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Item Number

Proposed Board
Action

Need for Action

Executive Summary

California Regional Water Quality Control Board

Los Angeles Region
December 10, 2009
532" Board Meeting

14

Revise the Los Angeles County Municipal Separate Storm Sewer
System (MS4) Permit (NPDES No. CAS004001) to incorporate
effluent limitations and related provisions consistent with the
assumptions and requirements of the Los Angeles River
Watershed Trash TMDL, including the wasteload allocations
(WLAs), for the control of trash discharges from jurisdictions
within the Los Angeles River Watershed.

Trash in waterways causes significant water quality problems.
Small and large floatables inhibit the growth of aquatic
vegetation, decreasing habitat and spawning areas for fish and
other living organisms. Wildlife living in rivers and in riparian
areas can be harmed by ingesting or becoming entangled in
floating trash. Except for large items, settleables are not always
obvious to the eye. Settleables can be a problem for bottom
feeders and can contribute to sediment contamination. Some
debris (e.g. diapers, medical and household waste, and
chemicals) are a source of bacteria and toxic substances.
Floating debris that is not trapped and removed will eventually
end up on the beaches or in the open ocean, keeping visitors
away and degrading coastal waters.

Trash is a serious and pervasive water quality problem in the Los
Angeles River Watershed. In 1996, the Regional Board
determined that levels of trash in the Los Angeles River system
exceeded the water quality objectives necessary to protect the
beneficial uses of the river, which are contained in the Region's
Water Quality Control Plan (Basin Plan), and as a result, in 1998,
listed the Los Angeles River and various tributaries and lakes
within the watershed on the Clean Water Act section 303(d) list
of impaired waters.

To address these trash impairments, the Regional Board initially
adopted an amendment to the Basin Plan in 2001, incorporating
a TMDL for Trash in the Los Angeles River Watershed, and re-
adopted the TMDL in 2007 (Resolution R07-012). Both were
developed to attain narrative water quality objectives that require:

“Waters shall not contain floating materials, including solids,
liguids, foams, and scum, in concentrations that cause nuisance
or adversely affect beneficial uses;” and “Waters shall not
contain suspended or settieable material in concentrations that



Background

cause nuisance or adversely affect beneficial uses.”

Beneficial uses of the Los Angeles River, its tributaries and lakes
that are impaired by trash include contact recreation (REC-1)
and non-contact recreation (REC-2); warm fresh water habitat
(WARM); wildlife habitat (WILD); estuarine habitat (EST); rare,
threatened or endangered species (RARE); migration of aquatic
organisms  (MIGR); spawning, reproduction and early
development of fish (SPWN); commercial and sport fishing
(COMM); shellfish harvesting (SHELL); and wetland habitat
(WET).

To this day, thousands of tons of trash are discharged through
the Los Angeles River system to downstream beaches and the
ocean. Since much of the trash carried down the Los Angeles
River ends up at the river's mouth in Long Beach, the City of
Long Beach is burdened with the collection and disposal of a
large portion of these discharges. Clean up efforts by
environmental organizations such as Friends of the Los Angeles
River (FOLAR) and Heal the Bay also yield significant amounts
of trash within in a limited time period. For example, this year
L.A. River CleanUp, organized by FOLAR, and conducted on two
separate days in the spring, resulted in a total of 37,292 Ibs. of
trash and 483 Ibs. of recyclable material being removed from the
Los Angeles River.

The TMDL states that the primary regulatory mechanism for
implementing the TMDL will be the Los Angeles County MS4
Permit. Compliance with the interim WLAs was required
beginning in September 2008. The proposed changes to the Los
Angeles County MS4 Permit are necessary at this time to
formally implement the WLAs established in the Los Angeles
River Watershed Trash TMDL through enforceable permit
provisions to ensure the protection of beneficial uses according
to state and federal requirements.

Los Angeles County MS4 Permit History

In 1990, the Regional Board adopted Order No. 90-079, the first
Los Angeles County MS4 Permit. The Los Angeles County MS4
Permit was issued on a system-wide basis due to the highly
interconnected storm drain system. The 1990 permit required the
Los Angeles County Flood Control District, the County of Los
Angeles, Caltrans, and the incorporated cities in Los Angeles
County to implement storm water pollution controls including
amending ordinances and optimizing existing pollutant controls
such as street sweeping, construction site controls, and others.
The Regional Board required all Permittees to implement a
minimum list of 13 BMPs for consistency across the County.

On July 15, 1996, the Regional Board adopted Order No. 96-054



Stakeholder
Participation

that revised the 1990 MS4 Permit. The 1996 Los Angeles County
MS4 Permit required model programs be developed and
implemented by the Permittees for Public Information and Public
Participation, Industrial/Commercial Activities, Development
Construction, lllicit Connections and lllicit Discharges, Public
Agency Activities, and Development Planning. These model
programs were intended to be dynamic and expected to change
with time, as more information on storm water impacts became
available.

On January 31, 2001, the Los Angeles County Department of
Public Works submitted an application for renewal of their MS4
permit in the form of a Report of Waste Discharge (ROWD) for
Los Angeles County and the incorporated cities, except for the
City of Long Beach. On December 13, 2001, the Los Angeles
County MS4 Permit was reissued (Order No. 01-182) and is
currently in the 8" year of the third permit term. On June 12,
2006 Regional Board staff received four separate ROWDs from
LA Permittees to renew the Los Angeles County MS4 Permit.

On September 14, 2006, the Los Angeles County MS4 Permit
was amended by Order No. R4-2006-0074 and on August 9,
2007 it was amended again by Order No. R4-2007-0042 to
incorporate the summer dry weather WLAs of the Santa Monica
Bay Beaches and Marina del Rey Harbor Bacteria TMDLs.
Pursuant to 40 CFR 122.6, Order 01-182 as amended remains in
effect and enforceable through an administrative extension until
a replacement Los Angeles County MS4 Permit is adopted by
the Regional Board.

Los Angeles River Watershed Trash TMDL History

The Los Angeles River Watershed Trash TMDL was originally
adopted by the Regional Board on September 19, 2001 and
approved by US EPA on August 1, 2002. However, this TMDL
was set aside on June 8, 2006 as a result of an appellate court
ruling on a suit filed by twenty-two cities in the Los Angeles River
Watershed," which rendered the Trash TMDL invalid solely on
the basis of inadequate CEQA analysis. The CEQA issues were
addressed in a thorough environmental impact analysis of TMDL
program and project alternatives as part of the current trash
TMDL, which was adopted by the Regional Board on August 9,
2007, and eventually approved by US EPA on July 24, 2008.

Regional Board staff held a workshop on July 29, 2009, to inform
Permittees and other interested persons regarding the
incorporation of the Los Angeles River Watershed Trash TMDL

1

The cities were members of the group, “The Coalition for Practical Regulation”, and included Arcadia,

Baldwin Park, Bellflower, Cerritos, Commerce, Diamond Bar, Downey, Irwindale, Lawndale, Monrovia,
Montebello, Monterey Park, Pico Rivera, Rosemead, San Gabriel, Santa Fe Springs, Sierra Madre, Signal
Hill, South Pasadena, Vernon, West Covina, and Whittier.
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Commenters

Significant Issues

into the LA MS4 Permit. Comments were solicited during this
workshop and the two weeks following. These comments were
considered by staff in formulating the draft permit modifications.

The Hearing Notice regarding the Regional Board’s proceedings
to incorporate the Los Angeles River Watershed Trash TMDL's
WLAs into the Los Angeles County MS4 Permit was circulated
on October 8, 2009 along with the draft permit modifications,
findings and a supporting fact sheet. A 30-day period was
provided to interested parties to review and comment on the
proposed findings and permit provisions. Staff has prepared
responses to the workshop comments and all comments
received during the October 8 to November 9 public comment
period, which are included herein. The Regional Board Hearing
on this matter, on December 10, 2009, provides further
opportunity for stakeholders to comment.

Regional Board staff received 29 comment letters from the July
29, 2009 workshop. Comments were submitted by 21 Los
Angeles County MS4 Permittees, 2 Non-governmental
organizations, and 4 entities representing the interests of some
of the Los Angeles County MS4 Permittees. Regional Board staff
received 14 comment letters during the 30-day comment period
on the proposed modifications to the Los Angeles County MS4
Permit. Comments were submitted by 9 Los Angeles County
MS4 Permittees, 1 Non-governmental organization, 3 entities
representing the interests of some of the Los Angeles County
MS4 Permittees, and one private citizen.

Several significant issues were identified during staff's review of
the comment letters. These are summarized below. Detailed
responses to all comments received from the public workshop
and during the public comment period are provided in two
“Response to Comment” documents.

Issue: WLAs should not be expressed in the permit as numeric
effluent limitations, but as a requirement to implement trash
BMPs in an iterative manner.

Response: Regional Board staff are of the opinion that
referencing BMP implementation alone as the expression of the
TMDL's WLAs in the permit would be contrary to federal
regulations, which require NPDES permits to contain effluent
limits and conditions consistent with the requirements and
assumptions of available WLAs (40 CFR 122.44(d)(1)(vii)(B)).
The proposed permit provisions do provide for alternative means
of demonstrating compliance with the effluent limitations derived
from the WLAs, either through the .installation of deemed-
compliant, certified full capture systems or estimation of
reductions in trash discharges in areas serviced by partial
capture devices and/or institutional controls. Therefore no




Alternatives

changes to how the WLAs are expressed in the permit provisions
are proposed.

Issue: The Regional Board should reissue the Los Angeles
County MS4 Permit and wait to incorporate the Trash TMDL
requirements during the Permit’s reissuance.

Response: Compliance with certain provisions of the TMDL,
including WLAs, is required prior to the time that the Los Angeles
County MS4 Permit can be reissued. The only way to ensure
timely compliance is to incorporate the WLAs into the Permit.
Therefore, reopening the existing permit during its administrative
extension is the most expedient path to effectively implementing
the TMDL.

Issue: The Clean Water Act's prohibition on antibacksliding might
be construed to prohibit the Regional Board from implementing,
in the future, effluent limitations less stringent than those
proposed if, when the TMDL is reviewed and reconsidered, the
Regional Board finds that less stringent effluent limitations are
warranted.

Response: Any revised WLAs established during the
reconsideration of the Los Angeles River Watershed Trash
TMDL would have to be set to achieve the applicable water
quality standards, as required by federal law; therefore, any
revised effluent limitations based on the revised WLAs, even if
less stringent, would be permitted under the antibacksliding
provisions.

Stakeholders also suggested minor changes to the proposed
Permit provisions to provide additional clarity regarding
implementation and compliance determination. Clarifications
have been provided where necessary.

Where revisions have been made in response to comments, the:
location and nature of the change is noted in the "Response to
Comments” documents.

a. No Action Option — The Los Angeles River Watershed Trash
TMDL required compliance with the interim WLAs beginning in
September 2008. The MS4 Permit was identified in the TMDL as
the primary mechanism for implementing the WLAs. The
Regional Board is obligated by federal regulation (40 CFR
122.44(d)) to ensure that NPDES permits are consistent with the
assumptions and requirements of any available wasteload
allocation, and by state law to ensure that the provisions of the
Basin Plan, including TMDLs, are implemented in waste
discharge requirements (WDRs) (Cal. Wat. Code § 13263).
Failing to incorporate the wasteload allocations into the permit at
this time would be contrary to the federal goal of making surface




waters ‘fishable and swimmable' and the legislative intent of the
Porter-Cologne Water Quality Control Act to attain the highest
water quality that is reasonable. Taking no action would also be
inconsistent with State Board Order WQ 2009-008, which
declared, “[i]t is our intent that federally mandated TMDLs be
given substantive effect ... Doing so can improve the efficacy of
California’s NPDES storm water permits.”

b. MS4 Storm Water Quality Management Program (SQMP) — A
MS4 Permittee’s SQMP is its primary documentation for utilizing
the iterative adaptive approach using BMPs or other methods to
manage the quality of storm water discharges in order to comply
with receiving water limitations. MS4 Permittees in the Los
Angeles River Watershed have had nearly two decades to
effectively implement provisions of the permit to control trash
discharges. The fact that discharges of trash from the MS4 to the
Los Angeles River and its tributaries still cause exceedances of
water quality standards and impair beneficial uses demonstrates
the need for greater action and timely enforcement of the WLAs.
The existing approach in the permit lacks enforceable,
measurable milestones and would therefore be inconsistent with
the provisions and intent of the TMDL.

c. Incorporate TMDL Provisions at Permit Reissuance — Waiting
until permit reissuance would prevent full implementation of the
TMDL's regulatory requirements for several vyears after
compliance is required. This would be inconsistent with State
Board Order WQ 2009-008, which affirmed that TMDLs should
not be an “academic exercise” and that they should be given
substantive effect, concluding that, by doing so, MS4 permits will
be more effective in improving water quality.

d. (Proposed Alternative) Limited Reopener to Incorporate WLAs
as_Numeric Effluent Limitations with Alternative Compliance
Approaches — Regional Board staff is of the opinion that the
incorporation of WLAs as numeric effluent limitations with
alternative compliance approaches, including implementation of
certified full capture systems, is the most appropriate approach
given the nature of the TMDL. This approach is consistent with
the assumption and requirements of the WLAs of Los Angeles
River Watershed Trash TMDL and fulfills federal and state
requirements. It is also in step with State Board’s recent
decision, in which it concluded that TMDLs should not be
academic exercises, but should be given substantive effect, and
that the regional boards should determine the most appropriate
approach to implementing WLAs for MS4 discharges in the form

of either numeric or non-numeric effluent limitations (Order WQ
2009-0008).

6



Recommendation

Staff recommends amending Parts 4 and 5 of the Los Angeles
County MS4 Permit, as proposed, and adding a new Part 7.
Total Maximum Daily Load Provisions, as proposed, 1o
incorporate provisions, including numeric effluent limitations,
consistent with the assumptions and requirements of the LA
River Watershed Trash WLAs. This approach, which allows
iterative yet enforceable compliance over a specific period of
time, is most appropriate to finally remedy the trash impairments
in the Los Angeles River Watershed and achieve water quality
standards in order to fully protect beneficial uses.




This Page Intentionally
Left Blank



Findings
Section E. Federal, State, and Regional Regulations
Revisions: (Replace Finding 14 with the revised Finding 14 below)

14. The Regional Board on September 19, 2001, adopted amendments to the Basin Plan, to

incorporate TMDLs for trash in the Los Angeles River Watershed (Resolution No. R01-013)
and Ballona Creek Watershed (Resolution No. R01-014). The amendments were
subsequently approved by the State Board, the Office of Administrative Law, and the United
States Environmental Protection Agency. Twenty-two cities' (“Cities™) sued the Regional
Board and State Board to set aside the Los Angeles River Trash TMDL. The trial court
entered an order deciding some claims in favor of the Water Boards and some in favor of the
Cities. Both sides appealed, and on January 26, 2006, the Court of Appeal decided every one
of the Cities’ claims in favor of the Water Boards, except with respect to California
Environmental Quality Act (CEQA) compliance (City of Arcadia et al. v. Los Angeles
Regional Water Quality Control Board et al. (2006) 135 Cal.App.dth 1392). The Court
therefore declared the Los Angeles River Trash TMDL void, and issued a writ of mandate
that ordered the Water Boards to set aside and not implement the TMDL, until it had been
brought into compliance with CEQA. As a result of the appellate court’s decision, in 2006,
the Regional Board set aside its 2001 action incorporating the TMDL into the Basin Plan
(Resolution R06-013) (City of Arcadia et al. v. Los Angeles Regional Water Quality Control
Board et al. (20006) 135 Cal.App. A 1392). After conducting the required CEQA analysis, the
Regional Board readopted the Los Angeles River Watershed Trash TMDL on August 9, 2007
(Resolution No. R07-012). This TMDL was subsequently approved by the State Board
(Resolution No. 2008-0024), the Office of Administrative Law (File No. 2008-0519-02 S),
and the United States Environmental Protection Agency, and became effective on September
23, 2008. The Water Boards filed their final return to the writ of mandate on August 6, 2008,
and on August 26, 2008, the superior court entered an order discharging the writ, and
dismissing the case, thus concluding the legal challenges to the Trash TMDL.

Additions:
Findings Related to the Incorporation of the Los Angeles River Watershed Trash TMDL

40. The Regional Board adopted the Los Angeles River Trash Total Maximum Daily Load
(TMDL) on August 9, 2007 as an amendment to the region’s Water Quality Control Plan
(Basin Plan) to address water quality impairments due to trash in the Los Angeles River
Watershed that were identified in 1998 on the State’s Clean Water Act Section 303(d) List.
This TMDL was subsequently approved by the State Board, the Office of Administrative
Law (OAL), and the USEPA, and it became effective on September 23, 2008.

41. By its adoption of the Trash TMDL, the Regional Board determined that trash discharged to
the Los Angeles River and its tributaries discourages recreational activity, degrades aquatic
habitat, threatens wildlife through ingestion and entanglement, and also poses risks to human
health. Existing beneficial uses impaired by trash in the Los Angeles River are contact

The cities include Arcadia, Baldwin Park, Bellflower, Cerritos, Commerce, Diamond Bar, Downey,
[rwindale, Lawndale, Monrovia, Montebello, Monterey Park, Pico Rivera, Rosemead, San Gabriel, Santa
Fe Springs, Sierra Madre, Signal Hill, South Pasadena, Vernon, West Covina, and Whittier.
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recreation (REC-1) and non-contact recreation (REC-2); warm fresh water habitat (WARM);
wildlife habitat (WILD); estuarine habitat (EST) and marine habitat (MAR); rare, threatened
or endangered species (RARE); migration of aquatic organisms (MIGR) and spawning,
reproduction and early development of fish (SPWN); commercial and sport fishing (COMM);
wetland habitat (WET); and cold freshwater habitat (COLD).

42. The Los Angeles River Watershed Trash TMDL identifies discharges from the municipal I
separate storm sewer system as the principal source of trash to the Los Angeles River and its
tributaries. As such, WLAs were assigned to MS4 Permittees that discharge to the MS4
systesa-in the watershed. The WLAs are expressed as progressively decreasing allowable |
amounts of trash discharges from jurisdictional areas within the watershed. The Trash TMDL
requires MS4 Permittees to make annual reductions of their discharges of trash to the Los
Angeles River Watershed over a 9-year period, until the numeric target of zero trash
discharged from the MS4 is achieved for the 2013-2014 storm year. The Basin Plan assigns
MS4 Permittees within the Los Angeles River Watershed baseline Waste Load Allocations
from which annual reductions are to be made. (See Basin Plan, Table 7-2.2.) The Basin Plan
also specifies interim and final Waste Load Allocations as decreasing percentages of the
Table 7-2.2 baseline WLAs, and specifies the corresponding “Compliance Points”. (See
Basin Plan, Table 7-2.3.)

43. The Los Angeles River Watershed Trash TMDL specifies that the WLAs shall be |
implemented through MS4 permits. Federal regulations require that NPDES permits be
consistent with the assumptions and requirements of any available waste load allocation. (40
CFR 122.44(d)(1)(vii)(B).) State law requires both that the Regional Board implement its
Basin Plan when adopting waste discharge requirements (WDRs) and that NPDES permits
apply “any more stringent effluent standards or limitations necessary to implement water

quality control plans...” (Wat. Code §§ 13263, 13377).

44, The Ninth Circuit Court of Appeals in Defenders of Wildlife v. Browner ruled that the Clean
Water Act grants the permitting agency discretion either to require “strict compliance” with
water quality standards through the imposition of numeric effluent limitations, or to employ
an iterative approach toward compliance with water quality standards, by requiring improved
BMPs over time (Defenders of Wildlife v. Browner (9" Cir. 1999) 191 F.3d 1159). In a
precedential decision, the State Board acknowledged that the holding in Browner allows the
issuance of MS4 permits that limit their provisions to BMPs that control pollutants to the
MEP, and which do not require compliance with water quality standards. However, the Water
Boards have declined to adopt that approach in light of the impacts of discharges from MS4s
on waters throughout the State and Los Angeles region (see Order WQ 2001-15 and Part 2 of
the LA County MS4 Permit). The State Board concluded and the Regional Board agrees that
“where urban runoff is causing or contributing to exceedances of water quality standards, it is

appropriate to require improvements to BMPs that address those exceedances” (Order WQ
2001-15, p. 8).

45. In a recent decision, the State Board also concluded that incorporation of the provisions of
TMDLs into MS4 permits requires extra consideration. Specifically, the State Board held:
“IMDLs, which take significant resources to develop and finalize, are devised with specific
implementation plans and compliance dates designed to bring impaired waters into
compliance with water quality standards. It is our intent that federally mandated TMDLs be
given substantive effect. Doing so can improve the efficacy of California’s NPDES storm
water permits.” The State Board stated that TMDLs should not be an “academic exercise”,
and indicated that in some instances when implementing TMDLs, numeric effluent
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limitations may be an appropriate means of controlling pollutants in storm water, provided
the Regional Board’s determination is adequately supported in the permit findings (Order
WQ 2009-0008). The following paragraphs support the Regional Board’s determination to
implement the Trash TMDL with numeric effluent limitations.

46. The Trash TMDL specified a specific formula for calculating and allocating annual reductions

47.

48.

49,

50.

in trash discharges from each jurisdiction. The formula results in specified annual amounts of
trash that may be discharged from each jurisdiction into the receiving waters. Translation of
the compliance points described in the TMDL into jurisdiction-specific load reductions from
the baseline levels, as specified in the TMDL, logically results in the articulation of an annual
limit on the amount of a pollutant that may be discharged. The specification of allowable
annual trash discharge amounts meets the definition of an “effluent limitation™, as that term is
defined in subdivision (c) of section 13385.1 of the California Water Code. Specifically, the
trash discharge limitations constitute a “numeric restriction ... on the quantity [or] discharge
rate ... of a pollutant or pollutants that may be discharged from an authorized location.”
While there may be other ways to incorporate the compliance points from the TMDL into
permit conditions, the Regional Board is not aware of any other mechanisms that would result
in actual compliance with the requirements of the TMDL as it was intended.

The process to establish the Trash TMDL was exceedingly lengthy, heavily litigated and
scrutinized, and contained extensive analysis. The essence of this TMDL has been twice
approved-adopted by the Regional Board, and approved by the State Board, OAL, and the US
EPA, and has been subject to considerable judicial review. Therefore, the assumptions
underlying this TMDL have been thoroughly vetted by staff, stakeholders, other agencies,
and the courts over a significant period of time.

In its resolution establishing the Trash TMDL, the Regional Board already determined that
the implementation schedule was reasonable and feasible, and noted that the MS4 Permittees
had notice of the trash impairment since at least 1998 (with its listing on the 1998 303(d) list)
and had been required to attain water quality standards for trash in the receiving waters since
this order was first adopted in December of 2001. (See e.g., Resolution R07-012, finding 14.)
The Court of Appeal affirmed the Regional Board’s determination that the final waste load
allocations were attainable and not inordinately expensive. (Cities of Arcadia, 135
Cal. App4" at 1413 and 1427-1430.) Full capture systems, partial capture devices, and
institutional controls are presently available to feasibly and practicably attain the interim and
final effluent limitations, and it is anticipated that this order will precipitate additional
innovations in control strategies and technologies, just as the adoption of the Trash TMDL
resulted in the proffering and certification of seven full capture systems.

The Trash TMDL and this order include provisions that allow Permittees to be deemed in
compliance with their effluent limitations through the installation of certain best management
practices (certified full capture systems). Any Permittee that is deemed in compliance
through the use of certified full capture systems would not be in violation of the effluent
limitations even if some trash is discharged in excess of the annual limitations.

The Trash TMDL includes provisions requiring its reconsideration after a trash reduction of
50% has been achieved and sustained in the watershed, which provides an opportunity to
reexamine some of the assumptions of the TMDL after tangible and meaningful progress has
been made in the watershed. —(See Basin Plan, Table 7-2.3, fn. 2.) Should this
reconsideration result in a modification to the final waste load allocations, the permit will be
reopened pursuant to Part 6., paragraph 1.1.b. to ensure the effluent limitations contained in
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52.

53

54,

55.

56.

Tables la and Ib of Appendix 7-1 are consistent with the assumptions and requirements of
any revised waste load allocations. (40 CFR § 122.44(d)(1)(vii)}(B).)

Depending upon the compliance strategy selected by each Permittee, compliance with the
effluent limitations set forth in Appendix 7-1 may require a demonstration that the Permittee
1s in strict compliance with water quality standards. It remains the Permittee’s choice,
however, to comply via certified full capture systems (which do not require a demonstration
of strict compliance with water quality standards), or partial capture devices and/or
institutional controls.

Section 402(p)(3)(B)(iii) of the Clean Water Act, requires MS4 Permittees to reduce the
pollutants in their storm water discharges to the “maximum extent practicable” (MEP). As
set forth herein, “practicable” options presently exist to achieve compliance with the effluent
limitations. Since the effluent limitations can be practicably achieved, their imposition is
within the federally mandated MEP standard, and no analysis contemplated by City of
Burbank y. SWRCB (2005) 35 Cal.4th 613 pursuant to Water Code section 13241 is necessary
to support these effluent limitations.

In its discretion, the Regional Board may administratively impose civil liability of up to
$10,000 for “each day in which the violation [of waste discharge requirements| occurs.”
(Wat. C. § 13385, subd (c).) Not every storim event may result in trash discharees. The Los
Angeles River Trash TMDL adopted by the Regional Board states that improperly deposited
trash is mobilized during storm events.of greater than 0.25 inches of precipitation. Therefore,
Vielations-violations of the effluent limitations—therefore; are limited to the days of a storm
event of greater than 0.25 inches. Once a Permittee has violated the annual effluent
limitation, any subsequent discharges of trash during any day of a storm event of greater than
(.25 inches during the same storm year constitutes an additional “day in which the violation
[of the effluent limitation] occurs”.

Unlike subdivision (c¢) of Water Code section 13385 where violations of effluent limitations
are assessed on:a per day basis, the mandatory minimum penalties subdivisions (Wat, Code §
13385, subd. (h) and (i)) require the Regional Board to assess mandatory minimum penalties
for “each violation” of an effluent limitation. The effluent limitations in Appendix 7-1 are
expressed as annual limitations. Therefore, there can be no more than one violation of each
interim or final effluent limitation per year. Trash is considered a Group I pollutant, as
specified in Appendix A to section 123.45 of Title 40 of the Code of Federal Regulations.
Therefore, each annual violation of an effluent limitation in Appendix 7-1 by forty percent or
more would be considered a “serious violation” under subdivision (h). With respect to the
final effluent limitation of zero trash, any detectable discharge of trash necessarily is a serious
violation, in accordance with the State Board’s Enforcement Policy. Violations of the effluent
limitations in Appendix 7-1 would not constitute “chronic” violations that would give rise to
mandatory liability under subdivision (i) because four or more violations of the effluent
limitations subject to a mandatory penalty cannot occur in a period of six consecutive months,

Therefore, the modifications to the Order include effluent limitations in a manner consistent
with the assumptions and requirements of the WLAs from which they are derived as well as
an allowance to comply with these effluent limitations [ie. WLAs] through proper
installation and maintenance of certified full capture systems.

Modifications consistent with the assumptions and requirements of the TMDL are therefore
included in Parts 4 (Special Provisions) and 5 (Definitions) of this Order. Part 7 (Total
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60.

Maximum Daily Load Provisions) is added to this Order and incorporates provisions to
assure that Los Angeles County MS4 Permittees achieve the Waste Load Allocations
(WLAs) and comply with other requirements of Total Maximum Daily Loads (TMDLs)
covering impaired waters impacted by the Permittees’ discharges. These modifications are
made pursuant to 40 CFR sections 122.41(f), 122.44.(d)(1)(vii)}(B), and 122.62, and Part 6.1.1
of this Order. Tables 7-2.1, 7-2.2, and 7-2.3 of the Basin Plan set forth the pertinent
provisions of the Los Angeles River Watershed Trash TMDL. The interim and final effluent
limitations consistent with the assumptions and requirements of the waste load allocations,
and related provisions required of Permittees within the watershed are provided in Part 7 of
this Order.

Permittees identified as responsible agencies in the Trash TMDL may achieve compliance
with interim and final effluent limitations through progressive instaliation of BMPs meeting
the definition of “full capture” throughout their jurisdictions’ drainage areas. Alternatively,
Permittees may install “partial capture” devices and/or implement institutional controls to
meet their respective interim and final effluent limitations. Where partial capture devices are
utilized as_the sole trash control measure. the degree of compliance may be demonstrated
based upon performance data specific to the jurisdictional area. However, compliance with
the final effluent limitation cannot be achieved through the exclusive use of partial capture

controls are  used, compliance shall be determined based on the direst

smeasurementapproximation  of  jurisdiction-specific trash — discharges—er—site-speeific

. The Executive Officer will develop a standard reporting form, consistent with these

provisions, which shall be used by Permittees to report compliance with the effluent
limitations on an annual basis.

Pursuant to federal regulations at 40 CFR sections 124.8 and 125.56, a Fact Sheet was
prepared to provide the basis for incarporating the Los Angeles River Watershed Trash
TMDL into this Order. This Fact Sheet-is hereby incorporated by reference into these
findings. :
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Revisions to:

Part 4. SPECIAL PROVISIONS, F. Public Agency Activities Programs

5. Storm Drain Operation and Management

a)

b)

Each Permittee shall designate catch basin inlets within its
jurisdiction as one of the following:

Priority A: Catch basins that are designated as
consistently generating the highest
volumes of trash and/or debris.

Priority B: Catch basins that are designated as
consistently generating moderate
volumes of trash and/or debris.

Priority C: Catch basins that are designated as
generating low volumes of trash
and/or debris.

Permittees subject to a trash TMDL (Les-Angeles-River
and-Ballona Creek WMAs) shall continue to implement the
requirements listed below until trash implementation
measures are adopted. Thereafter, the subject Permittees
shall implement programs in conformance with the TMDL
implementation schedule, which shall include an effective
combination of measures such as street sweeping, catch
basin cleaning, installation of treatment devices and trash
receptacles, or other BMPs. Default requirements include:

(1) Inspection and cleaning of catch basins between
May 1 and September 30 of each year:;

(2) Additional cleaning of any catch basin that is at
least 40% full of trash and/or debris;

(3)  Record keeping of catch basins cleaned; and

(4) Recording of the overall quantity of catch basin
waste collected.

If the implementation phase for the Los Angeles River and
Ballona Creek Trash TMDLs has not begun by October
2003, subject Permittees shall implement the requirements
described below in subsection 5(c), until such time
programs in conformance with the subject Trash TMDLs
are being implemented.

Permitiees subject to the Los Angeles River Watershed
Trash TMDL shall implement the requirements set forth in
Part 7. Total Maximum Daily Load Provisions, subsection 1
“TMDL for Trash in the Los Angeles River Watershed”.

Permittees not subject to a trash TMDL shall:

(1) Clean catch basins according to the following
schedule:
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(3)

Priority A: A minimum of three times during the
wet season and once during the dry
season every year.

Priority B: A minimum of once during the wet
season and once during the dry
season every year.

Priority C: A minimum of once per year.

In addition to the schedule above, between
February 1, 2002 and July 1, 2003, Permittees shall
ensure that any catch basin that is at least 40% full
of trash and/or debris shall be cleaned out. After
July 1, 2003, Permittees shall ensure that any catch
basin that is at least 25% full of trash and debris
shall be cleaned out.

For any special event that can be reasonably
expected to generate substantial quantities of trash
and litter, include provisions that require for the
proper management of trash and litter generated,
as a condition of the special use permit issued for
that event. At a minimum, the municipality who
issues the permit for the special event shall arrange
for either temporary screens to be placed on catch
basins or for catch basins in that area to be cleaned
out subsequent to the event and prior to any rain
event.

Place trash receptacles at all transit stops within its
jurisdiction that have shelters no later than August
1, 2002, and at all other transit stops within its
jurisdiction no later than February 3, 2003. All trash
receptacles shall be maintained as necessary.
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Additions to Part 5, incorporated into existing Part 5 alphabetically:

PART 5 - DEFINITIONS

“Baseline Waste Load Allocation” means the Waste Load Allocation assigned to a
Permittee before reductions are required. The progressive reductions in the Waste Load
Allocations are based on a percentage of the Baseline Waste Load Allocation. The
Baseline Waste Load Allocation for each jurisdiction was calculated based on the annual
average amount of trash discharged to the storm drain system from a representative
sampling of land use areas, as determined during the Baseline Monitoring Program. The
Baseline Waste Load Allocations are incorporated into the Basin Plan at Table 7-2.2.

“Daily Generation Rate (DGR)” means the estimated amount of trash deposited within
a representative drainage area during a 24-hour period, derived from the amount of trash
collected from streets and catch basins in the area over a 30-day period.

“Drainage™nchides-all-drainageintothe- MS4-ineluding urbanruno - {non-storm-water)
and-storm-witer: e

“Full Capture System” means any single device or series of devices, certified by the
Executive Officer, that traps all particles retained by a 5 mm mesh screen and has a
design treatment capacity of not less than the peak flow rate'Q resulting from a one-year,
one-hour storm in the sub-drainage area. The Rational Equation is used to compute the
peak flow rate:

Q=CxlxA,
Where: :
Q = design flow rate (cubic feet per second, cfs);
C = runoff coefficient (dimensionless);
I = design rainfall intensity (inches per hour, as determined per the Los Angeles County
rainfall isohyetal maps relevant to the Los Angeles River watershed),' and
A = sub-drainage area (acres).

“Partial Capture Device” _méans any structural trash control device that has not been
certified by the Executive Officer as meeting the “full capture” performance
requirements.

“Institutional Controls” means programmatic trash control measures that do not require
construction or structural modifications to the MS4. Examples include street sweeping,
public education, and clean out of catch basins that discharge to storm drains.

" The isohyetal map may be updated annually by the Los Angeles County hydrologist to reflect additional
rain data gathered during the previous year. Annual updates published by the Los Angeles County
Department of Public Works are prospectively incorporated by reference into this Order.
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Addition of New Part 7:

PART 7 -TOTAL MAXIMUM DAILY LOAD PROVISIONS

The provisions of this Part implement and are consistent with the assumptions and
requirements of Waste Load Allocations from TMDLs for which some or all of the
Permittees in this Order are responsible.

1.  TMDL for Trash in the L.os Angeles River Watershed

A. Waste Load Allocations: Each Permittee identified in Appendix 7-1 shall

comply with the interim and final effluent limitationsset forth in

Appendix 7-1 hereto.”

B. Compliance:
Permittees may comply with the effluent limitations using any lawful
means. Such compliance options are broadly classified as full
capture, partial capture, or institutional controls, as described
below, and any combination of these may be employed to achieve

(1)

compliance:

(a) Full Capture Systems:

1y

3)

The Basin Plan authorizes the Executive Officer to
certify full capture systems, which are systems that
meet the operating and performance requirements as
described in this Order, and the procedures
identified in “Procedures and Requirements for
Certification of a Best Management Practice for
Trash Control as a Full Capture System.” (See
Appendix 7-2.)°

Permittees are authorized to comply with their
effluent limitations through certified full capture
systems provided the requirements of paragraph 3),
immediately below, and any conditions in the
certification, continue to be met.

Permittees may comply with their effluent
limitations through progressive installation of full
capture systems throughout their jurisdiction until
all areas draining to the Los Angeles River system
are addressed. For purposes of this Permit,
attainment of the effluent limitations shall be
conclusively presumed for any drainage area to the
Los Angeles River (or its tributaries) where

* The interim and final effluent limitations set forth in Appendix 7-1 are equivalent to the Compliance
Points identified in Table 7-2.3 of the Basin Plan. _

* The Regional Board currently recognizes eight full capiure systems. These are: Vortex Separation
Systems (VSS) and seven other Executive Officer certified full capture systems, including specific types or
designs of trash nets; two gross solids removal devices (GSRDs): catch basin brush inserts and mesh
screens; vertical and horizontal trash capture screen inserts; and a connector pipe screen device.
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certified full capture systems treat all drainage from
the area, provided that the full capture systems are
adequately sized;- and maintained, and that
maintenance records and-performance-data-are
matntained-up-to-date and available for inspection
by the Regional Board.

1. A Permittee relying entirely on full capture
systems shall be deemed in compliance with
its final effluent limitation if it demonstrates
that all drainage areas under its jurisdiction
are serviced by appropriate certified full
capture systems as described in paragraph
()(3).

1. A Permittee relying entirely on full capture
systems shall be deemed in compliance with
its interim effluent limitations:

1. By demonstrating that full capture
Systems treat the pefcentage of
drainage areas in the watershed that
corresponds to the required trash
abatement.

2. Alternatively, a Permittee may
propose a schedule for jurisdiction-
wide installation of full capture
systems, targeting first the areas of
greatest trash generation ( based
upon the information on drainage
area and litter generation rates by
land use provided in Appendices I
and III of the Los Angeles River
Trash TMDL Staff Report) for the
Executive Officer’s approval. The
Executive Officer shall not approve
any such schedule that does not
result in timely compliance with the
final effluent limitations. A
Permittee shall be deemed in
compliance with its interim effluent
limitations provided it is fully in
compliance with any such approved
schedule.

(b) Partial Capture Devices and Institutional Controls:
Permittees may comply with their interim and final effluent
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limitations through the installation of partial capture
devices and the application of institutional controls ” i

1) Trash discharges from areas serviced solely by
partial capture devices may be estimated based on
demonstrated performance of the device(s) in the
jurisdictional area.” That is, trash reduction is |
equivalent to the partial capture devices’ trash
removal efficiency multiplied by the percentage of
drainage area serviced by the devices.

2) Except as provided in subdivision 3), below, trash
discharges from areas addressed by institutional
controls and/or partial capture devices (where site-
specific performance data is not available) shall be
calculated using a mass balance approach, based on
the dally generation rate (DGR) for a representative
area.” The DGR shall be determined from direct
measurement of trash deposited in the drainage area
during any thlrt}, -day period between June 22" and
September 22™ exclusive of rain events’ , and shall
be re-calculated every year thereafter. The DGR
shall be calculated as the total amount of trash
collected during this period divided by 30 (the
length of the collection period).

DGR = (Amount of trash collected during a 30-
day collection pemod"‘g ) /(30 days)

The DGR for the applicable area of the jurisdiction
shall be extrapolated from that of the representative
drainage area. A mass balance equation shall be
used to estimate the amount of trash discharged
during a storm event.” The Storm Event Trash
Discharge for a given rain event in a Permittee’s
drainage area shall be calculated by multiplying the
number of days since the last street sweeping by the
DGR and subtracting the amount of any trash
recovered in the catch basins.'” For each day of a

* While interim effiuent limitations mav be complied with using partial capture devices. compliance with
f'nal effluent limitations cannot be achieved with the exclusive use of partial capture devices.

J’ei formance shall be demonstrated under different conditions (e.¢. low to high trash loading).

® The area should be representative of the land uses within the jurisdiction and shall be approved by the
Lxecutwe Officer prior to the 30-day collection period.

" Provided no special events are scheduled that may affect the representative nature of that collection
period.
* Between June 22" and September 22"

? Amount of trash shall refer to the uncompressed volume (in gallons) or drip-dry weight (in pounds) of
trash collected.
' Any negative values shall be considered to represent a zero discharge.
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storm event that generates precipitation greater than
(.25 inches, the Permittee shall calculate a Storm
Event Trash Discharge.

Storm Event Trash Discharge = [(Days since last
street sweeping*DGR)] — [Amount of trash

- !
recovered from catch basins]'

The sum of the Storm Event Trash Discharges for
the storm year shall be the Permittee’s calculated
annual trash discharge.

Total Storm Year Trash Discharge =¥ Storm Event
Trash Discharges from Drainage Area

3) The Executive Officer may approve alternative
compliance monitoring approaches for calculating
total storm year trash discharge, upon finding that
the program will provide a scientifically-based

estimate of the amount of trash discharged from the
MS4.

(c) Combined Compliance Approaches:

Permittees may comply with their interim and final effluent
limitations through a combination of full capture systems,
partial capture devices, and institutional controls.
Permittees relying on a combination of approaches shall
demonstrate compliance with the interim and final effluent
limitations as specified in (a)(3) in areas where full capture
systems are installed and as specified in (b)(2) in areas
where partial capture devices and institutional controls are

_ applied.

(2) Permittees that are not in compliance with the applicable
interim and/or final effluent limitations as identified in
Appendix 7-1 shall be in violation of this permit.

(a) Permittees relying on partial capture devices and/or
institutional controls that have violated their interim or
final effluent limitations as identified in Appendix 7-1 shall
be presumed to have violated the applicable limitation for
each day of each storm event that generated precipitation
greater than 0.25 inches during the applicable storm year,
except those storm days on which they establish that their
cumulative Storm Event Trash Discharges have not
exceeded the applicable effluent limitation.

"' When more than one storm event occurs prior to the next street sweeping the discharge shall be
calculated from the date of the last assessment.
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(b) For Permittees relying on full capture systems who have
failed to demonstrate that the full capture systems for any
dratnagedrainage area are adequately sizeds- and
maintained, and that maintenance records and-performance
data-are maintatred-up-10-date and available for inspection
by the Regional Board, and that they are in compliance
with any conditions of their certification, shall be presumed
to have discharged trash in an amount that corresponds to
the percentage of the baseline waste load allocation
represented by the drainagedrainage area in question.

1) A permitteePermittee may overcome this
presumption by demonstrating (using any of the
methods authorized in this Part 7.1.B(1)(b):) that the |
actual or calculated discharge for that
drainagedrainage areads in compliance with the
applicable interim or final effluent limitations as
specilied in Appendix 7-1.
o ﬂrﬂﬁ—%ﬂﬁ&t%&«%ﬁﬁﬁ&é&ﬁa@ﬁa&a&e—thﬁ—ﬁ%ﬁ{@iﬂﬁm&
with-the-nter

m%e—Hﬂq—&néieHﬂad%e}H%}u}khﬂﬁm{feﬂ%—

(H(3)  Any Permittee that establishes that it lacks authority over
the MS4 physical infrastructure because it is under the authority
of the Los Angles County Flood Control District shall be held
jointly and severally liable with the Les-Angeles-County-Flood |
Control District for violations of the interim or final effluent
limitations assigned to that jurisdiction unless the Permittee and
the Flood Control District submit a duly executed agreement
(the terms of which has been approved by the Executive Officer
to ensure it 1s consistent with the requirements of this Order)
that allocates between them all responsibility for compliance
with these provisions, and further provided that the Permittee is
in compliance with its respective obligations under the
agreement.

C. Monitoring and Reporting Requirements (pursuant to Water Code
section 13383)
(1) Within 60 days of adoption of Part 7, Section 1 (Los Angeles River
- Trash TMDL) and on October 31, 2010 and every year thereafter,
each Permittee identified in Appendix 7-1 shall submit a TMDL

Compliance Report detailing compliance with the interim and final

cffluent limitations. Reporting shall include the information

specified below. The report shall be submitted on a reporting form to
be specified by the Executive Officer. The report shall be signed
under penalty of perjury by the Director of Public Works or other
agency head (or their delegee) that is responsible for ensuring
compliance with this permit. Permittees shall be charged with and
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shall demonstrate compliance with the relevant effluent limitations
beginning with their October 31, 2010 TMDL Compliance Report.

(a) Reporting Compliance based on Full Capture Systems:
Permittees identified in Appendix 7-1 shall provide
information on the number and location of full capture
installations, the sizing of each full capture installation,
the drainage areas addressed by these installations, and
compliance with the applicable interim or final effluent
limitation, in their TMDL Compliance Report. The
Regional Board will periodically audit sizing,
performance, and other data to validate that a system
satisfies the criteria established fora full capture system
and any conditions established by the Executive Officer
in the certification.

(b) Reporting Compliance based on Partial Capture
Systems and/or Institutional Controls:

(1) Using Site-Specific Performance Data:

Permittees identified in Appendix 7-1 shall provide (i)
site-specific performance data for the applicable
device(s), (i1) information on the number and location
of such installations, and the drainage areas addressed
by these installations, and (iii) calculated compliance
with the applicable effluent limitations, in their TMDL
Compliance Report. -

(2) Using Direct Measurement of Trash Discharge:
Permittees identified in Appendix 7-1 shall provide an
accounting of DGR and trash removal via street
sweeping, catch basin clean outs, etc., in a database to
facilitate the calculation of discharge for each rain
event. The database shall be maintained and provided to
the Regional Board for inspection upon request.
Permittees identified in Appendix 7-1 shall provide the
annual DGR, calculated storm year discharge, and
compliance with the applicable effluent limitation, in
their TMDL Compliance Report.

(c) Reporting Compliance based on Combined Compliance
Approaches:

Permittees identified in Appendix 7-1 shall provide the
information specified in subsection (a) for areas where
full capture systems are installed and that specified in
subsection (b)(1) or (b)(2), as appropriate, for arcas
where partial capture devices and institutional controls
are applied. Permittees shall also provide information
on compliance with the applicable effluent limitation
based on the combined compliance approaches, in their
TMDL Compliance Report

7 Revised 11/24/09 |



(2) Violation of the reporting requirements of this Part shall be
punishable pursuant to inter alia Water Code subdivision (a)(1)
of section 13385.1 and/or subdivision (a)(3) of section 13385.
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Appendix 7-1

Interim and Final Effluent Limitations for Trash for Permittees Identified as Responsible
Jurisdictions in the Los Angeles River Watershed Trash TMDL
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Table 1a: Los Angeles River Watershed Trash Effluent Limitations' per Storm Year"
(gallons of uncompressed trash)

Permittees 2010 2011 2012 2013 2014 2015 2016™

(50%) (40%) (30%) (20%) (10%) (3.3%) (0%)
Alhambra 19952 15961 11971 7981 3990 1317 0
Arcadia 25054 20043 15032 10022 5011 1654 0
Bell 8013 6410 4808 3205 1603 529 0
Bell Gardens 6750 5400 4050 2700 1350 446 0
Bradbury 2139 1711 1283 855 428 141 0
Burbank 46295 37036 27T 18518 9259 3055 0
Calabasas 11253 9002 6752 4501 2251 743 0
Carson 3416 2733 2050 1366 683 225 0
Commerce 29367 23493 17620 11747 5873 1938 0
Compton 26596 21276 15957 10638 5319 1755 0
Cudahy 2968 2374 1781 1187 594 - 196 0
Downey 19532 15625 11719 7813 3906 1289 0

Duarte 6105 4884 3663 2442 1221 403 0

El Monte 21104 16883 12662 8442 4221 1393 0
Glendale 70157 56126 42094 28063 14031 4630 0
Hidden Hills 1832 1465 1099 733 366 121 0
Huntington Park 9580 7664 5748 3832 1916 632 0
Irwindale 6176 4941 3706 2470 1235 408 0
La Cafiada Flintridge 16748 13398 10049 6699 3350 1105 0
Los Angeles 687423 549938 412454 | 274969 137485 45370 0
Los Angeles County 155112 124089 93067 62045 31022 10237 0
Lynwood 14101 11280 8460 5640 2820 931 0
Maywood 3065 2452 1839 1226 613 202 0
Monrovia 23344 18675 | 14006 9337 4669 1541 0
Montebello 25185 20148 15111 10074 5037 1662 0
Monterey Park 19450 15560 11670 7780 3890 1284 0
Paramount 13726 10981 8236 5490 2745 906 0
Pasadena 55399 44799 33599 22400 11200 3696 0
Pico Rivera 6977 5581 4186 2791 1395 460 0
Rosemead 13653 10922 8192 5461 2731 901 0
San Fernando 6974 5579 4184 2789 1395 460 0
San Gabriel | 10172 |- 8137 6103 4069 2034 671 0
San Marino =i 7196 5756 4317 2878 1439 475 0
Santa Clarita 451 360 270 180 90 30 0
Sierra Madre: 5806 4644 3483 2322 1161 383 0
Signal Hill 1 4717 3774 2830 1887 943 311 0
Simi Valley 69 55 41 27 14 5 0
South’El Monte 8000 6400 4800 3200 1600 528 0
South Gate 21952 17562 13171 8781 4390 1449 0
South Pasadena 7454 5963 4472 2981 1491 492 0
“Temple City 8786 7029 5272 3514 1757 580 0
Vernon 23602 18881 14161 9441 4720 1558 0

"* Effluent limitations are expressed as allowable trash discharge relative to baseline Waste Load
Allocations specified in Table 7-2.2 of the Basin Plan.

" Storm year is defined as October 1 to September 30 herein.

" Permittees shall achieve their final effluent limitation of zero trash discharge for the 2015-2016 storm
year and every year thereafter.
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Table 1b: Los Angeles River Watershed Trash Effluent Limitations' per Storm Year'
(pounds of drip-dry trash)

Permittees 2010 2011 2012 2013 2014 2015 2016"

(50%) (40%) (30%) (20%) (10%) (3.3%) (0%)
Alhambra 34381 27504 20628 13752 6876 2269 0
Arcadia 46518 37214 27911 18607 9304 3070 0
Bell 12669 10135 7601 5067 2534 836 0
Bell Gardens 11686 9348 7011 4674 2337 771 0
Bradbury 6080 4864 3648 2432 1216 401 0
Burbank 85195 68156 51117 34078 17039 5623 0
Calabasas 26115 20892 15669 10446 5223 1724 0
Carson 5104 4083 3062 2042 1021 337 0
Commerce 42741 34192 25644 17096 8548 2821 0
Compton 43178 34542 25907 17271 8636 2850 0
Cudahy 5031 4024 3018 2012 1006 332 0
Downey 34254 27403 20552 13701 6851 2261 0
Duarte 11844 9475 7106 4737 2369 782 0
El Monte 34134 27307 20480 13653 6827 2253 0
Glendale 146749 117399 88049 58700 29350 9685 0
Hidden Hills 5411 4328 3246 2164 1082 357 0
Huntington Park 15465 12372 9279 86186 3093 - 1021 0
Irwindale 8956 7164 5373 4" 3582 1791 591 0
La Cariada Flintridge 36874 29499 22124 14749 7375 2434 0
Los Angeles 1286250 | 1029000 771750 514500 257250 84893 0
Los Angeles County 325903 260722 195542 130361 65181 21510 0
Lynwood 23234 18587 13940 9293 4647 1533 0
Maywood 5275 4220 3165 2110 7] 1055 348 0
Monrovia 50494 40395 30296 20198 10099 3333 0
Montebello 41854 33483 25112 16741 8371 2762 0
Monterey Park 35228 28182 21137 14091 7046 2325 0
Paramount 22245 17796 13347 8898 4449 1468 0
Pasadena 103757 83006 62254 41503 20751 6848 0
Pico Rivera 11275 9020 6765 4510 2255 744 0
Rosemead 23689 18951 14213 9476 4738 1563 0
San Fernando 11539 9231 6923 4615 2308 762 0
San Gabriel 18219 14575 10931 7287 3644 1202 0
San Marino ; 14574 - 11659 8744 5829 2915 962 0
Santa Clarita 1163 930 698 465 233 AT 0
Sierra Madre 1. 12596 10077 7558 5038 2519 831 0
Signal Hill 217%7140 5688 4266 2844 1422 469 0
Simi Valley 172 138 103 69 34 11 0
South El Monte 12160 9728 7296 4864 2432 803 0
South Gate 36167 28933 21700 14467 7233 2387 0
South Pasadena 14179 11343 8507 5671 2836 936 0
Temple City 15910 12728 9546 6364 3182 1050 0
Vernon 33407 26726 20044 13363 6681 2205 0

" Effluent limitations are expressed as allowable trash discharge relative to baseline Waste Load
Allocations specified in Table 7-2.2 of the Basin Plan.

' Storm year is defined as October 1 to September 30 herein.

" Permittees shall achieve their final effluent limitation of zero trash discharge for the 2015-2016 storm
year and every year thereafter.
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Appendix 7-2

Procedures and Requirements for Certification of a Best Management Practice for Trash
Control as a Full Capture System
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320 W, 4th Street, Suite 200, Los Angeles, California 90013

Protection Phone (213) 576-0600 FAX (213) 576-6040 - Internet Address: http://www .swrch.ca.govirwqebd
TO: Jonathan Bishop
Interim Executive Officer
FROM: Michael Yang, P.E.
LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARD
DATE: August 3, 2004

SUBJECT: PROCEDURES AND REQUIREMENTS FOR CERTIFICATION OF A BEST
MANAGEMENT PRACTICE FOR TRASH CONTROL AS A FULL CAPTURE
SYSTEM

This memorandum describes Regional Board procedures and information required in order to
perform a technical evaluation to certify a best management practices (BMP) as a “full capture
system” for the control of trash.

Background

The Los Angeles Regional Water Quality Control Board adopted the definition of “full capture
system” for the Ballona Creek Trash TMDL per Resolution No. 04-023 on March 4, 2004. This
definition will be considered applicable for all receiving waters in the Los Angeles Region
identified as being impaired for Trash. The Regional Board staff will analyze all future proposed

BMPs for certification as a “full capture system” based on the Ballona Creek Trash TMDL
definition.

The definition of a "full capture system" as defined in the Resolution No. 04-023 is as follows:

" A full capture system is any single device or series of devices that traps
all particles retained by a 5 mm mesh screen and has a design treatment
capacity of not less than the peak flow rate (Q) resulting from a one-year,
one-hour, storm in the subdrainage area. Rational equation is used to
compute the peak flow rate: Q = C x | x A, where Q = design flow rate
(cubic feet per second, cfs); C = runoff coefficient (dimensionless); | =
design rainfall intensity (inches per hour, as determined per the rainfall
isohyetal map), and A = subdrainage area (acres)."

Essential Technical Information
In order to perform a technical analysis and consider for certification approval, the Regional
Board staff requests the following information from dischargers for evaluation of their BMPs as
a “full capture system"” for trash:
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1. Subdrainage area, A that only drains into the pipe containing BMP.

2. Hydraulic capacity of the pipe containing BMP at cubic feet per second.
3. Average runoff coefficient , C where

C=(A1"C1+A2°C2 + A3"C3 + ....An"Cn) / (A1 + AZ +A3 + ....An)

A1 through An represents subareas for each land use, and
C1 through Cn represents runoff coefficients for each land use

4. The reported BMP treatment capacity at cubic feet per second.

Los Angeles County Department of Public Works (LACDPW) has already provided an isohyetal
map for one-year, one- hour rainfall intensity per definition of a full capture system. For
certification, BMP must trap all particles retained by a 5-mm mesh screen, and have a
treatment capacity exceeding peak flow rate resulting from a one-year, one-hour, storm in the
subdrainage area. In addition, the following requirements must be met:

» End-of-Pipe Configuration: Certain BMPs, which can create a pressure drop, must have an
end-of-pipe configuration and not rely on diversion weirs.

« Adequate Pipe Sizing: The pipes carrying the flows from the subdrainage area should be
able to handle peak flows.

» Reqular Inspections and Maintenance: The full capture system must be regularly inspected
and serviced to continually maintain adequate flow through capacity.

Conditional Transferability

The determination and certification that the BMP satisfies the “full capture system” definition of
the trash TMDL will allow the system to be used elsewhere in the region. Dischargers will have
an on-going obligation to demonstrate that the installation of a particular system is appropriately
sized. Likewise, dischargers will be responsible for on-going maintenance to ensure the
systems perform to design specifications. The Regional Board will review and consider
performance data on continuing basis. In the event data demonstrate that the systems are not
performing to the full capture design standard established by the trash TMDL, then the
Regional Board reserves the ability to rescind the certification for subsequent installations.

Process for Submittal

A letter requesting “full capture system certification” along with supporting documentation must
be submitted to the Regional Board Executive Officer to start the process. Within thirty (30)
days of receipt of the letter and documentation, the Regional Board staff will contact the
proponent, and schedule a time for a presentation to Regional Board staff and to perform a site
survey if necessary. At the conclusion of the presentation, Regional Boards staff will
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communicate orally to the proponent any supplemental documentation or information that
needs to be submitted to complete the evaluation of the proposed BMP as a “full capture
system”. A letter acknowledging the receipt of the certification request and identifying any
supplemental documentation to be submitted will be sent within 15 days of the completion of
the presentation. Regional Board staff will make a written determination on the certification of
the proposed BMP as a full capture system within ninety (90) days after the receipt of all
requested documentation.

California Environmental Protection Agency
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Introduction

The Los Angeles Regional Water Quality Control Board (Regional Board) staff
proposes a limited reopening of the LA County Municipal Separate Storm Sewer
System (MS4) Permit to incorporate the Los Angeles River Watershed Trash
Total Maximum Daily Load (TMDL) Waste Load Allocations (WLAs) and
associated provisions for discharges from the MS4 to the Los Angeles River and

its tributaries as required by federal regulation and state law.’

Summary of LA River Trash TMDL

The LA River Trash TMDL was established to address the documented
impairments in the Los Angeles River Watershed due to trash that were identified
on the State’s Clean Water Act Section 303(d) List of impaired waters, and to
ultimately achieve the narrative water quality objectives contained in the Basin
Plan for both “Floating Material” and “Solid, Suspended, or Settleable Materials”
that require:

“Waters shall not contain floating materials, including solids, liquids,

foams, and scum, in concenirations that cause nuisance or adversely

affect beneficial uses” and

“‘Waters shall not contain suspended or settleable material in

concentrations that cause nuisance or adversely affect beneficial uses.”

The TMDL requires progressive annual reductions in discharges of trash from the
MS4 from an established baseline for each permittee identified as a responsible
jurisdiction in the TMDL, until the final numeric target of zero trash discharge is
attained. The compliance deadlines for the interim waste load allocations are at
the end of each storm period (October 1 to September 30). Compliance with the
final waste load allocations is required by September 30, 2016. The proposed

permit modifications rely upon the translation of Basin Plan Tables 7-2.2 into

' Tributaries to the Los Angeles River include but are not limited to Pacoima Wash, Tujunga Wash,
Burbank Western Channel, Verdugo Wash, Arroyo Seco, the Rio Hondo, and Compton Creek.




jurisdiction-specific waste load allocations (see Appendix-1 hereto). Appendix 1
has been translated into effluent limitations contained in Appendix 7-1 of the

permit by calculating the corresponding three-year rolling average.

TMDL History

The Los Angeles River Trash TMDL was initially adopted by the Regional Board
on September 19, 2001. Twenty-two cities? (“Cities”) sued the Regional Board
and State Board to set aside the TMDL, stopping progress towards halting the
thousands of tons of garbage that is discharged to the Los Angeles River and its
tributaries. The trial court entered an order deciding some claims in favor of the
Regional Board and State Board and some in favor of the Cities. Both sides
appealed, and on January 26, 2006, the Court of Appeal decided every one of
the Cities’ claims in favor of the Boards, except with respect to CEQA compliance
(City of Arcadia et al. v. Los Angeles Regional Water Quality Control Board et al.
(2006) 135 Cal App.4th 1392).°

The Court of Appeal rejected the following claims litigated by the Cities:

a. The Court rejected the Cities’ claim that the target of zero trash is
unattainable and inordinately expensive. (135 Cal.App.4" at 1413
and 1427-1430.)

b. The Court rejected the Cities’ claim that an assimilative capacity
study was required before the Boards could determine how much
trash, a poliutant that does not assimiiaté, would violate the
narrative objectives. (135 Cal.App.4™" at 1409-1413.)

2 The cities include Arcadia, Baldwin Park, Bellflower, Cerritos, Commerce, Diamond Bar, Downey,
Irwindale. Lawndale, Monrovia, Montebello, Monterey Park, Pico Rivera, Rosemead, San Gabriel, Santa
Fe Springs, Sierra Madre, Signal Hill, South Pasadena, Vernon, West Covina, and Whittier.

? The Cities filed a petition for review by the California Supreme Court, but on April 19, 2006, the
Supreme Court declined to hear any of the Cities” claims,



c. The Court rejected the Cities’ claim that the Boards were required,
but failed, to conduct a cost/benefit analysis and consideration of
economic factors. (135 Cal.App.4" at 1415-1418))

d. The Court rejected the Cities’ claim that the Boards were prohibited
from establishing a TMDL for the Los Angeles River Estuary until it
was formally listed on the 303(d) list. (135 Cal.App.4" at 1418-
1420.)

e. The Court rejected the Cities’ claims that TMDLs for storm water
may not require agencies to perform better than the “maximum
extent practicable”, and must allow compliance through best
management practices. (135 Cal.App.4™ at 1427-1430.)

f. The Court rejected the Cities’ claim that the Boards were required
to implement load allocations for nonpoint sources of trash
pollution. (135 Cal.App.4" at 1430-1432.)

g. The Court rejected the Cities’ claim that the Boards failed to adhere
to the data collection and analysis required by federal and state law
(135 Cal.App.4™ at 1433-34.)

h. The Court rejected the Cities’ claim that the Boards relied on
nonexistent, illegal, and irrational uses to be made of the Los
Angeles River. (135 Cal.App.4" at 1432-33.)

i. The Court rejected the Cities’ claim that the Boards violated the
Administrative Procedures Act (APA). (135 Cal.App.4™ at 1434-
35.)

The Court did find, however, that the Boards did not adequately complete the
environmental checklist, and that evidence of a “fair argument” of significant
impacts existed such that the Boards should have performed an EIR level of
analysis. (135 Cal.App.4" at 1420-26.) The Court therefore declared the

Trash TMDL void, and issued a writ of mandate that ordered the Boards to



set aside and not implement the TMDL, until it has been brought into

compliance with California Environmental Quality Act.

As a result of the appellate court’s decision, in 2006 the Regional Board set aside
its 2001 action incorporating the TMDL into the Basin Plan (Resolution R06-013)
(City of Arcadia et al. v. Los Angeles Regional Water Quality Control Board et al.
(2006) 135 Cal.App.4™ 1392). After conducting the required CEQA analysis, the
Regional Board readopted the Los Angeles River Watershed Trash TMDL on
August 9, 2007 (Resolution No. 2007-0012).* This TMDL was subsequently
approved by the State Water Resources Control Board (Resolution No. 2008-
0024), the Office of Administrative Law (File No. 2008-0519-02 S), and the
United States Environmental Protection Agency, and became effective on
September 23, 2008.

Summary of Proposed Action

The Regional Board proposes to incorporate the interim and final WLAs,
expressed as annual reductions in discharges of trash from individual
jurisdictional areas within the Los Angeles River Watershed, into the LA County
MS4 Permit. Additionally, the Regional Board proposes to incorporate provisions
that specify alternative means of determining compliance with the interim and
final WLAs. These include:

(i) a technology based approach whereby BMPs meeting the design
standard of “full capture™ may be properly installed and maintained to
demonstrate compiliance with the WLAs,

(i) a numeric effluent limitation based approach whereby "partial capture”

BMPs and institutional controls not meeting the design standard of “full

*The Regional Board first adopted the Los Angeles River Trash TMDL in September 2001 (Resolution
RO1-013). As aresult of a court decision, in 2006 the Regional Board set aside its 2001 action
incorporating the TMDL into the Basin Plan (Resolution R06-013) (City of Arcadia et al. v. Los Angeles
Regional Water Quality Control Board et al. (2006) 135 Cal. App.4™ 1392). In 2007, the Regional Board
readopted the TMDL with the revised CEQA analysis ordered by the court (Resolution R07-012).
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capture” may be implemented in drainage areas, in which case
compliance with the WLA shall be demonstrated by measuring actual
reductions in trash discharges in these areas.

Either or both approaches may be used within a jurisdictional area.

The incorporation of the interim and final WLAs established in the TMDL is
consistent with the iterative process of implementing BMPs employed in the
current LA County MS4 Permit in that compliance with the final WLAs may be
achieved over the course of nine years. However, because the waterbodies in
the Los Angeles River Watershed are impaired due to trash discharges from the
MS4, it is necessary to establish more specific provisions in order to (i) ensure
measurable reductions in trash discharges resulting in progressive water quality
improvements during the iterative process and (ii) establish a final date for
completing implementation of BMPs and, ultimately, achieving WLAs and water

quality standards.

The Los Angeles River Watershed Trash TMDL was lawfully adopted as an
amendment to the Los Angeles Region’s Basin Plan and required compliance
with interim WLAs as of September 30, 2008. Most Basin Plan provisions,
including TMDLs adopted as amendments to the Basin Plan, are not self-
implementing. Therefore, this limited re-opener of the MS4 Permit to incorporate
the WLAs allows the implementation and enforcement of these WLAs as required

by federal and state laws and regulations.

-



Background: Summary of Impairments and TMDL Elements

Trash in waterways causes significant water quality problems. Small and large
floatables inhibit the growth of aquatic vegetation, decreasing habitat and
spawning areas for fish and other living organisms. Wildlife living in rivers and in
riparian areas can be harmed by ingesting or becoming entangled in floating
trash. Except for large items, settleables are not always obvious to the eye.
They include glass, cigarette butts, rubber, and construction debris, among other
things. Settleables can be a problem for bottom feeders and can contribute to
sediment contamination. Some debris (e.g. diapers, medical and household
waste, and chemicals) are a source of bacteria and toxic substances. Floating
debris that is not trapped and removed will eventually end up on the beaches or
in the open ocean, keeping visitors away from our beaches and degrading

coastal waters.

Trash is a serious and pervasive water quality problem in the Los Angeles River
Watershed. The Regional Board has determined that current levels of trash
exceed the existing water quality objectives contained in the Basin Plan that are
necessary to protect the beneficial uses of the river. Regional Board staff
regularly observes frash in the waterways of the Los Angeles River Watershed.
Non-profit organizations such as Heal the Bay, Friends of the Los Angeles River
(FoLAR) and others organize volunteer clean-ups periodically, and document
the amount of trash collected. Data on quantities of trash removed from
waterways and downstream beaches are provided in the Administrative Record
for the Los Angeles River Trash TMDL.

Long Beach collects large amounts of trash at the mouth of the Los Angeles
River, as much of the trash carried down the Los Angeles River ends up at the
river's mouth in Long Beach. Debris tonnage at the mouth of the Los Angeles

River is listed in Table 1.
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Table 1. Storm Debris Collection Summary for Long Beach (tons)®

Storm Year | First Second Third Fourth Total

Quarter Quarter Quarter Quarter

(July-Sept.) | (Oct.-Dec.) | (Jan.- (April-dune)

March)

1994-95 436 509 3,576 702 5,224
1995-96 504 344 3,100 645 4,593
1996-97 350 2,361 601 681 3,993
1997-98 647 8,650 4,016 977 9,290
1998-99 565 720 532 1,274 3,091
1999-00 781 176 1,664 1,228 3,844
2000-01 757 581 2,625 474 4,437
2001-02 424 739 288 407 1,858
2002-03 430 752 2,564 884 4,630
2003-04 299 779 607 951 2,636
2004-05 213 4,390 6,176 1,416 12,255
2005-06 561 495 862 670 2,591

Trash discharged to waterbodies discourages recreational activity, degrades
aquatic habitat, threatens wildlife through ingestion and entanglement, and also
poses risks to human health. Existing beneficial uses impaired by t-rash in the Los
Angeles River are contact recreation (REC-1) and non-contact recreation (REC-
2); warm fresh water habitat (WARM); wildlife habitat (WILD); estuarine habitat
(EST) and marine habitat (MAR); rare, threatened or endangered species
(RARE); migration of aquatic organisms (MIGR) and spawning, reproduction and
early development of fish (SPWN); commercial and sport fishing (COMM);
wetland habitat (WET); and cold freshwater habitat (COLD).

The Regional Board adopted a trash TMDL for the Los Angeles River Watershed

to eliminate the documented water quality impairment resulting from significant

® City of Long Beach L.4. River Debris Summary (as of June 2006).



amounts of trash discharged to the Los Angeles River and its tributaries, and by
doing so to restore the beneficial uses of the river. The TMDL establishes a
numeric target of zero discharge of trash, and identifies discharges from the MS4

as the major source of trash to the Los Angeles River and its tributaries.

To achieve the numeric target of zero discharge of trash, the TMDL sets interim
and final wasteload allocations (WLAs) for trash discharges in the Los Angeles
River Watershed, expressed as progressive annual percentage reductions from a
predetermined baseline WLA assigned to each responsible jurisdiction, until the
final waste load allocation of zero discharge is allocated in 2014. The TMDL
allows for compliance with these annual percentage reductions to be determined
based on a two-year rolling average of the interim waste load allocations in the
second year of implementation, and based on a three-year rolling average in

subsequent years, resulting in a final compliance date of 2016.

Co-permittees under the LA County MS4 Permit that are identified as responsible
jurisdictions in the Los Angeles River Trash TMDL include the County of Los
Angeles, the County of Los Angeles Fiood Control District, and the Cities of
Alhambra, Arcadia, Bell, Bell Gardens, Bradbury, Burbank, Calabasas, Carson,
Commerce, Compton, Cudahy, Downey, Duarte, El Monte Glendale, Hidden
Hills, Huntington Park, Irwindale, La Cafada Flintridge, Los Angeles, Lynwood,
Maywood, Monrovia, Montebello, Monterey Park, Paramount, Pasadena, Pico
Rivera, Rosemead, San Fernando, San Gabriel, San Marino, Santa Clarita,
Sierra Madre, Signal Hill, Simi Valley, South ElI Monte, South Gate, South
Pasadena, Temple City, and Vernon. The City of Long Beach and the California
Department of Transportation (Caltrans) are also identified as responsible
jurisdictions in the trash TMDL, but their MS4 discharges are regulated under

separate permits.®

® The City of Long Beach’s MS4 permit (NPDES No. CAS004003) will be re-opened at a later date to
include the trash TMDL provisions. A statewide permit (NPDES No. CAS000003) issued by the State




The Los Angeles River Trash TMDL specifies under “Implementation” that the
WLAs will be implemented through MS4 permits. TMDLs are not self-executing,
but instead rely upon further orders or actions to adjust pollutant restrictions on
individual dischargers. Federal regulations require that NPDES permits must be
consistent with the assumptions and requirements of any available waste load
allocation (40 CFR 122.44(d)). Similarly, state law requires both that the Regional
Board implement its Basin Plan when adopting waste discharge requirements
(WDRs) and that NPDES permits apply “any more stringent effluent standards or
limitations necessary to implement water quality control plans...” (Wat. Code §§
18283, 13377).

Board covers MS4 discharges from areas under the jurisdiction of Caltrans. This permit will be renewed in
the near future. The Regional Board will notify the State Board of the need to incorporate all TMDL WLAs
in the Los Angeles Region that apply to Caltrans along with the provisions necessary to ensure compliance.
Notwithstanding, the Storm Water Monitoring Plan for Caltrans District 7 already contains implementation
measures for the purpose of complying with the trash TMDL requirements.




Statutory History and Requirements

Clean Water Act Section 303(d): Impaired Waters and TMDLs

The CWA §303(d)(1)(A) requires each State to conduct a biennial assessment of
its waters, and identify those waters for which technology based effluent
limitations are not stringent enough to implement water quality standards. These
waters are identified as impaired waters on the State’'s 303(d) list of water quality
limited segments. The CWA also requires States to establish a priority ranking for

waters on the 303(d) list and to develop and implement TMDLs for these waters.

“A TMDL defines the specified maximum amount of a pollutant which can be
discharged or ‘loaded’ into [impaired waters] from all combined sources” and still
allow the waterbody to meet water quality standards (Dioxin/Organochlorine
Center v. Clarke (9™ Cir. 1995) 57 F.3d 1517, 1520). A TMDL allocates the
acceptable pollutant load to point and nonpoint sources. The elements of a
TMDL are described in 40 CFR 130.2 and 130.7. A TMDL is defined as “the sum
of the individual waste load allocations for point sources and load allocations for

nonpoint sources and natural background” (40 CFR 130.2).

Upon establishment of TMDLs by the State or the U.S. EPA, the State is required
to incorporate the TMDLs into the State Water Quality Management Plan (40
CFR 130.6 (c) (1), 130.7). The Water Quality Control Plan for the Los Angeles
Region (Basin Plan), and applicable statewide plans, serves as the State Water
Quality Management Plan governing the watersheds under the jurisdiction of the
Regional Board. When adopting TMDLs as a part of its Basin Plan, the Regional
Board includes, as part of the TMDL, a program for implementation of the

wasteload allocations for point sources and load allocations for nonpoint sources.



Essentially, TMDLs serve as a backstop provision of the CWA designed to
implement water quality standards when other provisions have failed to achieve

water quality standards.

Clean Water Act Section 402(p): NPDES Permits for MS4s

The federal Clean Water Act (CWA) generally prohibits the “discharge of any
pollutant,” 33 U.S.C. § 1311(a), from a "point source” into waters of the United
States. 33 U.S.C. § 1362(12)(A). An entity can, however, obtain a National
Pollutant Discharge Elimination System (NPDES) permit that allows conditionally
for the discharge of some pollutants. 33 U.S.C. § 1342(a)(1). The CWA defines
point sources as “discernible, confined and discrete conveyances, including but
not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure”
such as a pipe, ditch, container, rolling stock, concentrated animal feeding
operation, landfill leacheate collections system, vessel or other floating craft from
which pollutants are or may be discharged. 33 U.S.C. § 1362; 40 CFR 122.2.

In 1987, the U.S. Congress enacted the Water Quality Act recognizing both the
environmental threats posed by storm water runoff and the U.S. EPA’s problems
in implementing regulations for storm water discharges (NRDC I, 966 F.2d at
1296). These Amendments to the CWA established new statutory requirements
to control industrial and municipal storm water discharges to waters of the United
States (CWA § 402(p).) The amendments require NPDES permits for storm
water discharges from Municipal Separate Storm Sewer Systems (MS4s) to

waters of the United States, and classify MS4s as a “point source”.

The NPDES permits for MS4s (i) may be issued on a system- or jurisdiction-wide
basis; (ii) shall include a requirement to effectively prohibit [unauthorized] non-
storm water discharges into the storm sewers; and (iii) shall require controls to

reduce the discharge of pollutants from storm water to the maximum extent

.
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practicable (MEP), including management practices, control techniques and
systems, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants. (See CWA §402(p)(3)(B).)

On November 16, 1990, pursuant to CWA § 402(p), the U.S. EPA promulgated
regulations at 40 CFR 122.26 which established requirements for MS4
discharges under the NPDES program.

Generally, discharges of pollutants that are covered under a NPDES permit must
comply with (i) effluent limitations necessary to achieve compliance with
technology based standards as well as (i) any more stringent effluent
limitation “necessary to meet water quality standards” (emphasis added) (33
U.S.C. § 1311(b)(1)(C)). In the case of MS4 NPDES discharge permits, federal
courts have ruled that the CWA grants the permitting agency discretion to
determine what poliutant controls are appropriate for discharges from MS4s. The
federal courts held that the permitting agency has discretionary authority under
‘33 U.S.C. § 1342(p)(2)(E) to determine that ensuring strict compliance with state
water-quality standards is necessary to control pollutants, or to require less than
strict compliance with state water-quality standards, such as a BMP approach”
(Defenders of Wildlife v. Browner, 191 F.3d 1159 (9" Cir., 1999)). Under 33
U.S.C. § 1342(p)(3)(B)(iii), the permitting authority has the choice to include
either best management practices or numeric effluent limitations in the permits.
NRDC IlI, 966 F.2d at 1308 (“Congress did not mandate a minimum standards

approach or specify that [the] EPA develop minimal performance requirements.”).

Even early in the regulatory program for MS4s, the U.S. EPA stated that if the
Permittee(s) fails to implement adequate BMPs to prevent exceedance of the

receiving water objectives, the permitting authority “may have to consider other



approaches to water quality protection” (61 Fed. Reg. 43761, Interim Permitting
Approach, Response #6, EPA 833-D-96-00, 1996; Order WQ 91-03).



State Regulatory Authority

In California, trash that is discharged to waterbodies is regulated by Regional
Boards through their Basin Plans. In the Basin Plans, trash is identified as both a
“floatable material” and a “solid, suspended or settleable material.” The Basin
Plans establish narrative water quality objectives for both, stating in general
terms that waters shall not contain these materials in concentrations that cause
nuisance or adversely affect beneficial uses. These narrative objectives are
consistent with water quality criteria recommended under CWA section 304(a) by
the U.S. EPA (1986).

The Regional Boards implement these narrative objectives for trash through a
variety of mechanisms depending upon the primary source of the ftrash
discharges. Until recently, attempts were made to implement these narrative
objectives for trash primarily through standard provisions in NPDES permits for
discharges from MS4s (discussed below). Where an individual waterbody is
identified as impaired due fo trash, additional regulatory requirements are

established in a TMDL and incorporated into the Basin Plan, as described earlier.

The State of California is one of forty-five States that have been granted authority
under the CWA to implement the NPDES permitting program in lieu of US EPA.
The Porter-Cologne Act (California Water Code) authorizes the State Board,
through the nine regional boards, to issue NPDES permits, and regulate and
control the discharge of pollutants into waters of the State. Regional Board-
issued NPDES permits must contain provisions consistent with the State Water
Quality Management Plan (Wat. Code § 13263).

Related State Administrative Actions
The State Board has affirmed that NPDES MS4 permits must prohibit discharges
that cause or contribute to violations of water quality standards contained in

Basin Plans or Statewide Water Quality Control Plans (See WQ 98-01, at p. 8).
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In 1999, the State Board issued standard receiving water limitations language to
be included in municipal storm water permits across the State consistent with this
affirmation (Order WQO 99-05, which amended Order WQO 98-01).

The State Water Board had ruled earlier that municipal storm water permits must
include effluent limitations necessary to achieve water quality standards (State
Board Orders WQ 91-03 and WQ 91-04). The State Board concluded that these
may be non-numerical, but also pointed out that if the Permittee(s) fails to
implement adequate BMPs to prevent exceedance of the receiving water
objectives, the regional boards may have to consider other approaches to water
quality protection (Order WQ 91-03).

Later, the State Board in Order WQ 2001-15 stated that “where urban runoff is
causing or contributing to exceedances of water quality standards, it is
appropriate to require improvements to BMPs that address those exceedances”
(Order WQ 2001-15, p. 8). Recently, the State Board concluded that the regional
boards should determine the most appropriate approach to implementing WLAs
for MS4 discharges in the form of either numeric or non-numeric effluent
limitations and should support their determination in the permit findings (Order
WQ 2009-0008).

LA County MS4 Permit History

To comply with the CWA, the Regional Board issued the first storm water permit
(“predecessor permit”) on June 18, 1990, to the municipalities (Permittees) in Los
Angeles County (Order No. 90-079; NPDES Permit No. CA0061654).

" In Order WQ 91-04, the State Board reviewed a complaint brought by the environmental
community that the 1990 LA County MS4 Permit lacked numerical effluent limits and violated
federal law.




The LA County MS4 Permit was reissued in 1996, and the current iteration of the
permit was adopted on December 13, 2001 (Order No. 01-182; NPDES Permit
No. CAS004001). The LA County MS4 Permit (Order No. 01-182) was amended
by Order No. R4-2006-0074 on September 14, 2006. Another amendment to the
Los Angeles County MS4 permit was made on August 9, 2007 by Order No. R4-
2007-0042. Currently, Order No. 01-182 as amended by Order R4-2007-0042 is
the Los Angeles County MS4 permit in effect.

Because of the complexity and networking of the municipal separate storm sewer
system and drainage facilities within and tributary to the County of Los Angeles,
the Regional Board adopted a countywide approach in permitting discharges
from the MS4. The permit requires Permittees to implement timely and
comprehensive programs in the areas of public involvement and participation,
industrial/commercial  inspection, development planning, development
construction, public agency activities, and to reduce the discharge of pollutants
from the MS4 to the maximum extent practicable (MEP) from the permitted areas
in the County of Los Angeles to the waters of the U.S. In addition, it states that
discharges from the MS4 to waters of the U.S., including Los Angeles River and
its tributaries, may not cause or contribute to exceedances of water quality

objectives.
Regulatory Scheme for Control of Trash Discharges

Consistent with U.S. EPA expectations, the trash control requirements in the first
municipal stormwater permit were general and included documenting existing
best management practices (BMPs), designing a stormwater monitoring
program, and developing plans fo optimize existing BMPs and implement
additional BMPs. With each subsequent permit, there has been an increasing

level of specificity in requirements to control trash, as shown in Table 2.




Table 2. Evolution of Permit Requirements for Control of Trash Discharges

Early Permits

2" Generation Permits

Requirements (Pre-TMDL) (Pre-TMDL) Recent Permits

Catch Basin (CB) None None Based on trash

Prioritization generation

CB Cleanout 1x during summer 1x prior to storm season | 1-4x per year based

Frequency season on prioritization

Additional CB As necessary When 40% full When 25% full

Cleanouts

Other CB None None Trash excluders or

Requirements equivalent at high
priority CBs

Street Sweeping None None Based on trash

Prioritization

generation

Street Sweeping
Frequency

1x per month; where
feasible, more
frequently in high
trash areas

Based on traffic volume

Based on trash
generation

Open Channel
Maintenance

1x per year prior to
storm season

1x per year prior to
storm season

1x per year prior to
storm season

Parking Lot
Sweeping

1x per month

1x per month

2x per month

TMDL requirements
for impaired
waterbodies

None

None

Yes

This evolution in requirements is linked to the identification of waterbodies as
impaired due to trash. The “second generation” municipal stormwater permits,
which were developed around the same time as the first determination of trash
impairments, reflected an increase in specificity beyond what was done in the
earlier stormwater permits. Those developed later, in conjunction with the first
trash TMDLs, have been further refined in terms of their requirements to control

discharges of trash.




The current LA County MS4 permit contains standard provisions for controlling

trash discharges from the storm drain system, including but not limited to:

e Public Information and Participation Program (PIPP) in Part 4.B, including
requirements for pollutant-specific outreach on trash in the Los Angeles River
Watershed beginning in February 2003;

e Industrial/Commercial Facilities Control Program in Part 4.C, including
requirements for permittees to (i) inspect critical sources and (ii) require
operators to implement additional controls to reduce pollutants in runoff to CWA
section 303(d) impaired waters; and

¢ Public Agency Activities Program in Part 4.F, including requirements for storm
drain operation and management, streets and roads maintenance, and parking

facilities management.

In drainage areas subject to the Los Angeles River Trash TMDL, the current
permit requires permittees to continue the implementation of specified catch
basin inspections and cleaning until trash TMDL implementation measures are
adopted. Additionally, for any special event that can be reasonably expected to
generate substantial quantities of trash and litter, permittees are still required to
properly manage trash and litter generated, as a condition of the special use
permit issued for that event. At a minimum, the municipality who issues the
permit for the special event shall arrange for either temporary screens to b e
placed on catch basins or for caich basins in that area to be cleaned out

subsequent to the event and prior to any rain event.

Permittees were required to place trash receptacles at all transit stops within their
jurisdiction that have shelters by August 1, 2002, and at all other transit stops
within their jurisdiction by February 3, 2003. Permittees are required to maintain
all trash receptacles as necessary. The Principal Permittee, in cooperation with
Permittees, is also required to continue coordinating outreach programs that

focus on trash in the Los Angeles River.
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Current Status and Basis for Action

While the Los Angeles County Department of Public Works reported a "30%
decrease in roadway trash on unincorporated County roads and a 50%
decrease in trash entering catchbasins since adoption of the current National
Pollutant Discharge Elimination System (NPDES) Permit’®, these standard
provisions described above have not adequately controlled trash discharges to
the Los Angeles River. As a result, trash in the Los Angeles River continues to
be a serious problem, causing continued impairments to recreational and

aquatic life beneficial uses of the river.

Nineteen years have passed since adoption of the first M54 permit for Los
Angeles County, while eight years have passed since adoption of the current
MS4 permit. There has been ample time for Permittees to implement the
standard provisions of the permit to control trash discharges to the Los Angeles
River and to apply the iterative approach set forth in the Part 1.B. of the 2001
Permit in order to address the trash impairments in the Los Angeles River
watershed. Yet, water quality impairments due to trash discharges from the MS4
to the Los Angeles River and its tributaries remain a serious public health and

environmental problem.

Additionally, over the last 19 years, much has been learned about the nature of
urban runoff and stormwater and BMP performance, both nationally and
regionally. During the early years of the stormwater regulatory program, the State
Board recognized that a prudent approach was one that implemented BMPs to
reduce sources and control pollutants from MS4 and continued to collect
monitoring data on the characteristics of urban runoff and stormwater (Order WQ
91-03). However, with extensive data on the characteristics of stormwater and

BMP performance, numeric effluent limitations for discharges of trash have

!Comment letter from County of Los Angeles, Department of Public Works, May 15, 2000, p. 1.
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become feasible since it is possible to determine a BMP equivalent of the

numeric target.g

As noted above, the TMDL requires progressive annual reductions in the amount
of trash that may be discharged from a jurisdiction in the watershed. Section
122.44(d)(1)(vii)(B) requires that NPDES permits include conditions that are
“‘consistent with the assumptions and requirements” of available waste load
allocations. Therefore, Staff reviewed the structure of the WLAs and the
requirements of the Trash TMDL before crafting the proposal for incorporation.
Based on the TMDL and the manner in which the waste load allocations are
expressed, staff concluded that the most obvious and logical manner of
incorporating the Trash WLAs would involve the adoption of conditions in the
permit that require annual reductions in the amount of trash that may be
discharged by each jurisdiction. By definition the specification of a limit on the
quantity of a pollutant that may be discharged from a specific location is in fact a
numerically expressed “effluent limitation”, as that term is defined in Water Code
section 13385.1. While a variety of mechanisms might be considered to
maneuver around the result, staff considers that the effect of any of those efforts
would be to essentially water down the salient provisions of the TMDL to render
them less- or unenforceable, beyond the current receiving water limitations and
iterative approach that has not achieved compliance with water quality standards.
Staff also considers the vast resources the Regional Board has devoted to this
particular TMDL over the last 8 years with the intent of finally signaling the start
to the end of the significant trash water quality problems that have been

unresolved since the 1998 placement of the Los Angeles River on the 303(d) list.

In view of the above, Regional Board staff concludes that it is necessary and
feasible to include the interim and final WLAs contained in the Los Angeles River

Watershed Trash TMDL into the permit as numeric effluent limitations to ensure

’ For example, installation of full capture BMPs in forty percent of a responsible jurisdiction’s drainage
area translates to a forty-percent reduction in the pre-assigned baseline waste load allocations. Since the



timely and measurable reductions in trash discharges to eliminate the existing
water quality impairment. This is consistent with the recent State Board Order
that concluded that, “whether a future municipal storm water permit requirement
appropriately implements a storm water wasteload allocation will need to be
decided based on the regional water quality control board’s findings supporting
either the numeric or non-numeric effluent limitations contained in the permit”
(Order WQ 2009-0008).

Potential Options for Trash WLA Compliance

The Regional Board has determined that these WLAs may be achieved in
several ways. Compliance approaches for the trash TMDLs can be broadly
classified into the “full capture” approach, “institutional controls,” and the “partial
capture” approach. These approaches can be applied individually or in

combination throughout the watershed to meet TMDL requirements.

102 trash control

The full capture approach involves the installation of “full-capture
systems in drainage areas of the affected watershed. All drainage areas where
such an approach is employed are considered to be in compliance with the zero
numeric target. This means that no further implementation actions are necessary,
provided the system or device is appropriately sized for the subwatershed in
which it is implemented and that it is properly maintained. This approach is
consistent with the traditional storm water approach where dischargers are
authorized to rely upon the use of best management practices. Full capture
systems are specific structural best management practices that have been
determined to meet the requirements of the TMDL. The use of such systems
obviates the obligation on the part of the permittee to determine the actual

amount of trash loading that the permittee may be causing, as compliance with

waste load allocations are assigned as percent reductions, they can be directly translated from BMP
implementation.

' For the purpose of the trash TMDLs, a full capture device is defined as “any single device or series of
devices that traps all particles retained by a Smm mesh screen with a design treatment capacity of = the
peak flow rate resulting from a one-year, one-hour storm in the sub-drainage area.”



the effluent limitations is determined by the fact of the installation and

maintenance of the systems, not by the actual effluent quality.

Institutional controls are trash control measures taken by jurisdictional agencies
that do not require any construction or installations. These are more typically
referred to as “non-structural best management practices.” Examples include
street sweeping, public education, and clean out of catch basins that discharge to
storm drains. Since the efficacy of institutional controls cannot be accurately
assessed with an measure of certainty, where compliance with the effluent
limitations relies upon institutional controls it must be determined by a method
that assesses the trash discharges and reductions that are actually occurring in
the watershed. The TMDL specifies that this may be achieved by comparing the
allowable discharge against the total estimated discharge of trash from storm
events, using a mass-based equation."” Compliance is deemed to have been

attained when the estimated discharge is equal to or less than the allowable load.

The partial capture approach involves the use of other structural trash control
devices (best management practices) that do not meet the “full-capture”
performance requirements. For the partial capture approach, the degree of
compliance with the zero target is determined by the demonstrated performance
of the devices in question.*? Alternatively, where a device’s performance is not
known, compliance can be determined in the same manner as that used for

institutional controls.

" The discharge is estimated using a mass balance equation, Discharge = [DGR x Days since last street
sweeping] - [trash obtained from catch basin cleanouts]. The DGR (daily generation rate) is the average
amount of trash deposited within a specified drainage area over a 24-hour period. Annual re-calculation of
the DGR Is intended to serve as a measure of the effectiveness of institutional controls or source reduction
measures.

" Performance must be demonstrated under different conditions (e.o. low to high trash loading). *
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Alternatives Considered

The Regional Board staff considered the following alternatives for making
enforceable the Los Angeles River Trash TMDL WLAs.

a. No Action Option — Given the limited scope of the action, which is to

progressively reduce the discharge of trash from the MS4 to the Los Angeles
River and its tributaries, and the costs associated with non-action or non-
enforcement of the Los Angeles River Trash WLAs, the proposed action is
reasonable and necessary. Furthermore, the Los Angeles River Trash TMDL
required compliance with the interim WLAs beginning in September 2008. The
Regional Board is obligated by federal regulation (40 CFR 122.44(d)) to ensure
that NPDES permits are consistent with the assumptions and requirements of
any available waste load allocation and by state law to ensure that the provisions
of the Basin Plan, including TMDLs, are implemented in waste discharge
requirements (WDRs) (Wat. Code § 13263). Failing to incorporate the waste
load allocations into the permit at this time would be contrary to the federal goal
of making surface waters ‘fishable and swimmable’ and the legislative intent of
the Porter-Cologne Water Quality Control Act to attain the highest water quality

that is reasonable.

b. MS4 Storm Water Quality Management Program (SQMP) — An MS4 Storm

Water Permittee’s SQMP is its primary documentation for utilizing the iterative

adaptive approach using BMPs or other methods to manage the quality of storm
water discharges in order to comply with receiving water limitations. MS4
Permittees in the Los Angeles River Watershed have had more than a decade
and a half to effectively implement provisions of the permit to control trash
discharges. The fact that discharges of trash to the Los Angeles River and its
tributaries still cause or contribute to exceedances of water quality standards and
impair beneficial uses, and that the Los Angeles River was first listed as impaired
for trash on the 1998 303(d) list, that the Regional Board originally adopted
WHLAs for trash discharges in 2001, and re-adopted WLAs for trash discharges in




2007, demonstrates the need for greater action and strict enforcement of the
WLAs. Permittees have not consistently submitted Receiving Water Limits
Compliance Reports as required by the permit when there has been a
determination of a violation of receiving water limitations (e.g., reported
exceedances at permit monitoring stations), despite recurring exceedances of
water quality standards. As noted earlier, few Permittees have documented
revisions to the SQMP to address chronic exceedances of water quality
standards. The existing iterative approach in the permit, which lacks enforceable
milestones, would be inconsistent with the provisions and intent of the TMDL.
Therefore this approach, which allows iterative yet enforceable compliance over

a specific period of time is more appropriate

c. Incorporate TMDL Provisions at Permit Reissuance — Waiting until permit

reissuance would prevent full implementation of the TMDL's regulatory
requirements for several years after compliance is required. Therefore, the
Regional Board is reopening the existing permit during its administrative

extension, instead of reissuing the permit at this time.

d. (Proposed Alternative) Limited Reopener to Incorporate WLAs as Numeric

Effluent Limitations with Alternative Compliance Approaches — Federal regulation

requires that NPDES permits must be consistent with the assumptions and
requirements of any available waste load allocation (40 CFR
122.44(d)(1)(vii)(B)). State law requires both that the Regional Board implement
its Basin Plan when adopting waste discharge requirements (WDRs) and that
NPDES permits apply “any more stringent effluent standards or limitations
necessary to implement water quality control plans...” (Wat. Code §§ 13263,
13377). The Ninth Circuit Court of Appeals in Defenders of Wildlife v. Browner
ruled that the Clean Water Act grants the permitting agency discretion either to
require “strict compliance” with water quality standards through the imposition of
numeric effluent limitations, or to employ an iterative approach toward
compliance with water quality standards, by requiring improved BMPs over time
(Defenders of Wildlife v. Browner (9" Cir. 1999) 191 F.3d 1159). In a

precedential decision, the State Board acknowledged that the holding in Browner



allows the issuance of MS4 permits that limit their provisions to BMPs that control
poliutants to the MEP, and which do not require compliance with water quality
standards. However, the State Board has concluded and the Regional Board
agrees that “where urban runoff is causing or contributing to exceedances of
water quality standards, it is appropriate to require improvements to BMPs that
address those exceedances” (Order WQ 2001-15, p. 8). In a recent decision, the
State Board concluded that TMDLs should not be academic exercises, should be
given substantive effect, and the regional boards should determine the most
appropriate approach to implementing WLAs for MS4 discharges in the form of
either numeric or non-numeric effluent limitations and should support their
determination in the permit findings (Order WQ 2009-0008).

Regional Board staff concludes that in the case of the Trash TMDL, given its
history, the resources devoted to its establishment, the continuing nature of the
impairment, and the structure of the TMDL's waste load allocations, it is
appropriate to establish effluent limitations that will result in measurable
reductions in the pollutants discharged from the MS4 to receiving waters within a
specified time frame, consistent with the TMDL's WLAs and implementation

schedule.



Recommended Action

Staff recommends (d.) reopening the LA County MS4 permit in a limited manner
to make modifications, including a new section, Part 7. Total Maximum Daily
Load Provisions, to incorporate the Los Angeles River Trash WLAs, and
revisions to Parts 4.F.5(b) (Standard Provisions) and 5 (Definitions). The
changes are the addition of waste load allocations, for responsible jurisdictions
identified in the Los Angeles River Watershed Trash TMDL, to achieve a
progressive reduction in trash discharges from the MS4 to the Los Angeles River
and its tributaries. Compliance with these WLA will address the impairment of

beneficial uses that occurs as a result of these discharges.

The proposed modifications herein contain more specific requirements in the
form of measurable interim and final effluent limitations to eliminate discharges of
trash from the MS4 to the Los Angeles River and its tributaries in order to
achieve water quality standards. This Order incorporates applicable WLAs that
have been adopted by the Regional Board and have been approved by the State
Board, Office of Administrative Law and the U.S. EPA. The conditions that
implement the TMDL WLAs in the Order are expressed as effluent limitations in a
manner consistent with the assumptions and requirements of the TMDL from

which they are derived.

The re-opener provisions in Part 6.1.1 identify the authority and procedures for
the Board to modify the permit. The proposed consideration by the Regional
Board to incorporate the Los Angeles River Trash TMDL interim and final TMDL
WLAs complies with these provisions and, specifically, with subparagraph (b) “to
incorporate ... amendments to the Basin Plan”. Per 40 CFR 122.62(a)(7) the
Regional Board may reopen a permit when required by the “reopener” conditions

in a permit.




Opportunity for Public Comment

Regional Board staff held a workshop on July 29, 2009, to inform Permittees and
other interested persons how the Los Angeles River Trash TMDL will be
incorporated into the LA MS4 Order. Comments were solicited during this
workshop and up to two weeks following. These comments were considered by
staff in formulating the draft permit modifications. Responses to these comments
and comments received on the draft provisions, findings and fact sheet will be
prepared prior to the Board hearing. In addition, the notice of the proposed
Regional Board's proceedings to incorporate the Los Angeles River Watershed
Trash TMDL's WLAs into the Los Angeles County MS4 Permit which was
circulated on September-3080ctober 8, 2009, provided a 30-day comment period
for interested parties. The Regional Board Hearing on this matter, which is
scheduled for December 10, 2009, provides further opportunity for stakeholders

to comment.



APPENDIX 1

Table 1a: Los Angeles River Watershed Trash TMDL Waste Load Allocations per Storm Year, expressed \
as allowable discharge relative to baseline Waste Load Allocations (gallons of uncompressed volume)

End of Storm Year — September 30
2010 2011 2012 2013 2014
(40%) (30%) (20%) (10%) (0%)

Permittee
Alhambra 15961 11971 7981 3990 0
Arcadia 20043 15032 10022 5011 0
Bell 6410 4808 3205 1603 0
Bell Gardens 5400 4050 2700 1350 0
Bradbury 1711 1283 855 428 0
Burbank 37036 27777 18518 9259 0
Calabasas 9002 6752 4501 2251 0
Carson 2733 2050 1366 683 0
Commerce 23493 17620 11747 5873 0
Complon 21276 15957 10638 5319 0
Cudahy 2374 1781 1187 594 0
Downey 15625 11719 7813 3906 0
Duarte 4884 3663 2442 1221 0
El Monte 16883 12662 8442 4221 0
Glendale 56126 42094 28063 14031 0
Hidden Hills 1465 1099 733 366 0
Huntington Park 7664 5748 3832 1916 0
Irwindale 4941 3706 2470 1235 0
La Cafiada Flintridge 13398 10049 6699 3350 0
Los Angeles 548938 412454 274969 137485 0
Los Angeles County 124089 93067 62045 31022 0
Lynwood 11280 8460 5640 2820 0
Maywood 2452 1839 1226 613 0
Monrovia 18675 14006 8337 4669 0
Montebello 20148 15111 10074 5037 0
Monterey Park 15560 11670 7780 3890 0
Paramount 10981 8236 5490 2745 0
Pasadena 44799 33599 22400 11200 0
Pico Rivera 5581 4186 2791 1395 0
Rosemead 10922 8192 5461 2731 0
San Fernando 5579 4184 2789 1395 0
San Gabriel 8137 6103 4069 2034 0
San Marino 5756 4317 2878 1439 0
Santa Clarita 360 270 180 90 0
Sierra Madre 4644 3483 2322 1161 0
Signal Hill 3774 2830 1887 943 0
Simi Valley 55 41 27 14 0
South El Monte 6400 4800 3200 1600 0
South Gate 17562 13171 8781 4390 0
South Pasadena 5963 4472 2981 1491 0
Temple City 7029 5272 3514 1757 0
Vernon 18881 14161 9441 4720 0




Table 1b: Los Angeles River Watershed Trash TMDL Waste Load Allocations per Storm Year,
expressed as allowable discharge relative to baseline Waste Load Allocations (pounds of drip-dry weight)

End of Storm Year — September 30

PRIty 2010 2011 2012 2013 2014

(40%) (30%) (20%) (10%) (0%)
Alhambra 27504 20628 13752 6876 0
Arcadia 37214 27911 18607 9304 0
Bell 10135 7601 5067 2534 0
Bell Gardens 9348 7011 4674 2337 0
Bradbury 4864 3648 2432 1216 0
Burbank 68156 51117 34078 17039 0
Calabasas 20892 15669 10446 5223 0
Carson 4083 3062 2042 1021 0
Commerce 34192 25644 17096 8548 0
Compton 34542 25907 17271 8636 0
Cudahv 4024 3018 2012 1006 0
Downey 27403 20552 13701 6851 0
Duarte 9475 7106 4737 2369 0
El Monte 27307 20480 13653 6827 0
Glendale 117389 88049 58700 29350 0
Hidden Hills 4328 3246 2164 1082 0
Huntington Park 12372 9279 6186 3093 0
Irwindale 7164 5373 3582 1791 0
La Cafiada Flintridge 29499 22124 14749 7375 0
Los Angeles 1029000 771750 514500 257250 0
Los Angeles County 260722 1955642 130361 65181 0
Lyvnwood 18587 13940 9293 4647 0
Maywood 4220 3165 2110 10565 0
Monrovia 40395 30296 20198 10099 0
Montebello 33483 25112 16741 8371 0
Monterey Park 28182 21137 14091 7046 0
Paramount 17796 13347 8898 4449 0
Pasadena 83006 62254 41503 20751 0
Pico Rivera 9020 6765 4510 2255 0
Rosemead 18951 14213 9476 4738 0
San Fernando 9231 6923 4615 2308 0
San Gabriel 14575 10931 7287 3644 0
San Marino 11659 8744 5829 2915 0
Santa Clarita 930 698 465 233 0
Sierra Madre 10077 7558 5038 2519 0
Signal Hill 5688 4266 2844 1422 0
Simi Valley 138 103 69 34 0
South El Monte 9728 7296 4864 2432 0
South Gate 28933 21700 14467 7233 0
South Pasadena 11343 8507 5671 2836 0
Temple City 12728 9546 6364 3182 0
Vernon 26726 20044 13363 6681 0




This Page Intentionally

Left Blank



Comments Received After Public Workshop

1. City of Arcadia 14-58
2. City of Artesia 14-60
3. City of Bellflower 14-65
4. City of Bell Gardens 14-70
5. City of Carson 14-76
6. City of Claremont 14-81
7. City of Commerce 14-85
8. City of Downey (7/21/09) 14-89
9. City of Downey (7/28/09) 14-95
10. City of Duarte 14-101
11. City of Gardena 14-107
12. City of Inglewood 14-110
13. City of LaCanada Flintridge 14-115
14. City of Monrovia 14-120
15. City of Pico Rivera 14-130
16. City of Rosemead 14-137
17. City of San Gabriel 14-143
18. City of Signal Hill (7/23/09) 14-147
19. City of Signal Hill (7/29/09) 14-153
20. City of Vernon 14-158
21. City of West Covina 14-163
22. City of Whittier 14-168
23. County of Los Angeles, DPW 14-173
24. Charles Abbott Associates, Inc 14-176
25. Heal the Bay 14-181
26. Los Angeles Stormwater Quality Partnership (LASQP) 14-185
27. Richards/Watson/Gershon 14-195
28. Santa Monica Baykeeper 14-199

29. Rutan, Attorneys at Law 14-202
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Arcadia

Office of the
City Manager

Donald Penman
City Manager

240 West Huntington Drive
Post Office Box 60021
Arcadia, CA 91066-6021]
(626) 574-5401

(626) 446-5729 Fax

July 22, 2009

/

lvar Ridgeway !

Storm Water Permitting Unit
CRWQCB, Los Angeles Region
320 W. 4" Street, Suite 200
Los Angeles, CA 80013

SUBJECT:  MODIFICATIONS TO WASTE DISCHARGE REQUIREMENTS FOR
(NPDES NO. CAS004001) TO INCORPORATE PROVISIONS OF
THE LOS ANGELES RIVER WATERSHED TRASH TOTAL
MAXIMUM DAILY LOAD (TMDL)

Dear Mr. Ridgeway:

The City of Arcadia is located in the Los Angeles River Watershed and is in receipt of
your notice of July 6, 2009 regarding the possible incorporation of the Los Angeles
River Trash TMDL into the Los Angeles County MS4 Permit. The City of Arcadia
acknowledged that on August 9, 2007 the Regional Board adopted the Los Angles
River Watershed Trash TMDL. Therefore, we have made great efforts to improve
water quality in support of the Trash TMDL objective. Specifically, we have installed
108 full capture catch basin inserts in City owned Catch Basins. Additionally, we will
continue to install full capture devices to prevent pollution of the Los Angeles River.

Our City takes pride in its environmental programs and values the importance of
decreasing the amount of trash discharges into the storm drain system in order to
protect the recreation and aquatic life in the Los Angeles River Watershed. Despite
the economic recession and the difficulty that our City is having in funding basic
municipal services, the City continues making great efforts in implementing bg
TMDL and NPDES permit programs. All of our efforts have been made without tf.
Regional Board formally placing the TMDL into our stormwater permit. We are very
concerned about the reopening of our NPDES permit to insert the TMDL and its
numeric limits. We believe that the Board should use a more collaborative approach
with cities to achieve the desired environmental outcome.

We would also like the Regional Board to consider the cost associated with Trash
TMDL BMPs. Since the City has implemented Full Capture Catch Basin Devices, we
are now struggling to generate revenue to fund additional expenses in maintaining
these devices. Although the County of Los Angeles cleans the catch basins once
annually, this is not enough. We also perform street sweeping on a weekly basis in
order to enhance the effectiveness of the catch basin inserts. However, as with all
pollution prevention programs, costs will continue to increase as state mandates
become more stringent.

The City of Arcadia supports trying to decrease the amount of trash entering the
storm drain system, but would like the Regional Board to reconsider placing the
Trash TMDL in the LA County MS4 permit. We look forward to participating in the
Board's ongoing efforts and hope that cur concerns will be considered. Please feal
free to contact Carmen Trujillo, Management Aide at (626) 256-6551 if you have any
questions or comments.

Sincerely,

«\Daﬂa_&@;bw

Donald Penman
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THE CITY OF ARTESIA, CALIFORNIA

18747 CLARKDALE AVENUE, ARTESIA, CALIFORNIA 90701
Telephone 562 / 865-6262
FAX 562 [ 865-6240

“Service Builds Tomorrow's Progress”

July 21, 2009

Mr. lvar Ridgeway
Stormwater Permitting Unit
Los Angeles RWQCB

320 W. 4" Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit {Case No. CAS004001)
Dear Mr. Ridgeway:

The City of Artesia is providing the following comments on the possible
incorporation of the Los Angeles River Trash TMDL into the Los Angeles County MS4
Permit.  Although our City is not located in the Los Angeies River watershed, we are
providing comments based on the precedent that this action would set for our TMDLs.
The public notice for the NPDES permit reopener states that 40 CFR Section
122.44(d)(4)(vii)B requires that NPDES permits be consistent with the assumptions and
requirements of any available waste load allocation. However, there is nothing in the
regulations you cite that require incorporation of waste allocations as effluent limits in
any municipal NPDES permit. We know of no authority and no requirement under state
or federal law that compels incorporation of a TMDL's waste load allocation into a
municipal NPDES permit.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’'s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, the San Gabriel River and other water bodies, which are proving
difficult and costly to understand and to implement. Understanding the sources and
impacts of stormwater poliutants is scientifically challenging, since many sources are
diffuse in the urban environment. Controlling these pollutants is proving challenging,
since reasonably affordable solutions are not currently available to cities when they
attempt to meet numeric requirements imposed by the TMDLs, as strict, never-to-be-
exceeded, numeric limits.




Mr. Ivar Ridgeway
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League of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the region's cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to inserting numeric limits into municipal stormwater
permits. These policies cite the variable nature of stormwater, as well as both the
difficulty and high costs involved in controliing runoff as mitigating factors. The League
urges water boards to design NPDES permits that rely on the use of best managemeant
practices (BMPs) to the maximum extent practicable to reduce pollutants from urban
runoff. (See the League’s Guiding Principles- 2008 and Final Report of the Water
Quality Regulatory Task Force — 2003.)

TMDL implementation is a daunting and costly task for local government. The
costs are estimated by the Regional Water Board the hundreds of millions and several
billion dollars for our Region. For example, the Board staff estimated that compliance
costs will range between $2.1 million and $2.8 million per square mile for the San
Gabriel River Metals TMDL, not including land acquisition. As an example of the costs,
the Los Angeles River Watershed communities are currently investing over $6 million in
scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

In this context, applying strict numeric limits to the iterative process (invention
and reinvention) attempts to hold the cities liable for numeric certainty in an inherently
uncertain process. This action would expose the cities not only to Regional Board fines
for non-compliance, but expose our communities to third-party litigation. We do not
understand the Board's need to place numeric limits into the NPDES permit, especially
when the science and technology are still being perfected and when other, more
appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Requlations

The NPDES and TMDL programs originate in the Clean Water Act and US EPA
was given responsibility to implement the programs by Congress, with the ability to
delegate the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water quality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Section 13241). We strongly believe that the current economic
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recession should give the Regional Board great pause in imposing numeric limits in the
municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,
2003. This policy states that numeric limits should be placed into the NPFDES Permits
only in “rare instances.”

"EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce poliutant loads. We fail o understand the “rare
instances” which the Regional Board is relying on to propose implementation of the
Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Biue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the foliowing statements
in support of our position, that the TMDL should not be placed into our NPDES permit:

e ‘“Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)

« ‘Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

» ‘It iIs not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)
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The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this by placing trash reduction
BMPs into the current permit, including street sweeping and the placement of trash
receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing. TMDLs can be developed
and implemented through a variety of procedures, including the third-party development
process established through memoranda of agreements (MOAs). Since the Regional
Board and EPA have already entered into a MOA with the City of Los Angeles for the
Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-Led TMDLs or CREST),
the precedent already exists.

TMDL MOAs could include appropriate Basin Plan Tables and a detailed plan of
actions to be taken by the cities. In addition, the TMDL MOA could contain financial and
other penalties should the City fail to comply. The MOAs could include a provision to
return an administrative fee directly to the Regional Board to help defray the costs of
any TMDL enforcement actions.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant improvements in the quality of our community’s
runoff, despite the economic recession and the difficulty our City is having in funding
basic municipal services. We are very concerned about the reopening of the municipal
NPDES permit to insert the TMDLs. We believe that the Board should use a more
collaborative approach with the cities to achieve the desired environmental outcome.

Sincerely,

CITY OF ARTESIA:

(9”*"@‘——\

Mr. C. A. Alba, PE, PLS
City Engineer

cc: Ms. Maria Dadian, City Manager
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The City of Bellflower
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LO600 Civie Center Drive, Bellflower, CA 90700
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July 22, 2009

Mr. lvar Ridgeway

Stormwater Permitting Unit g
Los Angeles RWQCB
320 W. 4" Street, Suite 200

Los Angeles, CA 90013

Re: Incorporating the Los Angeles River Trash TMDL into the County of Los
Angeles Municipal Stormwater Discharge Permit (Permit No. CAS004001)

Dear Mr. Ridgeway:

The City of Bellflower is providing the following comments on the possible incorporation
of the Los Angeles River Trash TMDL into the County of Los Angeles Municipal
Stormwater Discharge Permit (NPDES Permit). Although our City is not located in the
Los Angeles River watershed, we are providing comments based on the precedent that
this action would set for TMDLs in the San Gabriel River watershed. The public notice
for the NPDES Permit reopener states that 40 CFR Section 122.44(d)(4)(vii)B requires
that NPDES permits be consistent with the assumptions and requirements of any
available waste load allocation. However, there is nothing in the regulations you cite
that require incorporation of waste allocations as effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under State or federal law that
compels incorporation of a TMDL's waste load allocation into a municipal NPDES
permit.

Dozens of TMDLs have been adopted or will be adopted in the next several years for
the region's water bodies. These include Metals and Bacteria TMDLs for the Los
Angeles River, San Gabriel River, and other water bodies, which are proving difficult
and costly to understand and to implement. Understanding the sources and impacts of
stormwater pollutants is scientifically challenging, since many sources are diffuse in the
urban environment.  Controlling these pollutants is proving challenging, since
reasonably affordable solutions are not currently available to cities when they attempt to

meet numeric requirements imposed by the TMDLs as strict, never-to-be-exceeded,
numeric limits.

Page 1 of 4

Fay T Smich Kaymond Dunton Tandy Bomgaars Dan Koops Scout A. Larsen

Aleaym Mever Fre e Coomnci! Meanber Coatenci! Menrwer




Mr. lvar Ridgeway
July 22, 2009
Page 2 of 4

League of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Quitcome

Many of the region’s cities are members of the League of California Cities (League), an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to inserting numeric limits into municipal stormwater
permits. These policies cite the variable nature of stormwater, as well as both the
difficulty and high costs involved in controlling runoff as mitigating factors. The League
urges water boards to design NPDES permits that rely on the use of best management
practices (BMPs) to the maximum extent practicable to reduce pollutants from urban
runoff.

TMDL implementation is a daunting and costly task for local government. The costs
estimated by the Los Angeles Regional Water Quality Control Board (Regional Board)
are in the hundreds of millions for our region. For example, Regional Board staff
estimated that compliance costs will range between $2.1 million and $2.8 million per
square mile for the San Gabriel River Metals TMDL, not including land acquisition. As
an example of the high costs of TMDL implementation, the Los Angeles River
watershed communities are currently investing over $6 million in scientific studies alone
in an attempt to understand the science, monitoring and implementation needed to
reduce both metals and bacteria in the Los Angeles River.

In this context, applying strict numeric limits to the iterative process (invention and
reinvention) attempts to hold the cities liable for numeric certainty in an inherently
uncertain process. This action would expose the cities not only to Regional Board fines
for non-compliance, but expose our communities to third-party litigation. We do not
understand the Regional Board's need to place numeric limits into the NPDES Permit,
especially when the science and technology are still being perfected and when other,
more appropriate, implementation mechanisms exist that the Regional Board could
utilize.

The Regional Board Has Responsibility to Adopt Reasonable Requlations

The NPDES and TMDL programs originate in the Clean Water Act and US EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES permit program from EPA over two decades ago. Both EPA
policies and State law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor State law provisions require the imposition of numeric limits on
municipal urban runoff.  Specific State law provisions include the requirement that
Regional Boards consider water quality conditions that could be reasonably achieved
and take into account economic considerations when making permit decisions
(California Water Code Section 13241). We strongly believe that the current economic
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recession should give the Regional Board great pause in imposing numeric limits in the
municipal NPDES permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load allocations
for stormwater sources and NPDES permit requirements on November 22, 2003. This
policy states that numeric limits should be placed into the NPDES permits only in “rare
instances.”

‘EPA’s policy recognizes that because stormwater discharges are due to storm events
that are highly variable in frequency and duration and are not easily characterized, only
in rare instances will it be feasible or appropriate to establish numeric limits for
municipal and small construction storm water discharges... Therefore EPA believes that
in these situations, permit limits typically can be expressed as BMPs, and that numeric
limits will be used only in rare instances.” (EPA Guidance Memo, Page 4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA has
the authority to fashion NPDES permit requirements to meet water quality standards
without  specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce pollutant loads. We fail to understand the ‘rare
instances” which the Regional Board is relying on to propose implementation of the
Trash TMDL through the NPDES Permit.

The State Water Resources Control Board (State Board) issued a series of orders on
BMP implementation and commissioned a panel of experts (Blue Ribbon Panel) that
studied the feasibility of imposing numeric limits in municipal NPDES permits. We cite
the following statements in support of our position, that the TMDL should not be placed
into the NPDES Permit;

» "Stormwater permits must achieve compliance with water quality standards, but they
may do so by requiring implementation of BMPs in lieu of numeric water quality
based effluent limits." (State Board Order WQ 98-01, pg. 12)

e ‘Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

» ‘ltis not feasible al this time to set enforceable numeric effluent criteria for municipal
BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board —~ The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be placed
into the NPDES Permit, instead of placing the TMDL into the permit. The Regional

|
i
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Board has already established a precedent in this by placing trash reduction BMPs into
the current permit, including street sweeping and the placement of trash receptacles at
all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing. TMDLs can be developed and
implemented through a variety of procedures, including the third-party development
process established through memoranda of agreements (MOAs). Since the Regional
Board and EPA have already entered into a MOA with the City of Los Angeles for the
Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-Led TMDLs or CREST),
the precedent already exists.

TMDL MOAs could include appropriate Basin Plan tables and a detailed plan of actions
to be taken by the cities. In addition, the TMDL MOAs could contain financial and other
penalties should the City fail to comply. The MOAs could include a provision to return
an administrative fee directly to the Regional Board to help defray the costs of any
TMDL enforcement actions.

Our City takes pride in its environmental programs. We are implementing programs that
are making significant improvements in the quality of our community's runoff, despite
the economic recession and the difficulty our City is having in funding basic municipal
services. We are very concernead about the reopening of NPDES Permit to insert the
TMDLs. We believe that the Regional Board should use a more collaborative approach
with the cities to achieve the desired environmental outcome.

7

Michaeli.‘d, Egan
City Manager

Go City Council
City Attorney

Doc 206042
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CITY OF BELL GARDENS

PUBLIC WORKS DEPARTMENT

8327 GARFIELD AVENUE « BELL GARDENS, CALIFORNIA 90201-6122
(562) BOG-7770 FAX (562 B06-7788 « WWW.CI.BELL-GARDENS.CA.US

July 23, 2009

Mr. lvar Ridgeway

Stormwater Permitting Unit

Los Angeles RWQCB 4
320 W. 4" Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)
Dear Mr. Ridgeway:

The City of Bell Gardens is located in the Los Angeles River Watershed and is in
receipt of your notice of July 6, 2009 regarding the possible incarporation of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your notice
states that 40 CFR Section 122.44(d)(4)(vii)B requires that NPDES permits be
consistent with the assumptions and requirements of any available waste load
allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as numeric effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under state or federal law that
compels incorporation of a TMDL's waste load allocation to be enforced as a numeric
limit in @ municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community’s storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have bsen implementing both the TMDL and
NPDES permit programs, without the Regional Board formally placing the TMDL into
our stormwater permit. We are very concerned about the reopening of our NPDES
permit to insert the TMDL and its numeric iimitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly to understand and to
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implement. Understanding the sources and impacts of stormwater pollutanis is
scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these poliutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, not-to-be-exceeded, numeric limits.

Leaqgue of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the Watershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League’s
Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compliance costs for the Los Angeles River Metals TMDL to be approximately $1.4
billion. No cost estimates have yet been developed for compliance with the yet to be
developed Bacteria TMDL, but those figures are expected to be in the billions as well.
As an example of these costs, the Watershed communities are currently investing over
$6 million in scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

As evidence of the variable nature of urban runoff and the limited understanding
of how to best reduce the discharge of poliutants from urban runoff, even more recently
developed devices necessary to capture trash are undergoing frequent review and
revision. The County of Los Angeles and several of the cities have invested significant
time and funds in the design and testing of “full capture” and "partial capture” devices,
since 2002, These devices continue to evolve in an “iterative” process of invention,
evaluation, and reinvention. The Regional Board has been a partner in this monitoring
and the certification of trash catching devices.

In this context, applying strict numeric limits to the iterative process (invention
and reinvention) seeks ic hold the cities responsible for numeric certainty in an
inherently uncertain process. This action would expose the cities not only to Regional
Board fines for non-compliance, but expose our communities to third-party litigation.
We do not understand the Board's need to place numeric limits into our NPDES permit,
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especially when the science and technology are still being perfected and when other,
more appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Requlations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water gquality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Sections 13241 and 13000). We strongly believe that the
current economic recession should give the Regional Board great pause in imposing
numeric limits in the municipal NPDES Permits, particularly when doing so goes beyond
what is required under federal law.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,
2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

“EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should reqguire
implementation of BMPs to reduce pollutant loads to the maximum extent practicable
standard. We fail to understand the “rare instances” which the Regional Board is relying
on to propose implementation of the Trash TMDL through our NPDES permit.
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The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
in support of our position, that the TMDL's numeric limits should not be placed into our
NPDES permit:

« “Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)

 ‘“Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

e "It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has aiready established a precedent in this regard by placing trash
reduction BMPs into the current permit, including street sweeping and the placement of
trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Aqgreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA’s policy does not require that TMDLs be implemented by placing numeric
limits into the municipal NPDES permits.  While this may be the preference of indivual
US EPA staff in Region IX, and may also be the goal of environmental organizations,
the Regional Board has great discretion in how it chooses to implement the TMDL
program in its jurisdiction. The Regional Board, the cities and the environmental
community need to eventually move beyond litigation and create a successful mode! of
implementation.

TMDLs can be developed and implemented through a varisty of procedures,
inciuding the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.

The Trash TMDL could be generally incorporated into a Municipal NPDES
Permit by referencing the need to utilize MEP-compliant BMPs to strive to reach the
Waste Load Allocation. More specific implementation measures, however, can if
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needed by deveioped through a Memorandum of Agreement (MOA) between the
Regional Board and the Cities involved that will more specifically address the particular
means of implementing the TMDL, ie., it will identify the particular MEP-compliant
BMPs that will be utilized, over a negotiated implementation schedule, to achieve
deemed compliance with the TMDL. The Trash TMDL MOA thus could include a
detailed implementation plan of action to be taken by our City to implement the Trash
TMDL and a timeline for completing them. In addition, the TMDL MOA could contain
financial and other consequences should the City fail to comply. The MOAs also could
include a provision to reimburse for administrative fees incurred by the Regional Board
to help defray the costs of any TMDL enforcement actions.

We stand ready to help develop and to participate in 2 TMDL MQA with the
Regional Board. In this time of economic uncertainty and limited governmental
resources, the Board and the cities must think outside of the “NPDES permit box” and
find new ways of accomplishing our mutual goals of improving water guality.

Sincerely,
%i:E. Oropeza
Director of Public Works

cc: G. Steve Simonian, City Manager
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July 23 2009

Mr. Ivar Ridgeway
Stormwater Permitting Unit
Los Angeles RWQCB

320 W. 4™ Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The city of Carson is located in the Los Angeles River Watershed and is in receipt of your notice
of July 6, 2009 regarding the possible incorporation of the Los Angeles River Trash TMDL into
the Los Angeles County MS4 Permit. Your notice states that 40 CFR Section 122.44(d)(4)(vii)B
requires that NPDES permits be consistent with the assumptions and requirements of any
available waste load allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as effluent limits in any municipal NPDES permit. We know
of no authority and no requirement under state or federal law that compels incorporation of a
TMDL’s waste load allocation into a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing programs that are
making significant reductions in the trash from our community’s storm drain system, despite the
economic recession and the difficulty our City is having in funding basic municipal services. We
have been implementing both the TMDL and NPDES permit programs. without the Regional
Board formally placing the TMDL into our stormwater permit. We are very concerned about the
reopening of our NPDES permit to insert the TMDL and its numeric limitations and the
precedent that this will create. We believe that the Board should use a more collaborative
approach with the cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several vears for the
Region’s water bodies. These include Metals and Bacteria TMDLs for the Los Angeles River,
which are proving difficult and costly to understand and to implement. Understanding the
sources and impacts of stormwater pollutants is scientifically challenging, since many sources
are diffuse in the urban environment. Controlling these pollutants is proving challenging. since
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reasonably affordable solutions are not currently available 1o cities when they attempt 10 meet
numeric requirements imposed by the TMDLs. as strict, never-to-be-exceeded. numeric limits.
League of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The Problems
of Imposing Strict Numeric Limits on an Uncertain Ouicome

Many of the Watershed cities are members of the League of California Cities. an oreanization
representing over 450 municipalities statewide. The League has long-established policies
opposed 1o adding numeric limits 1o municipal stormwater permits. These policies cite the
variable nature of stormwater, as well as both the difficulty and high costs involved in
controlling runoff. The League urges water boards to design NPDES permits that rely on the use
of best management practices (BMPs) to the maximum extent practicable to reduce pollutants
from urban runoff. (See the League’s Guiding Principles- 2008 and Final Report of the Waier
Quality Regulatory Task Force — 2003.)

TMDL implementation 1s a daunting and costly task for local government. The Regional Water
Board has estimated the cost for local government compliance with the Trash TMDL will be
hundreds of millions of dollars. The Regional Board has estimated the compliance costs for the
Los Angeles River Metals TMDL to be approximately $1.4 billion. No cost estimates have yet
been developed for compliance with the Bacteria TMDL, but those figures are expected to be in
the billions as well. As an example of the costs, the Watershed communities are currently
investing over $6 million in scientific studies in an attempt to understand the science, monitoring
and implementation needed to reduce both metals and bacteria in the Los Angeles River.

In an example of the variable nature of urban runoff, even the devices necessary to capture trash
undergo frequent review and revision. The County of Los Angeles and several of the cities have
nvested significant time and funds in the design and testing of “full capture” and “partial
capture” devices, since 2002. These devices continue to evolve in an “iterative” process of
invention, evaluation, and reinvention. The Regional Board has been a pariner in this monitoring
and the certification of trash catching devices.

In this context, applying strict numeric limits to the iterative process (invention and reinvention)
attempts to hold the cities liable for numeric certainty in an inherently uncertain process. This
action would expose the cities not only to Regional Board fines for non-compliance, but expose
our communities to third-party litigation. We do not understand the Board's need to place
numeric limits into our NPDES permit, especially when the science and technology are still
being perfected and when other, more appropriate, implementation mechanisms exist that the
Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Reculations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was given
responsibility to implement the programs by Congress, with the ability to delegate the programs
to the individual states. California took over the responsibility for managing the NPDES Permit
program from EPA over two decades ago. Both EPA policies and state law governing the
permits give the Regional Board considerable discretion in how they implement municipal
NPDES permits.
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INE (310) £30-780(




Mr. Ivar Ridgeway
July 23. 2009

Page 5 ol 4

Neither EPA policies nor state law provisions require the mmposition of numeric lmits on
municipal urban runoff. Specific state law provisions include the requirement that Regional
Boards consider water quality conditions that could be reasonably achieved and take into account
economic considerations when making permit decisions (California Water Code Section 13241).
We strongly believe that the current economic recession should give the Regional Board great
pause in imposing numeric limits in the municipal NPDES Permuits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load allocations for
stormwater sources and NPDES Permit requirements on November 22, 2003. This policy states
that numeric limits should be placed into the NPDES Permits only 1n “rare instances.”

“EPA’s policy recognizes that because stormwater discharges are due to storm evenly that are
highly variable in frequency and duration and are not easily characterized, only in rare
instances will it be feasible or appropriate to esiablish numeric limiis for municipal and small
construction storm water discharges... Therefore EPA Delieves that in these situations, perniit
limits tvpically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.” (EPA Guidance Memo, Page 4.)

The Recional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA has the
authority to fashion NPDES permit requirements to meet water quality standards without specific
numeric effluent limits. The Regional Board should require implementation of BMPs to reduce
pollutant loads. We fail to understand the “rare instances™ which the Regional Board is relying
on to propose implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and commissioned a
panel of experts (Blue Ribbon Panel) that studied the feasibility of imposing numeric limits in
municipal NPDES permits. We cite the following statements In support of our pesition. that the
TMDL should not be placed into our NPDES permit:

e “Stormwaler permits must achieve compliance with water quality standards. but they may
do so by requiring implementation of BMPs in lieu of numeric water quality based
effluent limits.” (State Board Order WQ 98-01, pg. 12)

e “Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

¢ “It is not feasible at this time to set enforceable numeric effluent criteria for municipal
BMPs and, in particular. urban dischargers.” {The Blue Ribbon Panel Recommendations
1o the State Board — The Feasibility of Numeric Effluent Limits Applicable 10 Discharges
of Stormwater, June 19. 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be placed into the
NPDES permit, instead of placing the TMDL into the permit. The Regional Board has already
established a precedent in this by placing trash reduction BMPs into the current permit. including
street sweeping and the placement of trash receptacles at all transit stops.
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Implemeniation of the TMDL by Memoranda of Aoreement

We understand that TMDLs are not self-implementing; however. as explained above. EPA’s
policy does not require that TMDLs be implemented by placing them into the municipal NPDES
permits.  While this may be the preference of US EPA staff in Region 1X. and may also be the
goal of environmental attorneys. the Regional Board has great discretion in how it chooses 1o
implement the TMDL program in its jurisdiction. The Regional Water Board. the cities and the
environmental community need to eventually move beyond litigation and create a successful
model of implementation.

IMDLs can be developed and implemented through a variety of procedures, including the third-
party development process established through memoranda of agreements (MOAs). Since the
Regional Board and EPA have already entered into a MOA with the City of Los Angeles for the
Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-Led TMDLs or CREST). the
precedent already exists.

A Trash TMDL MOA could include Basin Plan Tables 7-2-1. 7-2-2 and 7-2-3, which set forth
the provisions of the Los Angeles River Trash TMDL. Tt also could include a detailed plan of
actions to be taken by our City to implement the Trash TMDL and a timeline for completing
them. In addition, the TMDL MOA could contain financial and other penalties should the City
fail to comply. The MOAs could include a provision to return an administrative fee directly to
the Regional Board to help defray the costs of any TMDL enforcement actions.

We stand ready teo help develop and to participate in a TMDL MOA with the Regional Board.
This time of economic uncertainty and limited governmental resources calls for the Board and
the cities to think outside of the “NPDES permit box™ and find new ways of accor plishing our
mutual goals of improving water quality.

Sincerely,
.

Jerome G. Groomes
City Manager
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July 24, 2009

Via Facsimile 213.576.6640

Mr. lvar Ridgeway
Storm Water Planning Unit

Los Angeles Regional Water Quality Control Board
320 W. 4th Street, Suite 200

Los Angeles, CA 90013
Dear Mr. Ridgeway:

Comments in Regard to Incorporation of the Trash TMDL
Into Current Los Angeles County MS4 Permit

The City of Claremont is pleased to submit comments to the Los Angeles Regional
Water Quality Control Board (Regional Board) regarding its plan to incorporate the trash
TMDLs for Ballona Creek and the Los Angeles River into the current Los Angeles
County municipal NPDES permit (M84 permit). The City is compelled to oppose this
proposition because of the following reasons:

1. The reissuance of the current MS4 permit is iong overdue by some two and one-half
years. Using the current MS4 permit to admit TMDLs would only cause a further
delay its adoption. As you know, the MS4 permit was adapted in December of 2001
and was scheduled to expire 5 years from that date. The 5 year term of the MS4
permit is specified under federal storm water regulations. Our understanding is that
the State must also honor this requirement, we defer to the legal comments on this
matter submitted to you from the Coalition for Practical Regulation (CPR).

2. The Regional Board's desire to incorporate the trash TMDLs into the current MS4
permit suggests that it will take even longer for the new MS4 to be issued. The City
sees no reason why the Regional Board should not commit to beginning discussions
with affected cities on reissuing the MS4 permit immediately — especially given that it
had recently adopted the Ventura County MS4 permit; and that the Regional Board
had stated earlier that it would begin work on re-issuing the Los Angeles County
MS4 permit after adopting the Ventura MS4 permit. Our not so worse-case concern
is that it may take 5 years to adopl the long over due MS4 permit. Further, the
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Regional Board has not provided a reason as 1o why it cannot starl work now on
adopting the new MS4 permit.

indeed it is in the interest of all affected parties to reissue the MS4 permit as soon as
possible. The new permit would enable permittees to implement low impact
development (LID) strategies designed to facilitate groundwater recharge; reduce
runoff flow from new developments; treat runoff through infiltration; and reduce the
need for conventional storm drain/flood confrol facilities. LID would also facilitate
compliance with total maximum daily load (TMDL) wasle load allocations (WLA) for
several poliutants including bacteria, metals, and nutrients. These new
requirements would also facilitate compliance with some TMDLs.

The new permit would also correct several of the deficiencies associated with the
current permit, including but not limited to: (i) eliminating an incorrect definition of
illicit connections that has resulted in the under-reporting of such discharges; (ii)
adding nurseries as a new commercial establishment that has been determined to
be a significant contributor of pollutants; (iii) adding NAICS, in addition to SIC, as an
industrial classification code system that would enable permittees to more easily
determine facilities that are subject to industrial and commercial inspections; (iv)
providing clearer expectations regarding best management practices (BMPs) for
various categories of consiruction sites; and (v) providing clearer expectations for
preparing and completing annuat reports.  All of these new features, which are likely
10 be incorporated into the next permit, would obviously faciiitate compliance with
existing stormwater regulations and, thereby, improve stormwater quality.

3. There is no reason to incorporate the trash TMDL into the current MS4 Permit. The
regional board could, in the alternative, require municipal permittees to install catch
basin debris exclusion controls in industrial and commercial areas during the five
year permit as it did in the recently adopted Ventura MS4 permit.

4. Using the existing MS4 permit o admit TMDLs is inefficient and cost ineffective.
Each time the MS4 permit is re-opened, the State is required to expend critically
limited resources to amend the basin plan, a process that includ es scheduling one or
more workshops and public hearings before adoption. And, if the re-opener IS
challenged administratively and legally, the State would have to allocate additional

staff already stressed by furloughs and use funds tc pay for legal services at a time
when the State budget is already in crisis.

5. A recent study commissioned by USEPA through the National Academy of Sciences
on Urban Stormwater Management in the United States has concluded that the
stormwater program in general, and TMDLs in particular, are in need of correction.
One of the contributors to this study is Dr. Xavier Swamikannu, currently the
stormwater chief for the Regional Board. The study concluded that the TMDL
program should be replaced. It states: "... the technical demands of the TMDL
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program make for a particularly bad fit with the technical impediments already
present in monitoring and managing stormwater.””

Monitoring for stormwater is a chalienge in itself. This is because "pollutant loadings
in stormwater effluent vary dramatically over time and stormwaler is notoriously
difficult to moniloring for poliutants."2 This makes it is almost impossible to
understand to what extent a stormwater point source contributes to degrading a
water body. Such a limitation complicates not only formulating a TMDL but also
assuring that the TMDL will mest the water quality standard for which it was
contrived. The study offered, in the alternative, a watershed-based permitting
approach that focuses on volume reduction controls and proteciing the biological
integrity of the nation's waters.”

Although the City is not sufficiently cenvinced that the NRC study's alternative is
desirable it does believe that the TMDL program at the State and national level is in
need of replacement. Ta allow it to stand would likely result in the expenditure of
scarce funds to meet numeric limitations that may not improve water quality
standards and the uses for which they were established to protect.

In conclusion, the City asks the Regional Board to not include any TMDL in the current
or future MS4 permit. Instead, it proposes the following: fast track adopting the new
MS4 permits for Los Angeles County and include a provision that calls for the
installation of trash exclusion controls similar {o what is in the recently adopted Ventura
MS4 permit.

Should you have any questions, please contact me at {909) 399-5465.

Sincerely,
Craig dshaw

City Engineer

'Urban Stormwaler Management in the United States, The National Research Councii of the National Academies,
2008, page 51.

*Ibid., page 52.

*Ibid., page 40.
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Mr. lvar Ridgeway

Storm Water Planning Unit

Los Angeles Regional Water Quality Control Board
320 W. 4th Street, Suite 200

Los Angeles, CA 90013

Subject: Comments In Re: Incorporation of the Trash TMDL into the Current
Los Angeles County MS4 Permit

Dear Mr. Ridgeway:

The City of Commerce is pleased to submit comments to the Los Angeles
Regional Water Quality Control Board (Regional Board) regarding its plan to
incorporate the trash TMDLs for Ballona Creek and the Los Angeles River into
the current Los Angeles County municipal NPDES permit (MS4 permit). The
City is compelled to oppose this proposition because of the following reasons:

1. The reissuance of the current MS4 permit is long overdue by some 2-and-a-
half years. Using the current MS4 permit to admit TMDLs would only cause
a further delay its adoption. As you know, the MS4 permit was adopted in
December of 2001 and was scheduled to expire 5 years from that date. The
5 year term of the MS4 permit is specified under federal stormwater
regulations. Our understanding is that the State must also honor this
requirement (we defer to the legal comments on this matter submitted to
you from the Coalition for Practical Regulation (CPR).

2. The Regional Board's desire to incorporate the trash TMDLs into the
current MS4 permit suggests that it will take even longer for the new MS4 to
be issued. The City is unclear as to why it is taking so long for the Regional
Board to adopt the new permit. It sees no reason why the Regional Board
should not commit to beginning discussions with affected cities on reissuing
the MS4 permit immediately — especially given that it had recently adopted
the Ventura County MS4 permit; and that the Regional Board had stated
earlier that it would begin work on re-issuing the Los Angeles County MS4
permit after adopting the Ventura MS4 permit. Our not so worse-case
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concern is that it may take 5 years to adopt the long over due MS4 permit.
Further, the Regional Board has not provided a reason as to why it cannot
start work now on adopting the new MS4 permit.

In deed it is in the interest of all affected parties to reissue the MS4 permit
as soon as possible. The new permit would enable permittees to
implement low impact development (LID) strategies designed to facilitate
groundwater recharge; reduce runoff flow from new developments; treat
runoff through infiltration; and reduce the need for conventional storm
drain/flood control facilities. LID would also facilitate compliance with total
maximum daity load (TMDL) waste Icad allocations (WLA) for several
pollutants including bacteria, metals, and nutrients. These new
requirements would also facilitate compliance with some TMDLs.

The new permit would also correct several of the deficiencies associated
with the current permit, including but not limited to: (i) eliminating an
incorrect definition of illicit connections that has resulted in the under-
reporting of such discharges; (ii) adding nurseries as a new commercial
establishment that has been determined to be a significant contributor of
pollutants; (iii) adding NAICS, in addition to SIC, as an industrial
classification code system that would enable permititees to more easily
determine facilities that are subject to industrial and commercial
inspections; (iv) providing clearer expectations regarding best management
practices (BMPs) for various categories of construction sites; and (v)
providing clearer expectations for preparing and completing annual reports.
All of these new features, which are likely to be incorporated into the next
permit, would obviously facilitate compliance with existing stormwater
regulations and, thereby, improve stormwater quality.

3. There is no reason to incorporate the trash TMDL into the current MS4
Permit. The regional board couid, in the alternative, require municipal
permittees to install catch basin debris exclusion controls in industrial and
commercial areas during the five year permit as it did in the recently
adopted Ventura MS4 permit.

4. Using the existing MS4 permit to admit TMDLs is inefficient and cost
ineffective. Each time the MS4 permit is re-opened, the State is required to
expend critically limited resources to amend the basin plan, a process that
includes scheduling one or more workshops and public hearings before
adoption. And, if the re-opener is challenged administratively and legally,
the State would have to allocate additional staff already stressed by
furloughs and use funds to pay for legal services at a time when the State
budget is already in crisis.
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5. A recent study commissioned by USEPA through the National Academy of
Sciences on Urban Stormwater Management in the United States has
concluded that the stormwater program in general, and TMDLs in particular,
are in need of correction. One of the contributors to this study is Dr. Xavier
Swamikannu, currently the stormwater chief for the Regional Board. The
study concluded that the TMDL program should be replaced. It states: “...
the technical demands of the TMDL program make for a particularly bad fit
with the technical impediments already present in monitoring and managing
stormwater.”

Monitoring for stormwater is a challenge in itself. This is because “pollutant
loadings in stormwater effluent vary dramatically over time and stormwater
is notoriously difficult to monitoring for pollutants.”” This makes it is almost
impossible to understand to what extent a stormwater point source
contributes to degrading a water body. Such a limitation complicates not
only formulating a TMDL but also assuring that the TMDL will meet the
water quality standard for which it was contrived. The study offered, in the
alternative, a watershed-based permitting approach that focuses on volume
reduction controls and protecting the biological integrity of the nation's
waters.

Although the City is not sufficiently convinced that the NRC study's
alternative is desirable it does believe that the TMDL program at the State
and national level is in need of replacement. To allow it to stand would likely
result in the expenditure of scarce funds to meet numeric limitations that
may not improve water guality standards and the uses for which they were
established to protect.

In conclusion, the City asks the Regional Board to not include any TMDL in the
current or future MS4 permit. Instead, it proposes the following: fast track
adopting the new MS4 permits for Los Angeles County and include a provision
that calls for the installation of trash exclusion controls similar to what is in the
recently adopted Ventura MS4 permit.

Should you have any questions, please contact me.

Sincerely,

Bob@ rrilli
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e
Mr. Ivar Ridgeway
Stormwater Permitting Unit
Los Angeles RWQCB
320 W. 4" Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit
(Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Downey is located in the Los Angeles River Watershed and

is in receipt of your notice of July 6, 2009 regarding the possible

incorporation of the Los Angeles River Trash TMDL into the Los Angeles
County MS4 Permit.

Your notice states that 40 CFR Section 122.44(d)(4)(vii)B requires that
NPDES permits be consistent with the assumptions and requirements of
any available waste load allocation. However, there is nothing in the
regulations you cite that require incorporation of waste allocations as
effluent limits in any municipal NPDES permit. We know of no authority
and no requirement under state or federal law that compels incorporation
of a TMDL's waste load allocation into a municipal NPDES permit.

Our City takes pride in its environmental programs. We are
implementing programs that are making significant reductions in the
trash from our community’s storm drain system, despite the economic
recession and the difficulty our City is having in funding basic municipal
services. We have been implementing both the TMDL and NPDES
permit programs, without the Regional Board formally placing the TMDL
into our stormwater permit. We are very concerned about the reopening
of our NPDES permit to insert the TMDL and its numeric limitations and
the precedent that this will create. We believe that the Board should use
a more collaborative approach with the cities to achieve the desired
environmental outcome.
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Dozens of TMDLs have been adopted or will be adopted in the next
several years for the Region’s water bodies. These include Metals and
Bacteria TMDLs for the Los Angeles River, which are proving difficult
and costly to understand and to implement. Understanding the sources
and impacts of stormwater pollutants is scientifically challenging, since
many sources are diffuse in the urban environment. Controlling these
pollutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric
requirements imposed by the TMDLs, as strict, never-to-be-exceeded,
numeric limits.

League of Cities Policies Oppose Numeric Limits in Municipal NPDES
Permits — The Problems of Impaosing Strict Numeric Limits on an
Uncertain Outcome

Many of the Watershed cities are members of the League of California
Cities, an organization representing over 450 municipalities statewide.
The League has long-established policies opposed to adding numeric
limits to municipal stormwater permits. These policies cite the variable
nature of stormwater, as well as both the difficulty and high costs
involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices
(BMPs) to the maximum extent practicable to reduce pollutants from
urban runoff. (See the League's Guiding Principles- 2008 and Final
Report of the Water Quality Regulatory Task Force — 2003.)

TMDL impiementation is a daunting and costly task for local government.
The Regional Water Board has estimated the cost for local government
compliance with the Trash TMDL will be hundreds of millions of dollars.
The Regional Board has estimated the compliance costs for the Los
Angeles River Metals TMDL to be approximately $1.4 billion. No cost
estimates have yet been developed for compliance with the Bacteria
TMDL, but those figures are expected to be in the billions as well. As an
example of the costs, the Watershed communities are currently investing
over $6 million in scientific studies in an attempt to understand the
science, monitoring and implementation needed to reduce both metals
and bacteria in the Los Angeles River.

in an example of the variable nature of urban runoff, even the devices
necessary to capture trash undergo frequent review and revision. The
County of Los Angeles and several of the cities have invested significant
time and funds in the design and testing of “full capture” and “partial
capture” devices, since 2002. These devices continue to evolve in an
“iterative” process of invention, evaluation, and reinvention. The
Regional Board has been a partner in this monitoring and the certification
of trash catching devices.
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In this context, applying strict numeric limits to the iterative process
(invention and reinvention) attempts to hold the cities liable for numeric
certainty in an inherently uncertain process. This action would expose
the cities not only to Regional Board fines for non-compliance, but
expose our communities to third-party litigation. We do not understand
the Board’s need to place numeric limits into our NPDES permit,
especially when the science and technology are still being perfected and
when other, more appropriate, implementation mechanisms exist that the
Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable
Requlations

The NPDES and TMDL programs stems from the Clean Water Act and
EPA was given responsibility to implement the programs by Congress,
with the ability to delegate the programs to the individual states.
California took over the responsibility for managing the NPDES Permit
program from EPA over two decades ago. Both EPA policies and state
law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of
numeric limits on municipal urban runoff. Specific state law provisions
include the requirement that Regional Boards consider water quality
conditions that could be reasonably achieved and take into account
economic considerations when making permit decisions (California
Water Code Section 13241). We strongly believe that the current
economic recession should give the Regional Board great pause in
imposing numeric limits in the municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste
load allocations for stormwater sources and NPDES Permit requirements
on November 22, 2003. This policy states that numeric limits should be
placed into the NPDES Permits only in “rare instances.”

"EPA’s policy recognizes that because stormwater discharges
are due to storm events that are highly variable in frequency
and duration and are not easily characterized. only in rare
instances will it be feasible or appropriate to establish numeric
limits for municipal and small construction storm water
discharges... Therefore, EPA believes that in these Situations,
permit limits typically can be expressed as BMPs, and that
numeric limits will be used only in rare instances.” (EPA
Guidance Memo, Page 4.)
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The Reqgional Board Should Use BMPs in the NPDES Psrmit Instead of
Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that
US EPA has the authority to fashion NPDES permit requirements to
meet water quality standards without specific numeric effluent limits. The
Regional Board should require implementation of BMPs to reduce
poliutant loads. We fail to understand the "rare instances” which the
Regional Board is relying on to propose implementation of the Trash
TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation
and commissioned a panel of experts (Blue Ribbon Panel) that studied
the feasibility of imposing numeric limits in municipal NPDES permits.
We cite the following statements In support of our position, that the
TMDL should not be placed into our NPDES permit:

e “Stormwater permits must achieve compliance with water quality
standards, but they may do so by requiring implementation of
BMPs in lieu of numeric water quality based effluent limits.”
(State Board Order WQ 98-01, pg. 12)

» ‘“Federal regulations do not require numeric effluent limitations for
discharges of stormwater.” (State Board Order WQ 2006-0012,
page 17)

¢ ‘“ltis not feasible at this time to set enforceable numeric effluent
criteria for municipal BMPs and, in particular, urban dischargers.”
(The Blue Ribbon Panel Recommendations to the State Board —
The Feasibility of Numeric Effluent Limits Applicable to
Discharges of Stormwater, June 19, 20086, pg. 8)

The Regional Board approved full and partial trash capture devices
which can be placed into the NPDES permit, instead of placing the
TMDL into the permit. The Regional Board has already established a
precedent in this by placing trash reduction BMPs into the current permit,
including street sweeping and the placement of trash receptacles at all
transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing; however, as
explained above, EPA's policy does not require that TMDLs be
implemented by placing them into the municipal NPDES permits. VWhile
this may be the preference of US EPA staff in Region IX, and may also
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be the goal of environmental attorneys, the Regional Board has great
discretion in how it chooses to implement the TMDL program in its
jurisdiction. The Regional Water Board, the cities and the environmental
community need to eventually move beyond litigation and create a
successful model of implementation.

TMDLs can be developed and implemented through a variety of
procedures, including the third-party development process established
through memoranda of agreements (MOAs). Since the Regional Board
and EPA have already entered into a MOA with the City of Los Angeles
for the Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-
Led TMDLs or CREST), the precedent already exists.

A Trash TMDL MOA could include Basin Plan Tables 7-2-1,7-2-2 and 7-
2-3, which set forth the provisions of the Los Angeles River Trash TMDL.
It also could include a detailed plan of actions to be taken by our City to
implement the Trash TMDL and a timeline for completing them. In
addition, the TMDL MOA could contain financial and other penalties
should the City fail to comply. The MOAs could include a provision to
return an administrative fee directly to the Regional Board to help defray
the costs of any TMDL enforcement actions.

We stand ready to help develop and to participate in a TMDL MOA with
the Regional Board. This time of economic uncertainty and limited
governmental resources calls for the Board and the cities to think outside
of the “NPDES permit box” and find new ways of accomplishing our
mutual goals of improving water quality.

Sincerely,

7 7 _a

P
{;_.-‘f ‘L\./_.—df/"'-g'r.-'q A

Dn. Mario A. Guerra
Mayor
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July 28, 2009

Mr. Ivar Ridgeway
Stormwater Permitiing Unit
Los Angeles RWQCB

320 W. 4" Street, Suite 200
Los Angeles, CA 90013

Re: Modification of the Los Angeles County Municipal Separate Storm

Sewer System (MS4) to Incorporate Los Angeles River Trash Total
Maximum Daily Load (TMDL)

Dear Mr. Ridgeway:

The City of Downey is in receipt of the July 6, 2009 Los Angeles Regional
Water Quality Control Board (LARWQCB) notice regarding a Public Workshop to
discuss modification of Los Angeles County Municipal Separate Storm Sewer
System (MS4) Permit to incorporate the Los Angeles River Trash Total Maximum
Daily Load (LAR TTMDL). For the following reasons, we request that the Board
focus its limited resources to other priority issues and defer this initiative until such
time as the Board has completed its Basin Plan Revision and is prepared to

reissue the 2001 MS4 Permit for municipalities in Los Angeles County and other
NPDES Permits.

Modification should follow revision of the Los Angeies County catch
basin policy: As recently as the July 15, 2009 Los Angeles River Watershed
Management Committee meeting, the County of Los Angeles, Department of
Public Works representative reiterated the intent of their agency to adopt crucial
revisions to its policy regarding the installation of Best Management Practices
(BMPs) in County owned and maintained catch basins. Previous representations
about the content of the revised policy, suggest it would significantly reduce the
permitting, maintenance, flood risk management, and future resource concerns of
our agency in relationship to this state mandated and underfunded TMDL. By
modifying the expired permit before the County policy revision, the Board is forcing
cities 1o install BMPs under unfavorable existing County policies or face potential
MS4 Permit enforcement measures, Alternatively, the modification could delay
enforcement until this revision and other issues have been resolved.

After Expiration, Permit Modification Requires Adoption of a New
Permit: The 2001 MS4 Permit (Board Order 01-182) included finding G.8: This
Order may be modified or alternatively revoked or reissued prior to its expiration
date, in accordance with the procedural requirements of the NPDES program, and
the CWC for the issuance of waste discharge requirements. This finding limits the
duration for permit modification to before December 13, 2008, after which further

POST OFFICE BOX 7016
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modifications are meant to be addressed through adoption of a new permit. An
expansive interpretation would have resulted from excluding the phrase “prior to its
expiration date”, so @ more limited interpretation is warranted by the inclusion of
the phrase.

State Introduced Local Resource Limitations: As exemplified by the
City of Downey presentation on the North City Hall Parking Lot project, during the
Public Forum item of the Board's July 16, 2009 meeting, we are voluntarily
implementing projects and programs that are reducing the discharge of pollutants
from our community, despite a recession that has reduced staffing levels and
strains the provision of basic municipal services, including public safety. We have
supported and implemented many other TMDL elements without their inclusion in
the 2001 MS4 permit. Reopening the permit to insert this TMDL, with its numeric
limitations, will create a regrettable precedent, within days of the State having
adopted a budget retroactively stripping an estimated $5.2 million from a
previously adopted City budget, which was already dependent on the expenditure
of City reserves. We urge the Board to consider more resource sensitive and
collaborative approaches to achieving our shared environmental outcomes,

Cumulative Regulatory Impacts: Dozens of TMDLs have been adopted
by the Board and many more, which will impact the City of Downey, are planned
for Board consideration over the next decade. We are being inundated with
TMDLs for Copper, Lead, Zinc, and Indicator Bacteria in the Rio Hondo and Los
Angeles Rivers; Copper, Lead, Zinc, Indicator Bacteria, Chlordane, Trash, and
Phthalates in the Los Cerritos Channel; Cyanide, Copper, Lead, Nickel, Dioxin,
pH, Indicator Bacteria, and Oxygen Demand on the San Gabriel River. Existing
TMDLs are proving difficult and costly to understand, implement, and in some
cases unnecessary (e.g. recent 303(d) list deletions, Site Specific Objective Water
Effect Ratios, CTR recalculations). Identifying the diffuse urban sources of
stormwater pollutants is aiso scientifically challenging as conveyed by the recent
Board adoption of a 303(d) listing for "Toxicity” in the Rio Hondo.

Controlling sources of pollutants is daunting and costly task that is often
beyond the reach of local agencies, as has become apparent during the effort to
legislate reformulation of friction pad to reduce copper or ban the use of lead
wheel weights. The Regional Water Board has estimated the local government
compliance cost of this Trash TMDL to be in the hundreds of millions of dollars.
Regional Board cost estimates for the Los Angeles River Metals TMDL are in the
billions and with comparable costs likely for the Indicator Bacteria TMDLs. The
Los Angeles River Watershed communities have already commitied over $6
million in scientific studies 1o better understand the science, monitoring and
implementation needed to reduce metals and bacteria in the Los Angeles River.
Cumulatively introduced into our M54 Permit(s) as strict, not-to-be-exceeded,
numeric imits, these water quality objectives have the potential to overwhelm the
source control and enforcement resources of both the City and Regional Boards.

There is No Federal Authority Forcing Incorporation of Numeric
Effluent Limits in MS4 NPDES Permits: The Workshop notice asserts that 40
CFR Seclion 122.44(d)(4)(vii)B requires that NPDES permiis be consistent with
the assumptions and requirements of any available waste load allocation.
However, those regulations do not require waste allocations in MS4 NPDES
permits to be expressed as numeric effluent limits. We know of no authority or
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requirement under state or federal law that compels incorporation of TMDL waste
load allocations as numeric limits in an enforceable municipal NPDES permit
provision. To the contrary, on November 22, 2002 EPA provided a NPDES Permit
guidance memorandum.

"EPA’s policy recognizes that because stormwater discharges are due to
storm events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriale to establish
numeric limits for municipal and small construction storm water discharges. ..
Therefore EPA believes that in these situations, permit limits typically can be
expressed as BMPs, and that numeric limits will be used only in rare instances.”
(EPA Guidance Memo, Page 4.)

There is No State Authority Forcing Incorporation of Numeric Effluent
Limits in MS4 NPDES Permits: The Regional Board established an unfortunate
trash control precedent in the 2001 MS4 Permit by requiring street sweeping and
placement of trash receptacles at transit stops. Since then, the Board has
approved full and partial trash capture devices which can be placed into the
NPDES permit, instead of placing numeric effluent limits from the TMDL into the
permit. State law does not require the imposition of numeric limits in municipal
urban runoff. State law includes the requirement that Regional Boards consider
water quality conditions that could be reasonably achieved and take into account
economic considerations when making permit decisions (California Water Code
Sections 13241 and 13000). Given that other state issued General NPDES
permits (e.g. Industrial and Construction) do not include TMDL derived numeric
limits for Trash, there is no reason to modify the 2001 MS4 Permit to include these
limits at this time, and if you were to do so, enforcement should be deferred until
similar applicable provisions have been inserted into these much more dated State
permits. Since the board cannot distinguish between trash from construction,
industrial and municipal Permittees, the TMDL objectives remain unenforceable.
We strongly believe that based on recent State commission staff
recommendations, court decision, and, most importantly, the current statewide
economic recession, that the Regional Board reconsider whether voluntarily
modifying the current MS4 Permit to include numeric limits is required by federal
and state law.

The Efficacy of Trash Control BMPs Does Not Warrant a Zero
Discharge Standard: Trash retention technologies are still maturing as evidenced
by the full capture certified BMPS recognized by the Board. Initially this TMDL
anticipated the installation of Continuous Deflection System (CDS) devices. These
proved to be expensive and difficult to install with there own adverse
environmental impacts. Since then, local municipalities have invested significant
resources in testing other “full” and "partial” capture devices, but they continue to
evolve in an “iterative” cycle of invention and evaluation. Applying strict numeric
limits at this time, exposes our City to unnecessary risks from both Regional Board
fines and third-party litigation. The Board should consider other implementation
mechanisms and pollutant control strategies that encourage continued
participation and progress, by eliminating more sources of trash.

Statewide Observations on Placing Numeric Standards in MS4
Permits: Like many cities in the Los Angeles River Watershed, Downey is one of
the over 450 member League of California Cities. The League has long opposed
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the inclusion of numeric effluent limits in MS4 permits, partially because of the
variable nature of stormwater and lack of analytical confidence, but also as both
the difficulty and costs of controlling runoff. The League has urged water boards
to craft NPDES permits that rely on the use of BMPs 1o the Maximum Extent
Practicable (MEP) to reduce pollutants from urban runoff. (See the League's
Guiding Principles - 2008 and Final Report of the Water Quality Regulatory Task
Force — 2003.)

The State Water Resources Control Board, through Orders and by
commissioning a panel of experts (Blue Ribbon Panel), has provided directions
favoring the use of BMPs in municipal NPDES permits over imposing numeric
limits, as demonstrated by the following observations:

« “Slormwater permits must achieve compliance with water quality
standards, but they may do so by requiring implementation of BMPs in lieu
of numeric water quality based effluent limits.” (State Board Ordar WQ 98-
01, pg. 12)

« ‘“Federal regulations do not require numeric effluent limitations for
discharges of stormwater.” (State Board Order WQ 2006-0012, pg 17)

¢ ‘“ltis not feasible at this fime to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon
Panel Recommendations to the State Board — The Feasibility of Numeric
Effluent Limits Applicable to Discharges of Stormwater, June 19, 20086, pg
8)

Alternative Recommendations for TMDL Iimplementation: Although
TMDLs are not self-implementing, EPA policies provide several alternatives to
placing numeric effluent limits into MS4 Permits. One, is the third-party
WViemoranda of Agreement (MOA) development process. The Los Angeles Region
Board and EPA have already entered into a MOA with the City of Los Angeles,
with technical assistance from Downey, to develop a Bacteria TMDL for the Los
Angeles River (Cleaner Rivers Through Effective Stakeholder-Led TMDLs or
CREST).

The Trash TMDL could be incorporated into our next MS4 Permit by
referencing the need to utilize MEP-compliant BMPs to achieve our Waste Load
Allocation. Implementation measures and schedules could then be developed
through a Memorandum of Agreement (MOA) between the Regional Board and
the individual Cities. This would refiect the pollutant (trash) generation
characteristics and implementation (methods and schedules) objectives of the
particular municipality. The TMDL MOA would also identify financial
consequences should the City fail to comply. The MOA could also include a
provision to reimburse for administrative fees incurred by the Regional Beard to
help defray the costs of any TMDL enforcement actions.

The Los Angeles River Watershed Permitiees believe that the Board has
the discretion to choose how to impiement TMDLs; hopefully to create a
successful litigation free model. The City of Downey is ready {o participate in
developing a TMDL MOA with the Regional Board. During this time of economic
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upheaval, at all levels of government, the Board and the cities must find a betier
way of accomplishing our mutually shared goal of improving water quality.

Sincerely,

J
On. Mario A. Guerra
Mayor

MAG:sc
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July 23, 2009

Mr. Ivar Ridgeway
Stormwater Permitting Unit
Los Angeles RWQCB N
320 W. 4" Sireet, Suite 200 , -
Los Angeles, CA 90013 ' A

Re: incorporating the TrashTMDL into :‘the?MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of - Duarte is partially located Wlthln the Los Angeles River Watershed
and is in receipt of your notice of July 6, 20{}9 regarding the possible incorporation of
the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your
notice states that 40 CFR Section 122.44(d)(4)(vii)B requires that NPDES permits be
consistent with the assumptions and requlrements of any available waste load
allocation. However; there is nothing in the regulations you cite that require
incorporation of waste allocations as numeric effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under state or federal law that

compels incorporation of a TMDL's waste load allocation to be enforced as a numeric
it in a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community’s storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have been implementing both the TMDL and
NPDES permit programs, without the Regional Board formally placing the TMDL into
our stormwater permit. We are very concerned about the reopening of our NPDES
permit to insert the TMDL and its numeric limitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities to achieve the desired environmental outcome.

& - Brand of the ).m] N

20es Duarte Rancho -




Mr. Ivar Ridgeway
July 23, 2009
Page 2 of 5

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly to understand and to
implement. Understanding the sources and impacts of stormwater pollutants is
scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these pollutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, not-to-be-exceeded, numeric limits.

[ eague of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Probhlems of Imposing Strict Numeric Limits on an Uncertain Qutcome

Many of the Watershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League's
Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compliance costs for the Los Angeles River Metals TMDL to be approximatety $1.4
billion. No cost estimates have yet been developed for compliance with the yet to be
developed Bacteria TMDL, but those figures are expected to be in the biliions as well.
As an example of these costs, the Watershed communities are currently investing over
$6 million in scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

As evidence of the variable nature of urban runoff and the limited understanding
of how to best reduce the discharge of pollutants from urban runoff, even more recently
developed devices necessary to capture trash are undergoing frequent review and
revision. The County of Los Angeles and several of the cities have invested significant
time and funds in the design and testing of “full capture” and "partial capture” devices,
since 2002. These devices continue to evolve in an ‘“iterative” process of invention,
evaluation, and reinvention. The Regional Board has been a partner in this monitoring
and the certification of trash catching devices.

In this context, applying strict numeric limits to the iterative process (invention

and reinvention) seeks to hold the cities responsibie for numeric certainty in an
inherently uncertain process. This action would expose the cities not only to Regional
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Board fines for non-compliance, but expose our communities to third-party litigation.
We do not understand the Board's need to place numeric limits into our NPDES permit,
especially when the science and technology are still being perfected and when other,
more appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Regulations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water quality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Sections 13241 and 13000). We strongly believe that the
current economic recession should give the Regional Board great pause in imposing
numeric limits in the municipal NPDES Permits, particularly when doing so goes beyond
what is required under federal law.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,

2003. This policy states that numeric limits shouid be placed into the NPDES Permits
only in “rare instances.”

‘EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not gasily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,

and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce pollutant loads to the maximum extent practicable




Mr. Ivar Ridgeway
July 23, 2009
Page 4 of 5

standard. We fail to understand the “rare instances” which the Regional Board is relying
on to propose implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL'’s numeric limits should not be placed into our
NPDES permit:

« "Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg 12)

* ‘"Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

* ‘It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this regard by placing trash
reduction BMPs into the current permit, including street sweeping and the placement of
trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA's policy does not require that TMDLs be implemented by placing numeric
imits into the municipal NPDES permits.  While this may be the prefersnce of individual
US EPA staff in Region IX, and may also be the goal of environmental organizations,
the Regional Board has great discretion in how it chooses to implement the TMDL
program in its jurisdiction. The Regional Board, the cities and the environmental
community need to eventually move beyond litigation and create a successful model of
implementation.

TMDLs can be developed and implemented through a variety of procedures,
including the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.
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The Trash TMDL could be generally incorporated into a Municipal NPDES
Permit by referencing the need to utilize MEP-compliant BMPs to strive 1o reach the
Waste Load Allocation. More specific implementation measures, however, can if
needed by developed through a Memorandum of Agreement (MOA) between the
Regional Board and the Cities involved that will more specifically address the particular
means of implementing the TMDL, ie., it will identify the particular MEP-compliant
BMPs that will be utilized, over a negotiated implementation schedule, to achieve
deemed compliance with the TMDL. The Trash TMDL MOA thus could include a
detailed implementation plan of action to be taken by our City to implement the Trash
TMDL and a timeline for completing them. In addition, the TMDL MOA could contain
financial and other consequences should the City fail to comply. The MOAs also could
include a provision to reimburse for administrative fees incurred by the Regional Board
to help defray the costs of any TMDL enforcement actions.

We stand ready to help develop and to participate in @ TMDL MOA with the
Regional Board. In this time of economic uncertainty and limited governmental
resources, the Board and the cities must think outside of the “NPDES permit box” and
find new ways of accomplishing our mutual goals of improving water quality.

Sincerely,

CD A fﬁr”‘\g

Darrell George
City Manager

£

cc: City Council
City Attorney
Mr. Richard Montevideo, Esq
Department Heads
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Mr. lvar Ridgeway

Storm Water Planning Unit Fax No. 213/576-6640
Los Angeles Regional Water Quality Control Board

320 W. 4th Street, Suite 200
Los Angeles, CA 90013

Subject: Comments In Re: Incorporation of the Trash TMDL
into the Current Los Angeles County MS4 Permit

Dear Mr. Ridgeway: B

The City of Gardena is pleased to submit comments to the Los Angeles Regional Wat{ar,Qu_alityciﬁontrol
Board (Regional Board) regarding its plan to incorporate the trash TMDLs for Ballona Creek and the Los
Angeles River into the current Los Angeles County municipal NPDES permit (MS4 permit). The City is
compelled to oppose this proposition because of the following reasons:

1. The reissuance of the current MS4 permit is long overdue by some 2-and-a-half years. Using the current
MS4 permit to admit TMDLs would only cause a further delay its adoption. As you know, the MS4 permit
was adopted in December of 2001 and was scheduled to expire 5 years from that date. The 5 year term
of the MS4 permit is specified under federal stormwater regulations. Our understanding is that the State
must also honor this requirement (we defer to the legal comments on this matter submitted to you from
the Coalition for Practical Regulation (CPR).

2. The Regional Board's desire to incorporate the trash TMDLs into the current MS4 permit suggests that it
will take even ionger for the new MS4 to be issued. The City is unclear as to why it is taking so long for
the Regional Board to adopt the new permit. It sees no reason why the Regional Board should not
commit to beginning discussions with affected cities on reissuing the MS4 permit immediately —
especially given that it had recently adopted the Ventura County MS4 permit; and that the Regional
Board had stated earlier that it would begin work on re-issuing the Los Angeles County MS4 permit after
adopting the Ventura MS4 permit. Our not so worse-case concern is that it may take 5 years to adopt
the long over due MS4 permit. Further, the Regional Board has not provided a reason as to why it
cannot start work now on adopting the new MS4 permit.

Indeed. it is in the interest of all affected parties to reissue the MS4 permit as soon as possible. The
new permit would enable permittees to implement low impact development (LID) strategies designed to
facilitate groundwater recharge; reduce runoff flow from new developments; treat runoff through
infiltration; and reduce the need for conventional storm drain/fflood control facilities. LID would also
facilitate compliance with total maximum daily load (TMDL) waste load allocations (WLA) for several
poliutants including bacteria, metals, and nutrients. These new requirements would also facilitate
compliance with some TMDLs.

The new permit would also correct several of the deficiencies associated with the current permit,
including but not limited to: (i) eliminating an incorrect definition of illicit connections that has resulted in
the under-reporting of such discharges; (ii) adding nurseries as a new commercial establishment that
has been determined to be a significant contributor of pollutants: (iii) adding NAICS, in addition to SIC,
as an industrial classification code system that would enable permittees to more easily determine
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facilities that are subject to industrial and commercial inspections; (iv) providing clearer expectatior=
regarding best management practices (BMPs) for various categories of construction sites; and
providing clearer expectations for preparing and completing annual reports. All of these new features,
which are likely to be incorporated into the next permit, would obviously facilitate compliance with
existing stormwater regulations and, thereby, improve stormwater quality.

3. There is no reason to incorporate the trash TMDL into the current MS4 Permit. The regional board
could, in the alternative, require municipal permittees to install catch basin debris exclusion controls in
industrial and commercial areas during the five year permit as it did in the recently adopted Ventura
MS4 permit.

4. Using the existing MS4 permit to admit TMDLs is inefficient and cost ineffective. Each time the MS4
permit is re-opened, the State is required to expend critically limited resources to amend the basin plan,
a process that includes scheduling one or more workshops and public hearings before adoption. And, if
the re-opener is challenged administratively and legally, the State would have to allocate additional staff
already stressed by furloughs and use funds to pay for legal services at a time when the State budget is
already in crisis.

5. A recent study commissioned by USEPA through the National Academy of Sciences on Urban
Stormwater Management in the United States has concluded that the stormwater program in general,
and TMDLs in particular, are in need of correction. One of the contributors to this study is Dr. Xavier
Swamikannu, currently the stormwater chief for the Regional Board. The study concluded that the TMDL
program should be replaced. It states: “...the technical demands of the TMDL program make for a
particularly bad fit with the technical impediments already present in monitoring and managing
stormwater.”’

Monitoring for stormwater is a challenge in itself. This is because “pollutant loadings in stormwater
effluent vary dramatically over time and stormwater is notoriously difficult to monitoring for poliutants
This makes it is almost impossible to understand to what extent a stormwater point source contributes 1
degrading a water body. Such a limitation complicates not only formulating a TMDL but also assuring
that the TMDL will meet the water quality standard for which it was contrived. The study offered, in the
alternative, a watershed-based permitting approach that focuses on volume reduction controls and
protecting the biological integrity of the nation’s waters.®

Although the City is not sufficiently convinced that the NRC study’s alternative is desirable it does
believe that the TMDL program at the State and national level is in need of replacement. To allow it to
stand would likely result in the expenditure of scarce funds to meet numeric limitations that may not
improve water quality standards and the uses for which they were established to protect.

In conclusion, the City asks the Regional Board to not include any TMDL in the current or future MS4
permit. Instead, it proposes the following: fast track adopting the new MS4 permits for Los Angeles County
and include a provision that calls for the installation of trash exclusion controls similar to what is in the
recently adopted Ventura MS4 permit.

Should you have any questions, please contact me.

Sincerely,

/ 4 ) ! 41
//( 2 F 7 AT A e A
v i

MITCHELL G. LANSDELL

TUrban Stormwater Management in the United States, City Manager
The National Research Council of the National Academies, 2008, p. 51.

%Ibid., page 52.
“Ibid., page 40.
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Mr. lvar Ridgeway
Stormwater Permitting Unit
Los Angeles RWQCB

320 W. 4" Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Inglewood is providing the following comments on the possible
incorporation of the Los Angeles River Trash TMDL into the Los Angeles County MS4
Permit. Our City is located within the Dominguez Channel and Ballona Creek
watersheds and we are providing comments based on the precedent that this action
would set for our TMDLs. The public notice for the NPDES permit reopener states that
40 CFR Section 122.44(d)(4)(vi)B requires that NPDES permits be consistent with the
assumptions and requirements of any available waste load allocation. However, there
is nothing in the regulations you cite that require incorporation of waste allocations as
effluent limits in any municipal NPDES permit. We know of no authority and no
requirement under state or federal law that compels incorporation of a TMDL's waste
load allocation info a municipal NPDES permit.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, the San Gabriel River and other water bodies, which are proving
difficult and costly to understand and to implement. Understanding the sources and
impacts of stormwater pollutants is scientifically challenging, since many sources are
diffuse in the urban environment. Controlling these poliutants is proving challenging,
since reasonably affordable solutions are not currently available io cities when they




attempt to meet numeric requirements imposed by the TMDLs, as strict, never-to-be-
exceeded, numeric limits.

League of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the region’s cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to inserting numeric limits into municipal stormwater
permits. These policies cite the variable nature of stormwater, as well as both the
difficulty and high costs involved in controlling runoff as mitigating factors. The League
urges water boards to design NPDES permits that rely on the use of best management
practices (BMPs) to the maximum extent practicable to reduce poliutants from urban
runoff. (See the League's Guiding Principles- 2008 and Final Report of the Water
Quality Regulatory Task Force — 2003.)

TMDL implementation is a daunting and costly task for local government. The
costs are estimated by the Regional Water Board the hundreds of millions and several
billion dollars for our Region. For example, the Board staff estimated that compliance
costs will range between $2.1 million and $2.8 million per square mile for the San
Gabriel River Metals TMDL, not including land acquisition. As an example of the costs,
the Los Angeles River Watershed communities are currently investing over $6 million in
scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

In this context, applying strict numeric limits to the iterative process (invention
and reinvention) attempts to hold the cities liable for numeric certainty in an inherently
uncertain process. This action would expose the cities not only to Regional Board fines
for non-compliance, but expose our communities to third-party litigation. We do not
understand the Board’s need to place numeric limits into the NPDES permit, especially
when the science and technology are still being perfected and when other, more
appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Requlations

The NPDES and TMDL programs originate in the Clean Water Act and US EPA
was given responsibility to implement the programs by Congress, with the ability to
delegate the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions reguire the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water guality conditions that could be reasonably



achieved and take into account economic considerations when making permit decisions
(California Water Code Section 13241). We strongly believe that the current economic
recession should give the Regional Board great pause in imposing numeric limits in the
municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,
2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

‘EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effiuent limits. The Regional Board should require
implementation of BMPs to reduce pollutant loads. We fail to understand the ‘rare
instances” which the Regional Board is relying on to propose implementation of the
Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL should not be placed into our NPDES permit:

e “Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)

» ‘“Federal regulations do not reguire numeric effiuent limitations for discharges of
stormwater.” (State Board Order WQ 2008-0012, pg 17)

e “ltis not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The reasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)



The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this by placing trash reduction
BMPs into the current permit, including street sweeping and the placement of trash
receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing. TMDLs can be developed
and implemented through a variety of procedures, including the third-party development
process established through memoranda of agreements (MOAs). Since the Regional
Board and EPA have already entered into a MOA with the City of Los Angeles for the
Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-Led TMDLs or CREST),
the precedent already exists.

TMDL MOAs could include appropriate Basin Plan Tables and a detailed plan of
actions to be taken by the cities. In addition, the TMDL MOA could contain financial and
other penalties should the City fail to comply. The MOAs could include 3 provision to
return an administrative fee directly to the Regional Board to help defray the costs of
any TMDL enforcement actions.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant improvements in the quality of our community’s
runoff, despite the economic recession and the difficulty our City is having in funding
basic municipal services. We are very concerned about the reopening of the municipal
NPDES permit to insert the TMDLs. We believe that the Board should use a more
coliaborative approach with the cities to achieve the desired environmental outcome.

Sincerely,
() ; g
o SN, (N iy 5 T

Glen W.C. Kau, P.E
Public Works Director/City Engineer

50k Barmeshwar Rai, Principal Engineer Water Resources
Ray Tahir, TECS Environmental
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July 28, 2009

Mr. lvar Ridgeway _
Stormwater Permitting Unit ‘
Los Angeles RWQCB ok
320 W. 4" Street, Suite 200

Los Angeles, CA 90013 : o

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of La Cafiada Flintridge is located in the Los Angeles River Watershed
and is in receipt of your notice of July 6, 2009 regarding the possible incorporation of
the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your
notice states that 40 CFR Section 122.44(d)(4)(vii)B requires that NPDES permits be
consistent with the assumptions and requirements of any available waste load
allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as effluent limits in any municipal NPDES permit. We
know of no authority and no requirement under state or federal law that compels
incorporation of a TMDL's waste load allocation into a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community’s storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have been impiementing both the TMDL and
NPDES permit programs, without the Regional Board formally placing the TMDL into
our stormwater permit. We are very concerned about the reopening of our NPDES
permit to insert the TMDL and its numeric limitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly to understand and to
implement. Understanding the sources and impacts of stormwater pollutants is
scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these pollutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, never-to-be-exceeded, numeric limits.
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Leaque of Cities Policies Oppose Numeric Limits in Municipal NPFDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Qutcome

Many of the Watershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League's
Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compliance costs for the Los Angeles River Metals TMDL to be approximately $1.4
billion. No cost estimates have yet been developed for compliance with the Bacteria
TMDL, but those figures are expected to be in the billions as well. As an example of the
costs, the Watershed communities are currently investing over $6 million in scientific
studies in an attempt to understand the science, moenitoring and implementation needed
to reduce both metals and bacteria in the Los Angeles River.

In an example of the variable nature of urban runoff, even the devices necessary
to capture trash undergo frequent review and revision. The County of Los Angeles and
several of the cities have invested significant time and funds in the design and testing of
“full capture” and “partial capture” devices, since 2002. These devices continue to
evolve in an “iterative” process of invention, evaluation, and reinvention. The Regional
Board has been a partner in this monitoring and the certification of trash caiching
devices.

In this context, applying strict numeric limits fo the iterative process (invention
and reinvention) attempts to hold the cities liable for numeric certainty in an inherently
uncertain process. This action would expose the cities not only to Regional Board fines
for non-compliance, but expose our communities to third-party litigation. We do not
understand the Board's need to place numeric limits into our NPDES permit, especially
when the science and technology are still being perfected and when other, more
appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility o Adopt Reasonable Regulations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.
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Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the reguirement
that Regional Boards consider water quality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Section 13241). We strongly believe that the current economic
recession should give the Regional Board great pause in imposing numeric limits in the
municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 2Z.
2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

‘EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce poliutant loads. We fail to understand the “rare
instances” which the Regional Board is relying on to propose implementation of the
Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL shouid not be placed into our NPDES permit:

« "Stormwater permits must achieve compliance with water guality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01 pg. 12)

» ‘Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

» "It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
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Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this by placing trash reduction
BMPs into the current permit, including street sweeping and the placement of trash
receptacles at all transit stops. '

Implementation of the TMDL by Memoranda of Aqreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA's policy does not require that TMDLs be implemented by placing them into
the municipal NPDES permits.  While this may be the preference of US EPA staff in
Region IX, and may also be the goal of environmental attorneys, the Regional Board
has great discretion in how it chooses to implement the TMDL program in its jurisdiction.
The Regional Water Board, the cities and the environmental community need to
eventually move beyond litigation and create a successful mode! of implementation.

TMDLs can be developed and implemented through a variety of procedures,
including the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.

A Trash TMDL MOA could include Basin Plan Tables 7-2-1, 7-2-2 and 7-2-3,
which set forth the provisions of the Los Angeles River Trash TMDL. It also could
include a detailed plan of actions to be taken by our City to implement the Trash TMDL
and a timeline for completing them. In addition, the TMDL MOA could contain financial
and other penalties should the City fail to comply. The MOAs could include a provision
to return an administrative fee directly to the Regional Board to help defray the costs of
any TMDL enforcement actions.

We stand ready to help develop and to participate in a TMDL MOA with the
Regional Board. This time of economic uncertainty and limited governmental resources
calls for the Board and the cities to think outside of the “NPDES permit box” and find
new ways of accomplishing our mutual goals of improving water quality.

Sincerely,

A

Mark R. Alexander”
City Manager

GANPDES\TrashTMDL\Ltr-Trash TMDL - NPDES Reopener (LAR Watershed)-07-28-0¢.doc
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Office of the City Manager
July 28, 2009
Mr. lvar Ridgeway VIA E-MAIL TO:
Stormwater Permitting Unit iridgeway@waterboards.ca.gov

Regional Water Quality Control Board — Los Angeles Region
320 W. 4" Street, Suite 200
Los Angeles, CA 90013

SUBJECT: REQUEST FOR INPUT REGARDING INCORPORATING THE PROVISIONS OF THE

LOS ANGELES RIVER TRASH TMDL INTO THE LOS ANGELES COUNTY MS4
PERMIT

Dear Mr. Ridgeway:

Thank you for this opportunity to provide input on incorporating the provisions of the Los Angeles River
Trash TMDL into the Los Angeles County MS4 permit. The City of Monrovia is located in the Los
Angeles River Watershed. We are also a member of the Los Angeles Stormwater Quality Partnership

(LASQP)" and by reference incorporates the comments made separately by LASQP on the subject
request.

In the spirit of establishing the constructive and collaborative relationship that Monrovia, LASQP, and
the LARWQCB are pursuing together, we are is using this opportunity to strongly recommend the
Regional Water Board incorporate conditions in the Los Angeles County MS4 permit, consistent with
the Los Angeles River Trash TMDL, in a different way than the approach used for the Santa Monica
Bay Beaches Bacteria Dry Weather TMDL.

As you are likely aware, that approach led to a petition challenging the permit, predicted an immediate
receiving water quality objective exceedances, subsequent enforcement actions, and a lawsuit — all of
which is yet to be reconciled. All of that can be avoided when incorporating the Los Angeles River
Trash TMDL waste load allocations into the Los Angeles County MS4 permit. To do so, the Regional
Water Board would design the permit provisions: 1) using USEPA’s official guidance” (enclosed) and 2)
recognizing and building on the very significant level of best management practice implementation
already conducted in response to the Los Angeles River Trash TMDL.

' The purpose of LASQP is 1o establish & new kind of continuing and sustained working relationship between the municipal stormwater

permitiees and the Regional Water Board — & relationship focused on improving stormwater guality through a constructive and collaborative
efiort

‘ Establishing Total Maximum Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm Water Sowrces and NPDES Permit Requirements
Based on Those WLAs, USEPA Memorandum from Robert H. Wayland Ill, Direclor — Office of Wetlands, Oceans and Watersheds and James
A. Hanlon, Director — Office of Wastewater Management to Water Division Directors Regions 1-10; November 22, 2002

South Ivy Avenue ¢ Monrovia, Calfforhia LIBIE-2888 ¢ (626) 932-5550 = FAX (63HE05735800F



City of Monrovia's Commenis re: LAR Trash TMDL Incorporation into the LA County MS4 Permit
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1) Use USEPA Guidance

USEPA's guidance® “clarifies existing USEPA regulatory requirements” and “addresses the
establishment of water quality-based effluent limits (WQBELs) and conditions in National Pollutant

Elimination Discharge Elimination System (NPDES) permits based on the WLAs for storm water
discharges in TMDLs", and includes the following statements:

“NPDES permit conditions must be consistent with the assumptions and requirements of available
WLAs. See 40 CFR §122.44(d)(1)(vii)(B).”

"WQBELs for NPDES-regulated storm water discharges that implement WLAs in TMDLs may be
expressed in the form of best management practices (BMPs) under specified circumstances. See
33 U.S.C. §1342(p)(3)(B)(iii); 40 C.F.R. §122.44(k)(2)&(3). If BMPs alone adequately implement the

IS

WLAs, then additional controls are not necessary.™

‘EPA expects that mast WQBELSs for NPDES-regulated municipal and small construction storm

water discharges will be in the form of BMPs, and that numeric limits will be used only in rare
instances.”

“Where a TMDL has been approved, NPDES permits must contain effluent limits and conditions
consistent with the requirements and assumptions of the wasteload allocations in the TMDL. See
40 CFR §122.44(d)(1)(vii)(B). Effluent limitations to control the discharge of pollutants generally are
expressed in numerical form. However, in light of 33 U.S.C. §1342(p)(3)(B)(ii)), EPA recommends
that for NPDES-regulated municipal and small construction storm water discharges effluent limits

should be expressed as best management practices (BMPs) or other similar requirements rather
than as numeric effluent limits."

USEPA's official guidance also strongly encourages stormwater permit writers to address the
regulation’s consistency requirement through use of an iterative BMP approach:

“The policy outlined in this memorandum affirms the appropriateness of an iterative, adaptive
management BMP approach, whereby permits include effluent limits (e.g., a combination of
structural and non-structural BMPs) that address storm water discharges, implement mechanisms
to evaluate the performance of such controls, and make adjustments (i.e., more stringent controls
or specific BMPs) as necessary to protect water quality. This approach is further supported by the
recent report from the National Research Council (NRC), Assessing the TMDL Approach to Water
Quality Management (National Academy Press, 2001)."°

* Ibid, page 1
* Ibid, page 2.
* Ibid, page 2.
" Ibid, page 2
" Ibid, page 4
® Inid, page 5




City of Monrovia's Comments re: LAR Trash TMDL Incorporation into the LA County MS4 Permit
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2) Build on significant investment and achievement of best management practices

In December 2001, the Regional Water Board set up a process in the Los Angeles County MS4 permit
for incorporating conditions consistent with the assumptions and requirements of the Trash TMDL
WLAs — a process based on the BMP approach strongly recommended by USEPA:

“The Permittees shall revise the SQMP, at the direction of the Regional Board Executive Officer, to
incorporate program implementation amendments so as to comply with regional, watershed spscific
requirements, and/or waste load allocations developed and approved pursuant to the process for the
designation and implementation of Total Maximum Daily Loads (TMDLs) for impaired water bodies.”
(Part 3. Storm Water Quality Management Program (SQMP) Implementation, C. Revision of the
Storm Water Quality Management Program.)

"Permittees subject to a trash TMDL (Los Angeles River and Ballona Creek WMAS) shall continue
tc implement the requirements listed below until frash TMDL implementation measures are
adopted. Thereafter, the subject Permitiees shall implement programs in conformance with the
TMDL implementation schedule, which shall include an effective combination of measures such as
street sweeping, catch basin cleaning, installation of treatment devices and trash receptacles, or
other BMPs.” (Part4. Special Provisions, F. Public Agency Activities Programs, 5. Storm Drain
Operation and Management, b.)

Since 2002, permitiees have invested significant time and funds in understanding trash sources,
assessing BMPs, and designing, instaliing, and testing trash capture devices. And these efforts are
working — resulting in significant reductions in trash loads. In reopening the Los Angeles County MS4
Permit to incorporate the Los Angeles River TMDL, the City of Monrovia strongly encourages the
Regional Water Beard to:
e renew its commitment to the best management practice approach, which is also recommended by
USEPA and is working,
s recognize and build on the very significant level of best management practice implemantation and
achievement conducted in response to the Los Angeles River Trash TMDL, and

e design the new permit provision using an approach of BMPs and adaptive implementation.

Thank you for the opportunity to provide input regarding incorporating the provisions of the Los Angeles
River Trash TMDL into the Los Angeles County MS4 permit. We look forward to continuing to work
with you on these issues. Feel free to contact me at (626) 932-6601 or sochoa@ci.monrovia.ca.us or
Heather Maloney, Senior Management Analyst (626) 932-5577 or hmaloney@ci.monrovia.ca.us with
questions. )

Smbere / / / ,
C—'M':/“ i D
w:’f’ﬁxf // /ﬁ-— -------- -
O’t/ /f/# fhic .
{__Seoft Ochoaf
City Manager

Enc.  Establishing Total Maximum Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm
Water Sources and NPDES Permit Requirements Based on Those WILAs, USEPA

olo% Los Angeles Stormwater Quality Partnership




ﬂ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

@L&’ér : WASHINGTON, D.C. 20460
NOV 2 2 202 OFFIGE OF
WATER
MEMORANDUM

SUBJECT:  Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations
(WLAs) for Storm Water Sources and NPDES Permit Requirements Based on

Those WLASs 4
g f’;;’
FROM: Robert H. deland 11, Dir&ctor ,,;«’f?’ p,/ o L I 0
éj./ E/" W4 Ly
Office of Wotlunds, Deean: il hii 7

’f“

James A. Hanlon, Director / WQ
Office of Wastewater .71 /
TO: Water Division Directors
Regions 1 - 10

This memorandum clarifies existing EPA regulatory requirements for, and provides
guidance on, establishing wasteload allocations (WLAs) for storm water discharges in total
maximum daily loads (TMDLs) approved or established by EPA. It also addresses the
establishment of water quality-based effluent limits (WQBELS) and conditions in National
Pollutant Discharge Elimination System (NPDES) permits based on the WLAs for storm water
discharges in TMDLs. The key points presented in this memorandum are as follows:

NPDES-regulated storm water discharges must be addressed by the wasteload
allocation component of a TMDL. See 40 C.F.R. § 130.2(h).

NPDES-regulated storm water discharges may not be addressed by the load
allocation (LA) component of a TMDL.  See 40 C.F.R. § 130.2 (g) & (h).

Storm water discharges from sources that are not currently subject to NPDES
regulation may be addressed by the load allocation component of a TMDL. See
40 CF.R. §130.2(g).

It may be reasonable to express allocations for NPDES-regulated storm water
discharges from multiple point sources as a single categorical wasteload allocation
when data and information are insufficient to assign each source or outfall
individual WLAs. See 40 C.F.R. § 130.2(i). In cases where wasteload allocations

Intermel Address (URL) » nttp:/lwww epa.gov
Hecycled/Hecyclable « Pnnted with Vegetable Ol Based Inks on Recycled Paper (Minimum 30% Poslconsumer)




are developed for categories of discharges, these categories should be defined as
narrowly as available information allows.

The WLAs and LAs are to be expressed in numeric form in the TMDL. See 40
C.F.R.§130.2(h) & (i). EPA expects TMDL authorities to make separate
allocations to NPDES- regulated storm water discharges (in the form of WLAS)
and unregulated storm water (in the form of LAs). EPA recognizes that these
allocations might be fairly rudimentary because of data limitations and variability
in the system.

NPDES permit conditions must be consistent with the assumptions and
requirements of available WLAs. See 40 C.F.R. § 122.44(d)(1)(vii)(B).

WOBELSs for NPDES-regulaied storm water discharges that implement WLAs in
TMDLs may be expressed in the form of best management practices (BMPs)
under specified circumstances. See 33 U.S.C. §1342(p)(3)(B)(iii); 40 C.F.R.
§122.44(k)(2)&(3). 1f BMPs alone adequately implement the WLAs, then
additional controls are not necessary.

EPA expects that most WQBELs for NPDES-regulated municipal and small
construction storm waler discharges will be in the form of BMPs, and that
numeric limits will be used only in rare instances.

When a non-numeric water quality-based effluent limit is imposed, the permit’s
administrative record, including the fact sheet when one is required, needs to
support that the BMPs are expected to be sufficient to implement the WLA in the
TMDL. See40 C.F.R. §§ 124.8,124.9 & 124.18.

The NPDES permit must also specify the monitoring necessary to determine
comphiance with effluent limitations. See 40 C.F.R. § 122.44(i). Where effluent
limits are specified as BMPs, the permit should also specify the monitoring
necessary to assess if the expected load reductions attributed to BMP
implementation are achieved (e.g., BMP performance data).

The permit should also provide a mechanism to make adjustments to the required
BMPs as necessary to ensure their adequate performance.

This memorandum is organized as follows:

@.

(D).

Regulatory basis for including NPDES-regulated storm water discharges in WLAS
in TMDLs;

Options for addressing storm water 1in. TMDLs; and

2

W



(II1).  Determining effluent limits in NPDES permits for storm water discharges
consistent with the WLA

(I). Regulatory Basis for Including NPDES-regulated Storm Water Discharges in Wl As
in TMDLs

As part of the 1987 amendments to the CWA, Congress added Section 402(p) to the Act
lo cover discharges composed entirely of storm water, Section 402(p)(2) of the Act requires
permit coverage for discharges associated with industrial activity and discharges from large and
medium municipal separate storm sewer systems (MS4), i.e., sysiems serving a population over
250,000 or systems serving a population between 100,000 and 250,000, respectively. These
discharges are referred to as Phase I MS4 discharges.

In addition, the Administrator was directed to study and issue regulations that designate
additional storm water discharges, other than those regulated under Phase 1, to be regulated in
order to protect water quality. EPA issued regulations on December 8, 1999 (64 FR 68722),
expanding the NPDES storm water program to include discharges from smaller MS4s (including
all systems within “urbanized areas” and other systems serving populations less than 100,000)
and storm water discharges from construction sites that disturb one to five acres, with
opportunities for area-specific exclusions. This program expansion is referred to as Phase I1.

Section 402(p) also specifies the levels of control to be incorporated into NPDES storm
water permits depending on the source (industrial versus municipal storm water). Permits for
storm water discharges associated with industrial activity are to require compliance with all
applicable provisions of Sections 301 and 402 of the CWA, i.e., all technology-based and water
quality-based requirements. See 33 U.S.C. §1342(p)(3)(A). Permits for discharges from MS4s,
however, “shall require controls to reduce the discharge of pollutants to the maximum extent
practicable ... and such other provisions as the Administrator or the State determines appropriate
for the control of such pollutants.” See 33 U.S.C. §1342(p)(3)(B)(iii).

Storm water discharges that are regulated under Phase I or Phase 11 of the NPDES storm
water program are point sources that must be included in the WLA portion of a TMDL. See 40
C.F.R § 130.2(h). Storm water discharges that are not currently subject to Phase I or Phase II of
the NPDES storm water program are not required to obtain NPDES permits. 33 U.S.C.
§1342(p)(1) & (p)6). Therefore, for regulatory purposes, they are analogous to nonpoint sources
and may be included in the LA portion of a TMDL. See 40 C.F.R. § 130.2(g).

(I).  Options for Addressing Storm Water in TMDLs

Decisions about allocations of pollutant loads within a TMDL are driven by the quantity
and quality of existing and readily available water quality data. The amount of storm water data
available for a TMDL varies from Jocation to location. Nevertheless, EPA expects TMDL
authorities will make separate aggregate allocations to NPDES-regulated storm water discharges




(in the form of WLASs) and unregulated storm water (in the Torm of LAs). 1t may be reasonable
to quantify the allocations through estimates or extrapolations, based either on knowledge of land
use patterns and associated literature values for pollutant loadings or on actual, albeit limited,
loading information. EPA recognizes that these allocations might be fairly rudimentary because
of data limilations.

EPA also recognizes that the available data and information usually are not detailed
enough to determine waste load allocations for NPDES-regulated storm water discharges on an
outfall-specific basis. In this situation, EPA recommends expressing the wasteload allocation in
the TMDL as either a single number for all NPDES-regulated storm water discharges, or when
information allows, as different WLAs for different identifiable categories, e.g., municipal storm
waler as distinguished from storm walter discharges from construction sites or municipal storm
waler discharges from City A as distinguished from City B. These categories should be defined
as narrowly as available information allows (e.g., for municipalities, separate WLAs for each
municipality and for industrial sources, separate WLAs for different types of industrial storm
walter sources or dischargers).

(III). Determining Kffluent Limits in NPDES Permits for Storm Water Discharges
Consistent with the WL A

Where a TMDL has been approved, NPDES permits must contain effluent limits and
conditions consistent with the requirements and assumptions of the wasteload allocations in the
TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Effluent limitations to control the discharge of
pollutants generally are expressed in numerical form. However, in light of 33 U.S.C.
§1342(p)(3)(B)(iii), EPA recommends that for NPDES-regulated municipal and small
construction storm water discharges effluent limits should be expressed as best management
practices (BMPs) or other similar requirements, rather than as numeric effluent limits. See
Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits, 61 FR 43761 (Aug. 26, 1996). The Interim Permitting Approach Policy recognizes the
need for an iterative approach to control pollutants in storm water discharges. Specifically, the
policy anticipates that a suite of BMPs will be used in the initial rounds of permits and that these
BMPs will be tailored in subsequent rounds.

EPA’s policy recognizes that because storm water discharges are due to storm events that
are highly variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small construction
storm water discharges. The variability in the system and minimal data generally available make
it difficult 1o determine with precision or certainty actual and projected loadings for individual
dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.




Under certain circumstances, BMPs are an appropriate form of effluent limits to control
pollutants in storm water. See 40 CFR § 122.44(k)(2) & (3). If it is determined that a BMP
approach (including an iterative BMP approach) is appropriate to meet the storm water
component of the TMDL, EPA recommends that the TMDL reflect this.

EPA expects that the NPDES permitting authority will review the information provided
by the TMDL, see 40 C.F.R. § 122.44(d)(1)(vii)(B), and determine whether the effluent limit is
appropriately expressed using a BMP approach (including an iterative BMP approach) or a
numeric limit. Where BMPs are used, EPA recommends that the permit provide a mechanism to
require use of expanded or better-tailored BMPs when monitoring demonstrates they are
necessary to implement the WLA and protect water quality.

Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the
BMF selection and assumptions needs to be included in the permit’s administrative record,
including the fact sheet when one is required. 40 C.F.R.§§ 124.8, 124.9 & 124.18. For general
permits, this may be included in the storm water pollution prevention plan required by the permit.
See 40 CF.R. § 122.28. Permitting authorities may require the permittee 1o provide supporting
information, such as how the permittee designed its management plan to address the WLA(s).
See 40 C.F.R. § 122,28, The NPDES permit must require the monitoring necessary 1o assure
compliance with permit limitations, although the permitting authority has the discretion under-
EPA’s regulations to decide the frequency of such monitoring. See 40 CFR § 122.44(i). EPA
recommends that such permits require collecting data on the actual performance of the BMPs.
These additional data may provide a basis for revised management measures. The monitoring
data are likely to have other uses as well. For example, the monitoring data might indicate if it is
necessary to adjust the BMPs. Any monitoring for storm water required as part of the permit
should be consistent with the state’s overall assessment and monitoring strategy.

The policy outlined in this memorandum affirms the appropriateness of an iterative,
adaptive management BMP approach, whereby permits include effluent limits (e.p.. a
combination of structural and non-structural BMPs) that address storm water discharges,
implement mechanisms to evaluate the performance of such controls, and make adjustments (i.e.,
more stringent controls or specific BMPs) as necessary to protect water quality. This approach is
further supported by the recent report from the National Research Council (NRC), Assessing the
I'MDL Approach to Water Quality Management (National Academy Press, 2001). The NRC
report recommends an approach that includes “adaptive implementation,” i.e., “a cyclical process
in which TMDL plans are periodically assessed for their achievement of water quality standards”
... and adjustments made as necessary. NRC Report at ES-5.

This memorandum discusses existing requirements of the Clean Water Act (CWA) and
codified in the TMDL and NPDES implementing regulations. Those CWA provisions and
regulations contain legally binding requirements. This document describes these requirements; it
does not substitute for those provisions or regulations. The recommendations in this
memorandum are not binding; indeed, there may be other approaches that would be appropriate




in particular situations. When EPA makes a TMDL or permitting decision, it will make each
decision on a case-by-case basis and will be guided by the applicable requirements of the CWA
and implementing regulations, taking into account comments and information presented at that
time by interested persons regarding the appropriateness of applying these recommendations to
the particular situation. EPA may change this guidance in the future.

If you have any questions please feel free to contact us or Linda Boornazian, Director of
the Water Permits Division or Charles Sutfin, Director of the Assessment and Watershed
Protection Division.

GE:
Water Quality Branch Chiefs
Regions 1 - 10

Permit Branch Chiefs
Regions 1 - 10
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6615 Passons Boulevard - Pico Rivera, California 90660

P.O. Box 1016 - Fax (562) 801-4765
Assistant City Manager (562) 801-4386

TELECOFPIER TRANSMISSION

Date: July 28, 2009 Number of Pages, Including this page: 6

Ta: Mr. Ivar Ridgeway

FAX: (213) 576-6640 Our Fax Number is: (562) 801-4765

From: Charles P. Fuentes Re: Trash TMDL into the MS4

City Manager

IF YOU HAVE PROBLEMS, PLEASE CALL (562} 801-438¢ AND ASK FOR SANDRA.

THANE YOU!
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CE’[y of Pico Rivera City Council
OFFICE OF THE CITY MANAGER Gracie Galj:gzg;

6615 Passons Boulevard - Pico Rivera, California 90660 Bob J. Archuleta
(562) 801-4368 Mayor fro Tem
Web. www. picorivera.org - e-mail: mmoreno(@pico-rivera.ory

David W. Armenta
Councilmember

Charles P.Fuentes July 28, 2009
City Manager Ronald M. Beilke
Councilmember
Gregory Salcido
. Counclimember
Mr. lvar Ridgeway

Stormwater Permitting Unit
Los Angeles RWQCB

320 W, 4" Street, Suite 200
Los Angeles, CA 80013

Re: Incorporating the Trash TMDL into the M54 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Signal Hill is located in the Los Angeles River Watershed and is in
receipt of your notice of July 6, 2009 regarding the possible incorporation of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your notice
states that 40 CFR Section 122.44(d)(4)(vi)B requires that NPDES permits be
consistent with the assumptions and reguirements of any available waste load
allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as numeric effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under state or federal law that
compels incorporation of a TMDBL's waste load allocation to be enforced as 2 numeric
limit in @ municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community's storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have been implementing both the TMDL and
NPDES permit programs, without the Regional Board formally placing the TMDL into
our stormwater permit. We are very concerned about the reopening of our NPDES
permit to insert the TMDL and its numeric limitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly o understand and to
implement. Understanding the sources and impacts of stormwater poliutants is
scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these pollutants is proving challenging, since reasonably affordable solutions
are not currentty available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, not-to-be-exceeded, numeric limits.
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League of Cities Policies Oppase Numeric Limits in Municipal NPDES Permits — The
Frobterns of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the Watershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League’s
Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compliance costs for the Los Angeles River Metals TMDL 1o be approximately $1.4
billion. No cost estimates have yet been developed for compliance with the yet fo be
developed Bacteria TMDL, but those figures are expected to be in the billions as well
As an example of these costs, the Watershed communities are currently investing over
$6 million in scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

As evidence of the variable nature of urban runoff and the limited understanding
of how to best reduce the discharge of pollutants from urban runoff, even more recently
developed devices necessary to capture trash are undergoing frequent review and
revision. The County of Los Angeles and several of the cities have invesied significant
time and funds in the design and testing of “full capture” and “partial capture” devices,
since 2002. These devices continue ioc evolve in an “iterative’ procass of invention,
evaluation, and reinvention. The Regional Board has been a partner in this monitoring
and the certification of trash caiching devices.

In this context, applying strict numeric limits 1o the iterative process (invention
and reinvention) seeks to hold the cities responsible for numeric certainty in an
inherently uncertain process. This action would expose the cities not only o Regional
Board fines for non-compliance, but expose our communities to thurd-party litigation.
We do not understand the Board's need to place numeric limits into our NPDES permit,
especially when the science and technology are still being perfected and when other,
more appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonabie Regulations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual stales. California took over the responsibility for
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managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state [aw provisions require the imposition of numeric
imits on municipal urban runoff, Specific state law provisions include the requirement
that Regional Boards consider water guality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(Califorma Water Code Sections 13241 and 13000). We strongly believe that the
current economic recession should give the Regional Board great pause in impasing
numeric limits in the municipal NPDES Permits, particularly when doing so goes beyond
what is required under federal law.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,
2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

"'EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly varable in frequency and duration and are nof easily
characlerized, only in rare instances will it be feasible or appropnate fo establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits wili be used only in rare instances.” (EFPA Guidance Memo, Page
4)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should reguire
implementation of BMPs to reduce pollutant loads to the maximum extent practicable
standard. We fail to understand the “rare instances” which the Regional Board is relying
on o propose implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL's numeric limits should not be placed into our
NPDES permit:

» “Stormwater permits must achieve compliance with water quality standards but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)
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« ‘"Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

* It is not feasible at this time to sel enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this regard by placing trash
reduction BMPs into the current permit, including street sweeping and the placement of
trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA's policy does not require that TMDLs be implemented by placing numeric
limits into the municipal NPDES permits.  While this may be the preference of indivual
US EPA staff in Region IX, and may also be the goal of environmental organizations,
the Regional Board has great discretion in how it chooses to implement the TMDL
program in its jurisdiction. The Regicnal Board, the cities and the environmental
community need to eventually move beyond litigation and create a successful model of
implementation.

TMDLs can be developed and implemented through a variety of procedures,
including the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent aiready exists.

The Trash TMDL could be generally incorporated into a Municipal NPDES
Permit by reierencing the need to utilize MEP-compliant BMPs to strive to reach the
Waste Load Allocation. More specific implementation measures, however, can if
needed by developed through 2 Memorandum of Agreement (MCA) between the
Regional Board and the Cities involved that will more specifically address the particular
means of implementing the TMDL, i.e, it will identify the particular MEP-compliant
BMPs that will be utilized, over a negotiated implementation schedule, to achieve
deemed compliance with the TMDL. The Trash TMDL MOA thus could include a
detailed implementation plan of action to be taken by our City to implement the Trash
TWDL and a timeline for completing them. In addition, the TMDL MOA could contain
financial and other consequences should the City fail o comply. The MOAs also could
include a provision to reimburse for adrinistrative fees incurred by the Regional Board
to help defray the costs of any TMDL enforcement actions.
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We stand ready to help develop and to participate in a TMDL MOA with the
Regional Board. In this time of economic uncertainty and limited governmental
resources, the Board and the cities must think oulside of the “NPDES permit box” and
find new ways of accomplishing our mutual goals of improving water quality.

Sincerely,

Cantefle By

Charles P. Fuentes
City Manager

cc: Gity Council

City Attorney
Department Heads
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July 23, 2009

Mr. Ivar Ridgeway

Stormwater Permitting Unit

Los Angeles RWQCB B
320 W. 4™ Street, Suite 200

Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Signal Hill is located in the Los Angeles River Watershed and is in
receipt of your notice of July 6, 2009 regarding the possible incorporation of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your notice
states that 40 CFR Section 122.44(d)(4)(vi)B requires that NPDES permits be
consistent with the assumptions and requirements of any available waste load
allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as numeric effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under state or federal law that

compels incorporation of a TMDL's waste load allocation to be enforced as a numeric
limit in a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community's storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have been implementing both the TMDL and
NPDES permit programs, without the Regional Board formally placing the TMDL into
our stormwater permit. We are very concerned about the reopening of our NPDES
permit to insert the TMDL and its numeric limitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities 1o achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region’s water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly to understand and to
implement. Understanding the sources and impacts of stormwater pollutants is
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scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these pollutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, never-to-be-exceeded, numeric limits.

Leaque of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the Watershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League’s
Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compliance costs for the Los Angeles River Metals TMDL to be approximately $1.4
billion. No cost estimates have yet been developed for compliance with the Bacteria
TMDL, but those figures are expected to be in the billions as well. As an example of the
costs, the Watershed communities are currently investing over $6 million in scientific
studies in an atiempt to understand the science, monitoring and implementation needed
to reduce both metals and bacteria in the Los Angeles River.

In an example of the variable nature of urban runoff, even the devices necessary
to capture trash undergo frequent review and revision. The County of Los Angeles and
several of the cities have invested significant time and funds in the design and testing of
“full capture” and “partial capture” devices, since 2002. These devices continue to
evolve in an “iterative” process of invention, evaluation, and reinvention. The Regional
Board has been a partner in this monitoring and the certification of trash catching
devices.

In this context, applying strict numeric limits to the iterative process (invention
and reinvention) attempts to hold the cities liable for numeric certainty in an inherently
uncertain process. This action wouid expose the cities not only to Regional Board fines
for non-compliance, but expose our communities to third-party litigation. We do not
understand the Board's need to place numeric limits into our NPDES permit, especially
when the science and technology are still being perfected and when other, more
appropriate, implementation mechanisms exist that the Board could utilize.
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The Regional Board Has Responsibility to Adopt Reasonable Requlations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water quality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Section 13241). We strongly believe that the current economic
recession should give the Regional Board great pause in imposing numeric limits in the
municipal NPDES Permits.

EFA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,
2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

"EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,
and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce pollutant loads. We fail to understand the “rare
instances” which the Regional Board is relying on to propose implementation of the
Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
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imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL should not be placed into our NPDES permit:

e “Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)

» ‘“Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

« ‘It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this by placing trash reduction
BMPs into the current permit, including street sweeping and the placement of trash
receptacles at all transit stops. '

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA’s policy does not require that TMDLs be implemented by placing them into
the municipal NPDES permits. While this may be the preference of US EPA staff in
Region X, and may also be the goal of environmental attorneys, the Regional Board
has great discretion in how it chooses to implement the TMDL program in its jurisdiction.
The Regional Water Board, the cities and the environmental community need to
eventually move beyond litigation and create a successful model of implementation.

TMDLs can be developed and implemented through a variety of procedures,
including the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.

A Trash TMDL MOA could include Basin Plan Tables 7-2-1, 7-2-2 and 7-2-3,
which set forth the provisions of the Los Angeles River Trash TMDL. It also could
include a detailed plan of actions to be taken by our City to implement the Trash TMDL
and a timeline for completing them. In addition, the TMDL MOA could contain financial
and other penalties should the City fail to comply. The MOAs could include a provision
to return an administrative fee directly to the Regional Board to help defray the costs of
any TMDL enforcement actions.
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We stand ready to help develop and to participate in 2 TMDL MOA with the
Regional Board. This time of economic uncertainty and limited governmental resources
calls for the Board and the cities to think outside of the "NPDES permit box” and find
new ways of accomplishing our mutual goals of improving water quality.

Sincere}r{” )

JEFF ALLRED
CITY OF ROSEWEAD

C: Chris Marcarello
Lou LeBlanc
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July 27, 2009

Mr. Ivar Rudgeway : :
Storm Water Planning Unit o =y
Los Angeles Regional Water Quality Control Board : -
320 W. 4th Street, Suite 200
Los Angeles, CA 90013 o

Subject: Comments In Re: Incorporation of the Trash TMDL into the Current Los
Angeles County MS4 Permit

Dear Mr. Ridgeway:

The City of San Gabriel is pleased to submit comments to the Los Angeles Regional Water
Quality Control Board (Regional Board) regarding its plan to incorporate the trash TMDLs
for Ballona Creek and the Los Angeles River into the current Los Angeles County municipal

NPDES permit (M54 permit). The City is compelled to oppose this proposition because of
the following reasons:

1. The reissuance of the current MS4 permit is long overdue by some 2-and-a-half years.
Using the current M54 permit to admit TMDLs would only cause a further delay its
adoption. As you know, the MS4 permit was adopted in December of 2001 and was
scheduled to expire 5 years from that date. The 5 year term of the MS4 permit 1s
specified under federal stormwater regulations. Our understanding is that the State must
also honor this requirement (we defer to the legal comments on this matter submitted to
you from the Coalition for Practical Regulation (CPR).

2. The Regional Board’s desire to incorporate the trash TMDLs into the current MS4
permit suggests that it will take even longer for the new MS$4 to be issued. The City 1s
unclear as to why it is taking so long for the Regional Board to adopt the new permit. It
sees no reason why the Regional Board should not commit to beginning discussions with
affected cities on reissuing the MS4 permit immediately — especially given that it had
recently adopted the Ventura County MS4 permit; and that the Regional Board had
stated earlier that it would begin work on re-issuing the Los Angeles County MS4 permit
after adopting the Ventura MS84 permit. Our not so worse-case concern is that it may
take 5 years to adopt the long over due MS4 permit. Further, the Regional Board has

f:\communn.j' d(:\'eloprnenf'\enginccrlx1g\eng1nt:ermg'-.npdes—susmp'\tmdl 1ssuesytmdl-trash ndgewsycomnts 072709.doc

i i ] _\ = | 14 g e OVTTT
n anrnel Callrorma 9

City Hall: 425 South Mission Drive. dan Gabriel




not provided a reason as to why it cannot start work now on adopting the new MS4
permit.

In deed it is i the interest of all affected parties to reissue the MS4 permit as soon as
possible.  The new  permit would enable permittees to implement low impact
development (LID) strategies designed to facilitate groundwater recharge; reduce runoff
flow from new developments; treat runoff through infiltration; and reduce the need for
conventional storm drain/flood control facilities. 1ID would also facilitate compliance
with total maximum daily load (TMDL) waste load allocations (WLA) for several
pollutants including bacteria, metals, and nutrients. These new requirements would also
facilitate compliance with some TMDLs.

The new permit would also correct several of the deficiencies associated with the current
permit, including but not limited to: (i) eliminating an incorrect definition of illicit
connections that has resulted i the under-reporting of such discharges; (i) adding
nurseries as a new commercial establishment that has been determined to be a significant
contributor of pollutants; (iif) adding NAICS, in addition to SIC, as an industrial
classification code system that would enable permittees to more easily determine facilities
that are subject to-industrial and commercial inspections; (iv) providing clearer
expectations regarding best management practices (BMPs) for various categories of
construction sites; and (v) providing clearer expectations for preparing and completing
annual reports. All of these new features, which are likely to be incorporated into the
next permit, would obviously facilitate compliance with existing stormwater regulations
and, thereby, improve stormwater quality.

3. There 15 no reason to incorporate the trash TMDL into the current MS4 Permit. The
regional board could, in the alternative, require municipal permittees to install catch
basin debris exclusion controls in industrial and commercial areas during the five year
permit as it did in the recently adopted Ventura MS4 permit.

4. Using the existing MS4 permit to admit TMDLs is inefficient and cost ineffective. Each
time the MS4 permit is re-opened, the State is required to expend critically limited
resources to amend the basin plan, a process that includes scheduling one or more
workshops and public hearings before adoption. And, if the re-opener is challenged
administratively and legally, the State would have to allocate additional staff already
stressed by furloughs and use funds to pay for legal services at a time when the State
budget is already in crisis.

5. A recent study commissioned by USEPA through the National Academy of Sciences on
Urban Stormwater Management in the United States has concluded that the stormwater
program in general, and TMDLs in particular, are in need of correction. One of the
contributors to this study is Dr. Xavier Swamikannu, currently the stormwater chief for
the Regional Board. The study concluded that the TMDL program should be replaced.
It states: “... the technical demands of the TMDL program make for a particularly bad
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fit with the rechnical impediments already present in monitoring and managing,
stormwater.””

Monitoring for stormwater 1s a challenge in itself. This is because “pollutant loadings in
stormwater effluent vary dramatically over time and stormwater is notonously difficult to
monitoring for pollutants.”™ This makes it is almost tmpossible to understand to what
extent a stormwater point source contributes to degrading a water body. Such a
limitation complicates not only formulating a TMDL but also assuring that the TMDL
will meet the water quality standard for which it was contrived. The study offered, in the
alternative, a watershed-based permitting approach that focuses on volume reduction
controls and protecting the biological integrity of the nation’s waters.”

Although the City is not sufficiently convinced that the NRC study’s alternative is
desirable it does believe that the TMDL program at the State and national level is in need
of replacement. To allow it to stand would likely result in the expenditure of scarce
funds to meet numeric limitations that may not improve water quality standards and the
uses for which they were established to protect.

In conclusion, the City asks the Regional Board to not include any TMDL in the current or
future MS4 permit. Instead, it proposes the following: fast track adopting the new MS4
permits for Los Angeles County and include a provision that calls for the installation of trash
exclusion controls similar to what is in the recently adopted Ventura MS4 permit.

Should you have any questions, please contact me at 626-308-2806 x4631.

Sincerely,

W=7

Bruce D. Mattern, PE
City Engineer

e

City Manager

Deputy City Manager
City Council
Engineering-File

"Urban Stormwater Management in the United States, The National Research Council of the National
Academies, 2008, page 51.

*Ibid., page 52.

*Ibid., page 40.
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CITY OF SIGNAL HILL

2175 Cherry Avenue = Signal Hill, Califormnic 90755-3799

July 23, 2009

Mr. lvar Ridgeway -
Stormwater Permitting Unit
Los Angeles RWQCB
320 W. 4" Street, Suite 200 =
Los Angeles, CA 90013

Re: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Signal Hill is located in the Los Angeles River Watershed and is in
receipt of your notice of July 6, 2009 regarding the possible incorporation of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 Permit.  Your notice
states that 40 CFR Section 122.44(d)(4)(vi)B requires that NPDES permits be
consistent with the assumptions and requirements of any available waste lcad
allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as numeric effluent limits in any municipal NPDES
permit. We know of no authority and no requirement under state or federal law that
compels incorporation of a TMDL's waste load aliocation to be enforced as a numeric
limit in a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant reductions in the trash from our community’s storm
drain system, despite the economic recession and the difficulty our City is having in
funding basic municipal services. We have been implementing both the TMDL and
NPDES permit programs, without the Regional Board farmally placing the TMDL into
our stormwater permit. We are very concerned about the recpening of our NPDES
permit to insert the TMDL and its numeric limitations and the precedent that this will
create. We believe that the Board should use a more collaborative approach with the
cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several
years for the Region's water bodies. These include Metals and Bacteria TMDLs for the
Los Angeles River, which are proving difficult and costly to understand and to
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implement. Understanding the sources and impacts of stormwater pollutants is
scientifically challenging, since many sources are diffuse in the urban environment.
Controlling these pollutants is proving challenging, since reasonably affordable solutions
are not currently available to cities when they attempt to meet numeric requirements
imposed by the TMDLs, as strict, not-to-be-exceeded, numeric limits.

Leagque of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The
Problems of Impesing Strict Numeric Limits on an Uncertain Outcome

Many of the Waiershed cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-
established policies opposed to adding numeric limits to municipal stormwater permits.
These policies cite the variable nature of stormwater, as well as both the difficulty and
high costs involved in controlling runoff. The League urges water boards to design
NPDES permits that rely on the use of best management practices (BMPs) to the
maximum extent practicable to reduce pollutants from urban runoff. (See the League's
Guiding Frinciples- 2008 and Final Report of the Water Quality Regulatory Task Force —
2003.)

TMDL implementation is a daunting and costly task for local government. The
Regional Water Board has estimated the cost for local government compliance with the
Trash TMDL will be hundreds of millions of dollars. The Regional Board has estimated
the compiiance costs for the Los Angeles River Metals TMDL to be approximately $1.4
bilion.  No cost estimates have yet been developed for compliance with the yet to be
developed Bacteria TMDL, but those figures are expected to be in the billions as well.
As an example of these costs, the Watershed communities are currently investing over
$6 million in scientific studies in an attempt to understand the science, monitoring and
implementation needed to reduce both metals and bacteria in the Los Angeles River.

As evidence of the variable nature of urban runoff and the limited understanding
of how to best reduce the discharge of pollutants from urban runoff, even more recently
developed devices necessary to capture trash are undergoing frequent review and
revision. The County of Los Angeles and several of the cities have invested significant
time and funds in the design and testing of “full capture” and “partial capture” devices,
since 2002. These devices continue to evolve in an ‘“iterative” process of invention,
evaluation, and reinvention. The Regional Board has been a partner in this monitoring
and the certification of trash catching devices.

In this context, applying strict numeric limits to the iterative process (invention
and reinvention) seeks to hold the cities responsible for numeric certainty in an
inherently uncertain process. This action would expose the cities not only to Regional
Board fines for non-compliance, but expose our communities to third-party litigation.
We do not understand the Board's need to place numeric limits into our NPDES permit,
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especially when the science and technology are still being perfected and when other,
more appropriate, implementation mechanisms exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Regulations

The NPDES and TMDL programs stems from the Clean Water Act and EPA was
given responsibility to implement the programs by Congress, with the ability to delegate
the programs to the individual states. California took over the responsibility for
managing the NPDES Permit program from EPA over two decades ago. Both EPA
policies and state law governing the permits give the Regional Board considerable
discretion in how they implement municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric
limits on municipal urban runoff. Specific state law provisions include the requirement
that Regional Boards consider water quality conditions that could be reasonably
achieved and take into account economic considerations when making permit decisions
(California Water Code Sections 13241 and 13000). We strongly believe that the
current economic recession should give the Regional Board great pause in imposing
numeric limits in the municipal NPDES Permits, particularly when doing so goes beyond
what is required under federal law.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load
allocations for stormwater sources and NPDES Permit requirements on November 22,

2003. This policy states that numeric limits should be placed into the NPDES Permits
only in “rare instances.”

"EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm waler discharges... Therefore
EPA believes that in these situations, permit limits typically can be expressed as BMPs,

and that numeric limits will be used only in rare instances.” (EPA Guidance Memo, Page
4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should require
implementation of BMPs to reduce pollutant loads 1o the maximum extent practicable
standard. We fail to understand the “rare instances” which the Regional Board is relying
on to propose implementation of the Trash TMDL through our NPDES permit.
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The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility of
imposing numeric limits in municipal NPDES permits. We cite the following statements
In support of our position, that the TMDL's numeric limits should not be placed into our
NPDES permit:

e “Stormwater permits must achieve compliance with water quality standards, but
they may do so by requiring implementation of BMPs in lieu of numeric water
quality based effluent limits.” (State Board Order WQ 98-01, pg. 12)

» ‘“Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

* ‘It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel
Recommendations to the State Board — The Feasibility of Numeric Effluent Limits
Applicable to Discharges of Stormwater, June 19, 2008, pg. 8)

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this regard by placing trash
reduction BMPs into the current permit, including street sweeping and the placement of
trash receptacies at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing; however, as explained
above, EPA’s policy does not require that TMDLs be implemented by placing numeric
limits into the municipal NPDES permits.  While this may be the preference of indivual
US EPA staff in Region IX, and may also be the goal of environmental organizations,
the Regional Board has great discretion in how it chooses to implement the TMDL
program in its jurisdiction. The Regional Board, the cities and the environmental
community need to eventually move beyond litigation and create a successful mode| of
implementation.

TMDLs can be developed and implemented through a variety of procedures,
including the third-party development process established through memoranda of
agreements (MOAs). Since the Regional Board and EPA have already entered into a
MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through
Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.

The Trash TMDL could be generally incorporated into a Municipal NPDES
Permit by referencing the need to utilize MEP-compliant BMPs to strive to reach the
Waste Load Allocation. More specific implementation measures, however, can if
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needed by developed through a Memorandum of Agreement (MOA) between the
Regional Board and the Cities involved that will more specifically address the particular
means of implementing the TMDL, i.e.. it will identify the particular MEP-compliant
BMPs that will be utilized, over a negotiated implementation schedule, to achieve
deemed compliance with the TMDL. The Trash TMDL MOA thus could include a
detailed implementation plan of action to be taken by our City to implement the Trash
TMDL and a timeline for completing them. In addition, the TMDL MOA could contain
financial and other consequences should the City fail to comply. The MOAs also could
include a provision to reimburse for administrative fees incurred by the Regional Board
to help defray the costs of any TMDL enforcement actions.

We stand ready to help develop and to participate in a TMDL MOA with the
Regional Board. In this time of economic uncertainty and limited governmental
resources, the Board and the cities must think outside of the “NPDES permit box” and
find new ways of accomplishing our mutual goals of improving water quality.

Sincerely,
TS
Kenneth C. ST

City Manager

cc: City Council
City Attorney
Mr. Richard Montevideo, Esq
Department Heads
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pa

Regional Board Workshop
Incorporation of the Los Angeles River Trash TMDL into the Municipal NPDES
Permit

2y

Ken Farfsing, City Manager
July 29, 2009

The City of Signal Hill and other communities are rightfully concerned about the
reopening of the Municipal NPDES Permit to include the Trash TMDL as a numeric
limit. Of a separate and equal concern is the fact that the Regional Board has failed to
move forward in a timely manner to process our completed ROWD application, on file
since 2006. The City's ROWD outlines a reasonable alternative to implementing the
TMDLs. Your proposed action to incorporate the numeric limits found in the Trash
TMDL into the NPDES Permit raises the concern of our community for the yet to be
adopted, multiple TMDLs, such as the Los Angeles River Metals TMDL, the Los
Angeles River Bacteria TMDL and the Los Cerritos Channel TMDL and the very real
budget impacts on our small community in attempting to meet multiple numeric waste
ioad allocations.

We believe that Federal and State agencies understand the difficulty of
characterizing and controlling storm water and urban runoff, as it moves from
community to community. Federal law and Siate policy do not require or even
recommend compliance with TMDLs through the use of numeric limits, (i.e. strict
compliance with the waste load allocations in a TMDL). Instead, both State and Federal
policy provides for compliance with TMDLs through the use of iterative Maximum Extent
Practicable (MEP) compliant best management practices (BMPs), and not through strict
compliance with the Waste Load Allocations, which are a form of numeric effluent limits.

Our July 23" comment letter cited a November 22, 2002 EPA guidance
document — “Establishing Total Maximum Daily Load Waste Load Allocations for Storm
Water Sources and NPDES Permil Requirements based on those Waste Load
Allocations.” EPA's own guidance document on TMDLs and NPDES Permits
specifically states that “EPA recommends that for NPDES-reguiated municipal and
small construction storm water discharges effiuent limits should be expressed as
best management practices or other similar requirements, rather than as numeric
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effluent limits.” The policy goes on 1o state “EPA believes that in these situations,
permit limits typically can be expressed as BMPs, and that numeric limits will be
used in rare instances.”

The key paragraphs from the EPA guidance memo on TMDLs are found on Page 4

“EPA recommends that for NPDES-reguiated municipal and small
construction storm water discharges effluent limits should be expressed as
best management practices or other similar requirements, rather than as
numeric  effluent  limits... The Interim Permitting Approach Policy
recognizes the need for an iterative approach to controliing pollutants in
storm water discharges. Specifically, the policy anticipates that a suite of
BMPs will be tailored in subseguent rounds.

EPA’s policy recognizes that because storm water discharges are due to
storm size events that are highly variable in frequency and duration are
not easily characterized, only in rare cases will it feasible or appropriate to
astablish numeric fimits for municipal and small construction storm water
discharges. The variability of the system and minimal data generally
available make it difficult to determine with precision or certainty actual
and projected loadings for individual dischargers or groups of dischargers.
Therefore, EPA believes that in these situations, permit limits typically can
be expressed as BMPs, and than numeric limits will be used in rare
instances.” (Page 4)

\We have to ask the Board as to what is the “rare instance” that compels the inclusion of
the numeric waste load allocations from this TMDL in the NPDES Permit? | am
submitting a copy of this guidance memo for your records with this testimony.

Alternative Implementation to Including Numeric Limits in the NPDES Permit

We understand that TMDLs are not self-implementing.  While placing the
numeric limits of the TMDLs into the NPDES Permit may be the preference of individual
US EPA staff at Region X, and may also be the goal of some environmental
organizations, the Regional Board has great discretion in how it chooses to implement
the TMDLs. It is time to move beyond litigation and develop a collaborative model for
TMDL implementation.

EPA has indicated that TMDLs can be developed and implemenied through a
variety of procedures, including the third-party development process established
through memoranda of agreement (MOAs). The Trash TMDL could be generally
incorporated into the NPDES Permit by referencing the need to use MEP-compliant
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BMPS to reach the Waste Load Allocation. The Regional Board, in working with the

Citizs and Los Angeles County, has approved full capture and partial capture devices

The Cities and the Board would then develop an MOA to implement the TMDL.
The MOA would contain the 1mplementation schedule and include financial
consequences should the City fail to comply. The schedule would outline the timeline
for installing the necessary controls, conducting follow-up monitoring and performing
additional studies that could lead to adjustments to the desired endpoint of the TMDL
and the associated allocations to the pollutant sources. The MOA would outline the
adaptive implementation process of taking initial corrective actions, observing the
consequences and making the necessary adjustmenis prior io proceeding with
implementation of additional corrective measures.  The MOAs also could include a
provision to reimburse the Regional Board for the administrative costs of enforcing the
TMDL.

It is clear to this stakeholder that the Regional Board and the Cities are facing
some very difficult economic times, with strained public resources, for a number of
years. For example, the June 2008 unemployment rate in the Gateway Cities is 12.2%
and climbing. This is higher than the national average at 8.7% and County (11.4%) and
State (11.6%) totals. This translates into over 103,000 persons unemployed.
Unemployment in the City of Commerce is 20.1% and in the City of Compton it is
19.2%. Unemployment in Long Beach is 12.5%, with 30,100 people unemployed.
These economic conditions have devastaied local municipal budgets, as sales taxes
and other revenues have decreased dramatically. Increased foreclosures have further
dropped property tax revenues. The economic recession has also devastated the
State's budget and in turn devastated the Regional Board's budget. Many of our cities
are facing multi-million dollar deficits. On top of these economic problems, the State of
California recently raided millions of dollars from the local governments. | have
attached the June unemployment rates for your information.

We believe that the Regional Board/City MOA would “jump start” the
implementation process faster than will occur through the more traditional agency-
driven TMDL process. The result would be an accelerated improvement in the condition
of the impaired water bodies and a more directed and cohesive community effort in
walershed management. I is incumbent upon the Regional Board and the Cities 1o
collaborate and find cost-effective and scientifically sound best management practices
to improve water quality. Ve face what may be a never ending cycle of third-party
fitigation, shouid you implement the TMDLs through the municipal NPDES Permits.
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Unemployment Rates
June 2008
Data Not Seasonally Adjusted

Labor Employ- Unemployment

Area Name Force ment Number Rate

Ariesia 8,200 7,600 600 7.8%
Avalon 1,900 1,800 100 5.0%
Bell 16,300 13,800 2,400 15.0%
Bell Gardens 17,900 14,700 3,200 18.0%
Bellflower 37,200 32,900 4,300 11.5%
Cerritos 29,200 27,400 1,600 6.2%
Commerce 5,600 4 500 1,100 20.1%
Compton 37,600 30,400 7,200 19.2%
Cudahy 10,100 8,500 1,600 15.7%
Downey 54,500 49,500 5,000 9.1%
Hawaiian Gardens 6,500 5,700 800 12.1%
Huntington Park 27,400 22,800 4,600 16.9%
La Habra Heights 2,900 2,800 100 4.1%
Lz Mirada 24,600 22,900 1,700 6.2%
Lakewood 45,200 41,900 3,300 7.4%
Long Beach 241,400 211,300 30,100 12.5%
Lynwood 28,600 23,500 5,100 17.8%
Maywood 12,600 10,500 2,100 16.4%
Montebello 29,400 25,700 3,700 12.7%
Norwalk 50,000 44 000 6,000 12.0%
Paramount 25,300 21,200 4,200 16.5%
Pico River 29,500 26,400 3,100 10.6%
Santa Fe Springs 8,000 7,200 300 9.5%
Signal Hill 5,800 5,300 500 8.5%
South Gate 42,300 36,200 6,100 14.5%
Vernon 0 0 0 0.0%
Whittier 44,100 40,500 3,600 8.1%
Gateway Cities Total 842,100 739,000 103,100 12.2%
Los Angeles County Total 4,976,100 4,411,200 564,900 11.4%
State of California Total 18,530,800 16,378,800 2,152,000 11.6%

United States Total 9.7%
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COMMUNITY SERVICES & WATER DEPARTMENT
Samuel Kevin Wilson, Direclor of Community Services & Water
4305 Santa Fe Avenue, Vernon, California 90058
Telephone (323) 583-8811 Fax (323) 826-1435

July 23, 2009

Mr, Ivar Ridgeway

Stormwater Permitting Unit .
Los Angeles Regional Water Quality Control Board R -
320 W. 4™ Street, Suite 200

Los Angeles, CA 90013

SUBJECT: Incorporating the Trash TMDL into the MS4 Permit (Case No. CAS004001)

Dear Mr. Ridgeway:

The City of Vernon is located in the Los Angeles River Watershed and is in receipt of
your notice of July 6, 2009 regarding the possible incorporation of the Los Angeles River Trash
TMDL into the Los Angeles County MS4 Permit. Your notice states that 40 CFR Section
122.44(d)(4)(vi1)B requires that NPDES permits be consistent with the assumptions and
requirements of any available waste load allocation. However, there is nothing in the regulations
you cite that require incorporation of waste allocations as effluent limits in any municipal
NPDES permit. We know of no authority and no requirement under state or federal law that
compels incorporation of a TMDL’s waste load allocation into a municipal NPDES permit.

Our City takes pride in its environmental programs. We are implementing programs that
are making significant reductions in the trash from our community’s storm drain system, despite
the economic recession and the difficulty our City is having in funding basic municipal services.
We have been implementing both the TMDL and NPDES permit programs, without the Regional
Board formally placing the TMDL into our stormwater permit. We are very concerned about the
reopening of our NPDES permit 1o insert the TMDL and its numeric limitations and the
precedent that this will create.  We believe that the Board should use a more collaborative
approach with the cities to achieve the desired environmental outcome.

Dozens of TMDLs have been adopted or will be adopted in the next several years for the
Region’s water bodies. These include Metals and Bacteria TMDLs for the Los Angeles River,
which are proving difficult and costly to understand and 1o implement. Understanding the
sources and impacts of stormwater pollutants is scientifically challenging, since many sources
are diffuse in the urban environment. Controlling these pollutants is proving challenging, since
reasonably affordable solutions are not currently available to cities when they atiempt o meet
numeric requirements imposed by the TMDLs, as strict, never-to-be-exceeded, numeric limits.
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League of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits — The Froblems
of Imposing Strici Numeric Limits on an Uncertain Outcome

Many of the Watershed cities are members of the League of California Cities. an
organization representing over 450 municipalities statewide. The League has long-established
policies opposed 1o adding numeric limits to municipal stormwater permits. These policies cite
the variable nature of stormwater, as well as both the difficulty and high costs involved in
controlling runoff. The League urges water boards to design NPDES permits that rely on the use
of best management practices (BMPs) 1o the maximum exlent practicable to reduce pollutants
from urban runoff. (See the League’s Guiding Principles- 2008 and Final Report of the Water
Quality Regulatory Task Force — 2003.)

TMDL implementation is a daunting and costly task for local government. The Regional
Water Board has estimated the cost for local government compliance with the Trash TMDL will
be hundreds of millions of dollars. The Regional Board has estimated the compliance costs for
the Los Angeles River Metals TMDL to be approximately $1.4 billion. No cost estimates have
yet been developed for compliance with the Bacteria TMDL, but those fi gures are expected to be
in the billions as well. As an example of the costs, the Watershed communities are currently
investing over $6 million in scientific studies in an attempt to understand the science, monitoring
and implementation needed to reduce both metals and bacteria in the Los Angeles River.

In an example of the variable nature of urban runoff, even the devices necessary to
capture trash undergo frequent review and revision. The County of Los Angeles and several of
the cities have invested significant time and funds in the design and testing of “full capture” and
“partial capture” devices, since 2002. These devices continue to evolve in an “iterative” process
of invention, evaluation, and reinvention. The Regional Board has been a partner in this
monitoring and the certification of trash catching devices.

In this context, applying strict numeric limits to the iterative process (invention and
reinvention) attempts to hold the cities liable for numeric certainty in an inherently uncertain
process. This action would expose the cities not only to Regional Board fines for non-
compliance, but expose our communities to third-party litigation. We do not understand the
Board’s need to place numeric limits into our NPDES permit, especially when the science and
technology are still being perfected and when other, more appropriate, implementation
mechanisims exist that the Board could utilize.

The Regional Board Has Responsibility to Adopt Reasonable Re oulaiions

The NPDES and TMDL programs stems from the Clean Water Act and EPA was given
responsibility to implement the programs by Congress, with the ability 1o delegate the programs
1o the individual states. California took over the responsibility for managing the NPDES Permit
program from EPA over two decades ago. Both EPA policies and state law governing the
permils give the Regional Board considerable discretion in how they implement municipal
NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric limits on
municipal urban runoff.  Specific state law provisions include the requirement that Regional
Boards consider water quality conditions that could be reasonably achieved and take into account




cconomic considerations when making permit decisions (California Water Code Section 13241).
We strongly believe that the current economic recession should give the Regional Board great
pause in imposing numeric limits in the municipal NPDES Permits.

Since this TMDL is one of many 1o be imposed 1t is not the “rare instance” specified by
the U. S. EPA 10 require numeric limits. In addition, the costs associated with implementation
are over and above the Federal Mandate and are “unfunded mandates™ by the State of California.
According to the State Constitution, any “unfunded mandate” by the State shall be funded by the
State.  Please identify and appropriate the funding for achieving the numeric limits if
incorporated in the MS4 Permit.

EFPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load allocations for
stormwater sources and NPDES Permit requirements on November 22, 2003. This policy states
that numeric limits should be placed into the NPDES Permits only in “rare instances.”

“"EPA’s policy recognizes that because siormwaler discharges are due 1o storm events
that are highly variable in frequency and duration and are not easily characterized, only in rare
instances will it be feasible or appropriate 1o establish numeric limits jor municipal and small
construction storm water discharges... Therefore EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.” (EPA Guidance Memo, Page 4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA has the
authority to fashion NPDES permit requirements to meet water quality standards without specific
numeric effluent limits. The Regional Board should require implementation of BMPs to reduce
pollutant loads. We fail to understand the “rare instances™ which the Regional Board is relying
on to propose implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and commissioned
a panel of experts (Blue Ribbon Panel) that studied the feasibility of imposing numeric limits in
municipal NPDES permits. We cite the following statements In support of our position, that the
TMDL should not be placed into our NPDES permit:

e “Stormwaler pernuts must achieve compliance with water quality standards, but they may
do so by requiring implementation of BMPs in lieu of numeric water quality based
effluent limits.” (State Board Order WQ 98-01, pg. 12)

» “Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012. pg 17)

o “It is not feasible at this time to set enforceable numeric effluent criteria for municipal
BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel Recommendations
to the State Board — The Feasibility of Numeric Effluent Limits Applicable 1o Discharges
of Stormwaier, June 19, 2000, pg. 8)




The Regional Board approved full and partial trash capture devices which can be placed into
the NPDES permit, instead of placing the TMDL into ‘the permit. The Regional Board has
already established a precedent in this by placing trash reduction BMPs into the current permit,
including street sweeping and the placement of trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Aereement

We understand that TMDLs are not self-implementing; however, as explained above,
EPA’s policy does not require that TMDLs be implemented by placing them into the municipal
NPDES permits. While this may be the preference of US EPA staff in Region IX, and may also
be the goal of environmenta] attorneys, the Regional Board has great discretion in how it chooses
to implement the TMDL program in its jurisdiction. The Regional Water Board, the cities and
the environmental community need to eventually move beyond litigation and create a successful
model of implementation.

TMDLs can be developed and implemented through a variety of procedures, including
the third-party development process established through memoranda of agreements (MOAs).
Since the Regional Board and EPA have already entered into a MOA with the City of Los
Angeles for the Bacteria TMDL (Cleaner Rivers Through Effective Stakeholder-Ied TMDLs or
CREST), the precedent already exists. b :

The Trash TMDL could be generally incorporated into a Municipal NPDES Permit by
referencing the need to utilize MEP-compliant BMPs to strive to reach the Waste Load
Allocation. More specific implementation measures, however, can if needed by developed
through-a Memorandum of Agreement (MOA) between the Regional Board and the Cities
nvolved that will more specifically address the particular means of implementing the TMDL,
Le., 1t will identify the particular MEP-compliant BMPs that will be utilized, over a negotiated
implementation schedule, to achieve deemed compliance with the TMDL. The Trash TMDL
MOA thus could include a detailed implementation plan of action to be taken by our City to
implement the Trash TMDL and a timeline for completing them. In addition, the TMDL MOA
could contain financial and other consequences should the City fail to comply. The MOAs also
could include a provision to reimburse for administrative fees incurred by the Regional Board to
help defray the costs of any TMIDL enforcement actions. : '

We stand ready to help develop and to participate in a TMDL MOA with the Regibnal‘

Board. This time of economic uncertainty and limited governmental resources calls for the Board
and the cities to think outside of the “NPDES permit box” and find new ways of accomplishing
- our mutual goals of improving water quality. If you require additional information, please
contact Sherwood Natsuhara of my staff at (323) 583-8811, Ext. 305.

Sincerely;

s

e
<~ Safuel Kevin Wilson, P.E.

Director of Community Services & Water
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Mr. Ivar Ridgeway o C~
Stormwater Permitting Unit _ o =
Los Angeles RWQCB

8

320 W. 4™ Street, Suite 200
Los Angeles, CA 90013

Re: Incorporating the T-I“aSh TMDL into the MS4 Permit (Case No. CAS004001)
* Dear Mr. Ridgeway:

The City of West Covina Public Works Department is providing the following comments
on the possible incorporation of the Los Angeles River Trash TMDL into the Los Angeles
County MS4 Permit.  Although our City is not located in the Los Angeles River watershed, we
are providing comments based on the precedent that this action would set for our TMDLs. The

~ public notice for the NPDES permit reopener states that 40 CFR Section 122.44(d)(4)(vii)B
requires that NPDES permits be consistent with the assumptions and requirements of any
available waste load allocation. However, there is nothing in the regulations you cite that require
incorporation of waste allocations as effluent limits in any municipal NPDES permit. We know

of no authority and no requirement under state or federal law that compels incorporation of a

TMDL’s waste load allocation into a municipal NPDES permit.
e

Dozens of TMDLs have been adopted or will be adopted in the next several years for the
Region’s water bodies. These include Metals and Bacteria TMDLs for the Los Angeles River,
the San Gabriel River and other water bodies, which are proving difficult and costly to
understand and to implement. Understanding the sources and impacts of stormwater pollutants is
scientifically challenging, since many sources are diffuse in the urban environment. Controlling

“these pollutants is proving challenging, since reasonably affordable solutions are not currently

available to cities when they attempt to meet numeric requirements imposed by the TMDLs, as
strict, never-to-be-exceeded, numeric limits.

League of Cities Policies Oppose Numeric Limits in Municival NPDES Permits — The Problems
of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the region’s cities are members of the League of California Cities, an
organization representing over 450 municipalities statewide. The League has long-established
policies opposed to inserting numeric limits into municipal stormwater permits. These policies
cite the variable nature of stormwater, as well as both the difficulty and high costs involved in
controlling runoff as mitigating factors.  The League urges water boards to design NPDES
permits that rely on the use of best management practices (BMPs) to the maximum extent
practicable to reduce pollutants from urban runoff. (See the League’s Guiding Principles- 2008
and Final Report of the Water Quality Regulatory Task Force — 2003. )

1444 W. Garvey Avenue South e PO Box 1440 e West %_%vgai%%gg 793 » Telephone (626) 939-8425 » Fax (626) 939%8660..
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Mr. Tvar Ridgeway
July 21, 2009 - Page 2

TMDL implementation is a daunting and costly task for local government. The costs are
estimated by the Regional Water Board the hundreds of millions and several billion dollars for
our Region. For example, the Board staff estimated that compliance costs will range between
$2.1 million and $2.8 million per square mile for the San Gabriel River Metals TMDL, not
including land acquisition. As an example of the costs, the Los Angeles River Watershed
communities are currently investing over $6 million in scientific studies in an attempt to
understand the science, monitoring and implementation needed to reduce both metals and
bacteria in the Los Angeles River.

In this context, applying strict numeric limits to the iterative process (invention and
reinvention) attempts to hold the cities liable for numeric certainty in an inherently uncertain
process. This action would expose the cities not only to Regional Board fines for non-
compliance, but expose our communities to third-party litigation. We do not understand the
Board’s need to place numeric limits into the NPDES permit, especially when the science and
technology are still being perfected and when other, more appropriate, implementation
mechanisms exist that the Board could utilize.

"The Regional Board Has Responsibility to Adopt Reasonable Regulations

The NPDES and TMDL programs originate in the Clean Water Act and US EPA was
given responsibility to implemert the programs by Congress, with the ability to delegate the
programs to the individual states. California took over the responsibility for managing the
NPDES Permit program from EPA over two decades ago. Both EPA policies and state law
governing the permits give the Regional Board considerable discretion in how they implement
municipal NPDES permits.

Neither EPA policies nor state law provisions require the imposition of numeric limits on
municipal urban runoff.  Specific state law provisions include the requirement that Regional
Boards consider water quality conditions that could be reasonably achieved and take into account
economic considerations when making permit decisions (California Water Code Section 13241).
We strongly believe that the current economic recession should give the Regional Board great
pause in imposing numeric limits in the municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

EPA provided a guidance memorandum on establishing TMDL waste load allocations for
stormwater sources and NPDES Permit requirements on November 22, 2003. This policy states
that numeric limits should be placed into the NPDES Permits only in “rare instances.”

“EPA’s policy recognizes that because stormwaier discharges are due to storm events
that are highly variable in frequency and duration and are not easily characterized, only in rare
instances will it be feasible or appropriate to establish numeric limits for municipal and small
construction storm water discharges... Therefore EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.” (EPA Guidance Memo, Page 4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric _Limil's

ZALETTER - 20090Trash TMDL - NPDES Reopener (Other Watersheds).doc
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Mr. Ivar Ridgeway
July 21, 2009 - Page 3

With respect to municipal stormwater discharges, Congress clarified that US EPA has the
authority to fashion NPDES permit requirements to meet water quality standards without specific
numeric effluent limits. The Regional Board should require implementation of BMPs 1o reduce

pollutant loads. We fail to understand the “rare instances” which the Regional Board is relying -

on to propose implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and commissioned
a panel of experts (Blue Ribbon Panel) that studied the feasibility of imposing numeric limits in
municipal NPDES permits. We cite the following statements In support of our position, that the
TMDL should not be placed into our NPDES permit: |

¢ “Stormwater permits must achieve compliance with water quality standards, but they may
do so by requiring implementation of BMPs in lieu of numeric water quality based
effluent limits.” (State Board Order WQ 98-01, pg. 12)

e “Federal regulations do not require numeric effluent limitations for discharges of
stormwater.” (State Board Order WQ 2006-0012, pg 17)

® “Itis not feasible at this time to set enforceable numeric effluent criteria for municipal
BMPs and, in particular, urban dischargers.” (The Blue Ribbon Panel Recommendations
to the State Board — The Feasibility of Numeric Effluent Limits Applicable to Discharges
of Stormwater, June 19, 2006, pg. 8)

The Regional Board approved full and partial trash capture devices which can be placed into

. the NPDES permit, instead of placing the TMDL into the permit. The Regional Board has

already established a precedent in this by placing trash reduction BMPs into the current permit,
including street sweeping and the placement of trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing. TMDLs can be developed and
implemented through a variety of procedures, including the third-party development process
established through memoranda of agreements (MOAs).  Since the Regional Board and EPA
have already entered into a MOA with the City of Los Angeles for the Bacteria TMDL (Cleaner
Rivers Through Effective Stakeholder-Led TMDLs or CREST), the precedent already exists.

TMDL MOAs could include appropriate Basin Plan Tables and a detailed plan of actions
to be taken by the cities. ' In addition, the TMDL MOA could contain financial and other
penalties should the Public Works Department fail to comply. The MOAs could include a
provision to return an administrative fee directly to the Regional Board to help defray the costs
of any TMDL enforcement actions.

The City of West Covina Public Works Department takes pride in its environmental
programs. We are implementing programs that are making significant improvements in the
quality of our community’s runoff, despite the economic recession and the difficulty our City is
having in funding basic municipal services. We are very concerned about the reopening of the
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Mr. Ivar Ridgeway
July 21, 2009 - Page 4

municipal NPDES permit to insert the TMDLs. We believe that the Board should use a more

collaborative approach with the cities to achieve the desired environmental outcome.

Sincerely,

Shannon A. Yauchzee
Public Works Director/City Engineer

cc: Chris Freeland, Deputy City Manager
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City of Whittt
13230 Penn Street, Whittier, California 90602-1772
(562) 945-8200 www.cityofwhittier.org

Bob Henderson
Mayor

Greg Nordbak

‘Mayor Pro Tem

Cathy Warner
Council Member

Owen Newcomer
Council Member

Joe Vinalieri

Council Member

Stephen W. Helvey
City Manager

July 24, 2009

Mr. lvar Ridgeway
Stormwater Permitting Unit _ 3
Los Angeles RWQCB : "
320 W. 4" Street, Suite 200 . o
Los Angeles, CA 90013 R IR

Dear Mr. Ridgeway:

Re: Incorporating the Trash TMDL into the MS4 Permit (Case
No. CAS004001)

The City of Whittier is providing the following comments on the
possible incorporation of the Los Angeles River Trash TMDL into
the Los Angeles County MS4 Permit. Although our City is not
located in the Los Angeles River watershed, we are providing
comments based on the precedent that this action would set for
our TMDLs. The public notice for the NPDES permit reopener
states that 40 CFR Section 122.44(d)(4)(vii)B requires that NPDES
permits be consistent with the assumptions and requirements of
any available waste load allocation. However, there is nothing in
the regulations you cite that require incorporation of waste
allocations as effluent limits in any municipal NPDES permit. We
know of no authority and no requirement under state or federal law
that compels incorporation of a TMDL’s waste load allocation into a
municipal NPDES permit.

Dozens of TMDLs have been adopted or will be adopted in the
next several years for the Region’s water bodies. These include
Metals and Bacteria TMDLs for the Los Angeles River, the San
Gabriel River and other water bodies, which are proving difficult
and costly to understand and to implement. Understanding the
sources and impacts of stormwater pollutants is scientifically
challenging, since many sources are diffuse in the urban
environment. Controlling these pollutants is proving challenging,
since reasonably affordable solutions are not currently available to
cities when they attempt to meet numeric requirements imposed by
the TMDLs, as strict, never-to-be-exceeded, numeric limits.
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Mr. lvar Ridgeway
Page 2 of 4
July 24, 2008

Leaque of Cities Policies Oppose Numeric Limits in Municipal NPDES Permits —
The Problems of Imposing Strict Numeric Limits on an Uncertain Outcome

Many of the region’s cities are members of the League of California Cities, an

organization representing over 450 municipalities statewide. The League has:

long-established policies opposed to inserting numeric limits into ‘municipal
stormwater permits. These policies cite the variable nature of stormwater, as
well as both the difficulty and high costs invoived in controlling runoff as
mitigating factors. The League urges water boards to design NPDES permits
that rely on the use of best management practices (BMPs) to the maximum

- extent practicable to reduce pollutants from urban runoff. (See the League’s

Guiding Principles- 2008 and Final Report of the Water Quality Regulatory Task

- Force —2003.)

TMDL implementation is a daunting and costly task for local government. The
costs are estimated by the Regional Water Board the hundreds of millions and
several billion dollars for our Region. For example, the Board staff estimated that
compliance costs will range between $2.1 million and $2.8 million per square
mile for the San Gabriel River Metals TMDL, not including land acquisition. As

~ an example of the costs, the Los Angeles River Watershed communities are

currently investing over $6 million in scientific studies in an attempt to understand
the science, monitoring and implementation needed to reduce both metals and

- bacteria in the Los Angeles River. :

in this context, applying strict numeric limits to the iterative process (invention

- and reinvention) attempts to hold the cities liable for numeric certainty in an

inherently uncertain process. This action would expose the cities not only to
Regional Board fines for non-compliance, but expose our communities to thirg-
party litigation. We do not understand the Board’s need to place numeric limits

~into the NPDES permit, especially when the science and technology are sfill

being perfected and when other, more appropriate, implementation mechanisms
exist that the Board could utilize. N

The Regional Board Has Responsibility to Adopt Reasonable Regqulations

The NPDES and TMDL programs originate in the Clean Water Act and US EPA -

was given responsibility to implement the programs by Congress, with the ability
to delegate the programs to the individual states. California took over the
responsibility for managing the NPDES Permit program from EPA over two
decades ago. Both EPA policies and state law governing the permits give the
Regional Board considerable discretion in how they implement municipal NPDES
permits.

Neither EPA policies nor state law provisions require the imposition of numeric

limits on municipal urban runoff. Specific state law provisions include the
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Mr. lvar Ridgeway
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July 24, 2009

requirement that Regional Boards consider water quality conditions that could be
reasonably achieved and take into account economic considerations when
making permit decisions (California Water Code Section 13241). We strongly
believe that the current economic recession should give the Regional Board
great pause in imposing numeric limits in the municipal NPDES Permits.

EPA Policy — Numeric Limits Should Be Used Only in Rare Cases

'EPA provided a guidance memorandum on establishing TMDL waste load

allocations for stormwater sources and NPDES Permit requirements on
November 22, 2003. This policy states that numeric limits should be placed into
the NPDES Permits only in “rare instances.”

“EPA’s policy recognizes that because stormwater discharges are due to storm
events that are highly variable in frequency and duration and are not easily
characterized, only in rare instances will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges...
Therefore EPA believes that in these situations, permit limits typically can be
expressed as BMPs, and‘that numeric limits will be used only in rare instances.”

(EPA Guidance Memo, Page 4.)

The Regional Board Should Use BMPs in the NPDES Permit Instead of Numeric

Limits

With respect to municipal stormwater discharges, Congress clarified that US EPA
has the authority to fashion NPDES permit requirements to meet water quality
standards without specific numeric effluent limits. The Regional Board should
require implementation of BMPs to reduce poliutant loads. We fail to understand
the ‘“rare instances” which the Regional Board is relying on to propose
implementation of the Trash TMDL through our NPDES permit.

The State Water Board issued a series of orders on BMP implementation and
commissioned a panel of experts (Blue Ribbon Panel) that studied the feasibility
of imposing numeric limits in municipal NPDES permits. We cite the following
statements in support of our position, that the TMDL should not be placed into
our NPDES permit:

. “Stormwater permits must achieve compliance with water quality
standards, but they may do so by requiring implementation of BMPs in lieu
of numeric water quality based effluent limits.” (State Board Order WQ
98-01, pg. 12)

° “Federal regulations do not require numeric effluent limitations for
discharges of stormwater.” (State Board Order WQ 2006-0012, pg 17)
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Mr. lvar Ridgeway
Page 4 of 4
July 24, 2009

. ‘It is not feasible at this time to set enforceable numeric effluent
criteria for municipal BMPs and, in particular, urban dischargers.” (The
Blue Ribbon Panel Recommendations to the State Board ~ The Feasibility
of Numeric Effluent Limits Applicable to Discharges of Stormwater, June
19, 20086, pg. 8) '

The Regional Board approved full and partial trash capture devices which can be
placed into the NPDES permit, instead of placing the TMDL into the permit. The
Regional Board has already established a precedent in this by placing trash
reduction BMPs into the current permit, including street sweeping and the
placement of trash receptacles at all transit stops.

Implementation of the TMDL by Memoranda of Agreement

We understand that TMDLs are not self-implementing. TMDLs can be developed

and implemented through a variety of procedures, including the third-party -

development process established through memoranda of agreements (MOAs).
Since the Regional Board and EPA have already entered into a MOA with the
City of Los Angeles for the Bacteria TMDL (Cleaner Rivers Through Effective
Stakeholder-Led TMDLs or CREST), the precedent already exists.

TMDL MOAs could include appropriate Basin Plan Tables and a detailed plan of
actions to be taken by the cities. In addition, the TMDL MOA could contain

- financial and other penalties should the City fail to comply. The MOAs could

include a provision to return an administrative fee directly to the Regional Board

to help defray the costs of any TMDL enforcement actions.

Our City takes pride in its environmental programs. We are implementing
programs that are making significant improvements in the quality of our

community’s runoff, despite the economic recession and the difficulty our City is -

having in funding basic municipal services. We are very concerned about the
reopening of the municipal NPDES permit to insert the TMDLs. We belisve that
the Board should use a more collaborative approach with the cities to achieve the
desired environmental outcome.

Sincerely; e
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ce: David Pelser,. Director of Public Works
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COUNTY OF LOS ANGELES
DEPARTMENT OF PUBLJC WORKS

“To Enrich Lives Through Efieciive and Caring Service”

900 SOUTH FREMONT AVENUL
ALHAMBRA. CALIFORNIA 91803-1331
FARBER. Director : Telephone: (6201 455-5100

e acounte
hup:f/dpw.Jacounty.goy ADDRISS ALL CORRESPORBENG I 10,

PO, BON 100
ALFIAMBEA, C ALH-ORNIA Q5021400

IN REPLY PLEASE

REFER TO FILE: \/\/M‘g

August 3, 2009

Ms. Tracy Egoscue )
Executive Officer :
California Regional Watér Quality '

Control Board — Los Angeles Region L
320 West 4th Street, Suite 200 » ‘, i
Los Angeles, CA 90013-2343 :

""""

Attention Mr. Ivar Ridgeway
Dear Ms. Egoscue:

WORKSHOP FOR THE INCORPORATION OF THE LOS ANGELES RIVER
TRASH TOTAL MAXIMUM DAILY LOAD INTO THE LOS ANGELES COUNTY
MUNICIPAL STORMWATER NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM PERMIT ‘ :

The County of Los Angeles (County) appreciates the opportunity to comment on *his
matter.

First, we;submit that the appropriate procedure to foliow is to have the Los Angeles
County Municipal. Stormwater Permit reflect the provisions of the Los Angeles River

" Trash Total Maximum Daily Load (TMDL) at the time the permit is renewed. The past
practice of reopening the permit to reflect individual TMDLs has resuited in piecemeal
and uncoordinated approaches to pollution control. The same outcome could occur
here. A better approach would be to have a planned, comprehensive approach for
implementation of TMDLs that is reflected in the renewed permit when it is issued. As
the California Regional Water Quality Control Board (Regional Board) is aware, the
County has been voluntarily implementing the trash TMDL even without it being
incorporated into the permit. We believe other permittees are likewise already
complying. Therefore, there is no need for 3 piecemeal approach.
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Ms. Tracy Egoscue
August 3, 2009
Page 2

If the Regional Board rejects this suggestion and insists on incorporating TMDLs
piecemeal, then the Los Angeles River Trash TMDL should be incorporated through
reference to Best Management Practices specifically compliance through installation of
the full-capture system. The Los Angeles River Trash TMDL allows dischargers 1o
achieve compliance through a full-capture system as defined by the TMDL. This
provision gives dischargers a realistic and tangible means by which to obtain regulatory
compliance.

In a letter dated August 1, 2007, the Regional Board certified the County’s connector
pipe screen (CPS) device as a full-capture system for trash removal under the
Ballona Creek and the Los Angeles River Trash TMDLs. To date, we have installed
586 CPS devices and over 1,500 automatic retractable screens in the unincorporated
County area’s catch basins in the Los Angeles River Watershed.

The County is committed to improving receiving water quality and improving the quality
of life for our residents. Thank you for the opportunity to comment: ‘

If you have any questions, please contact me or your staff may contact
Mr. Hector Bordas at (626) 458-5947 or hbordas@dpw.lacounty.gov.

Very truly yours,

GAIL FARBER
Dlrector of Pubhc Werks

GARY HILDEBRAND -
Assistant Deputy Director
Watershed Management Division

FW:jtz

Pwmpub\Secrelariah2009 Documents\Leliers\Afler 3_20_09\Workshop jor LAR Trash TMDL NPDES Permit.doc\C09408
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04:03pm  From=CHARLES ABBOTT ASSOCIATES INC _ T-818  P.001/004  F-G47

. Charles Abbott Associates, Inc.
2601 Airport Drive ¢ Suite 110, Torrance, CA 90505

auy (310) 257-2000 — Phone ¢ (310) 534-8082 - Fax

Yo /ey E(Mu&&-\,@ From: AN PN C Vot
Client/Co.: Date:

Fax#h 213 S 765777 Time; AM/PM
Re: o  Pages: &)

Clurgent [ For Review [ Please Comment [1Please Reply [ Please Recycie

® SComments:

I all pages are not received as transmittod, please comtact us at the number above.
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07-28-2008  04:03pm  From~CHARLES ABBOTT ASSOCIATES INC T-818  P.002/004  F-B47

| july 28, 2009
|

Mr. Ivar Ridgeway, Storm Water Permitting Unit
California Regional Water Quality Control Board
Los Angeles Region

320 west 4™ Street, Suite 200

Los Angeles, CA 90013

Re:  Modifications to Waste Discharge Requirements for the County of Los Angeles

- Municipal Storm  Water Discharge Permit {NPDES No. CASDO4001) to

Incorporate Provisions of the Los Angeles River Watershed Trash Total
Maximum Daily Load (TMDL)

| Dear Mr. Ridgeway:

It is our pleasure 10 submit the following comments regarding the above referenced

N matter and ook forward to working with the Califormia Regional Water Cuality Conzrol

'  Board, Los Angeles Region (Reg;ona! Water Board) and staff in regards 1o this matter. As
you may know, Charles Abbott Assaciates, Inc. provides environmental consulting
services 10 various cities in the Les Angeles Region. As indicared wn your July 6, 2009
memorandum {July &, 2009 memo) [Modifications To Waste Discharge Requirements
For The County OFf Las Angeles Municipal Storm Water Discharge Permit, NPDES Permut
No. CA5004001 (LA Stormwater Permit) To incorporate Provisions OFf The Los Angeles
River watershed Trash Total Maximum Daily Load (LA Trash TMDL)], a public workshop
will be held at the Regional Board's offices, on July 28, 2009 regarding the proposed
modification of the LA Stormwater Permit to incarporate provisions of the LA Trash
TMDL.

We seek 10 work cooperatively with the Regional Water Board on this matter and to
that end, we submit the following written comments.

Public Comment Period:

it is unclear from the July 6, 2009 memo if this public comment period is the federally
mandated peried. If this is a true public comment period, then we note that aside from
the July 6 2005 memo, no other documents, proposed amendments, or language
“changes have been provided for technical or generaj review. Without this mformatxon‘
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04:03pm  From=CHARLES ABBOTT ASSOCIATES INC T-918  P.008/004

it is impossible to provide anyrhing other than basic comment and we request that any
documents in support of this proposed reapener be provided for our review.

Incorrect Reference to 40 CFR 122.44(d)(4){vii)(B):

It 1s also unclear from the July 6, 2009 memo what specific Federal Code section is being
used for the reopening of the expired Permit to include the LA Trash TMDL. The second
paragraph of the luly 6, 2009 memo references “40 CFR 122.44{d}4){vii)(B)". Afrer
review of the federal regulations we have determined there is no such federal code
section. Please clarify.

The Los Angeles MS4 Permit is Expired:

The Los Angeles County Municipal Storm Water Discharge Permit (Qrder No 96-054) has expired
and while it has been administratively extendad by the Regional Board Executive Officer in 2008,
however, we helieve it was the intent of Congress/US EPA that an NPDES permit have a five year
life. This provides the Discharger and the Public-at-large a forum to openly discuss and/or
negotiate requirements of an NPDES Permit and provide the Discharger a guarantee that
requirements will not change during the life of the NPDES permit. When a permit is narrowly
reopened, it typically does not allow the Discharger the adequare time to develop 3
corresponding plan for implementation or funding.

No Input from the Regional Warter Board on Submitted Implementation Plans

We are concerned that the Regional Water Board in reopening the LA Stormwater Permit 1o
include trash waste Load Allocations for the LA River is creating an uneven playing field for
those jurisdictions in the LA River watershed, By introducing this TMDL into the LA Stormwater
Parmit, these cities become subject 1o an enforcement mechanism, while potentially a city next
door also subject 1o a trash TMDL (but ip another watershed and not included in this proposed
reopener) does not have the same immediate legal and compliance burdens placed on them.

The cities under the Los Angeles River Trash TMDL submitted 1o The Regional Water Board
impiementation plans for compliance with the TMPL, however no ¢ity That we are aware of has
received any input from the Regional Water Board on their plan’s acceptability. The Los Angeles
River cities are seeking feedback from the Regional Water Board on the implementation
strategies heing proposed. It is difficult to commit the necessary public funds and resources for
compliance purposes, when this vital information regarding the acceprapility of the
implementation pians has not been provided by the Regional water Board.
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04:04pm  From=CHARLES ABBOTT ASSOCIATES INC T-913  P.004/004

Conclusion

We respectfully request that the LA Stormwater Permit not be reopened unti| such Time that it is
the Board's plan 10 include ali effective TMDLs and only after reviewing and approving the
implementation plans.

Thank you for the apportunity To comment. We appreciate your attention in this matter and
appreciate a response at your earliest convenience.

Sincerely,

Kimberly Coibert ‘

Director of Environmental Services
Charles Abbott Associates, Inc.
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1444 9th Street ph 310451 1550 info@healthebay.org
Santa Monica CA 80401 fax 310 496 1902 www.healthebay.org

eal the Bay

August 12, 2009

Ms. Renee Purdy

- Los Angeles Regional Water Quality Control Board

320 W. 4" Street, Suite 200
Los Angeles, CA 90013

VIA EMAIL: rpurdy@warterboards.ca.gov

Re: Modifications to Waste Discharge Requirements for the County of Los Angeles
Municipal Storm Water Discharge Permit to Incorporate Provisions of the Los Angeles
River Watershed Trash Total Maximum Daily Load (“Reopener”)

Dear Ms. Purdy,

On behalf of Heal the Bay and our over 13,000 members, thank you for the Opportunity to
comment on the consideration of modifications to the Los Angeles County Municipal Stormwater
(“L.A. MS4) permit to incorporate the Los Angeles River Watershed Trash Total Maximum Daily
Load (“L.A. River Trash TMDL”). Federal law mandates that the Los Angeles Regional Water
Quality Control Board (“Regional Board”) integrate TMDLs into NPDES permits. Thus we
support staff’s proposal discussed at the July 29, 2009 Public W orkshop to incorporate the L.A.
River Trash TMDL waste load allocations and compliance points into the L.A. MS4 permit. ’
However, it is critical that staff expand the scope of this Reopener to include additional TMDLs that
are in effect. '

L The Regional Board’s Proposal Is Required By Law

Federal law cleatly commands that the Regional Board integrate the L.A. River Trash TMDL into

the effluent limitations of appropriate NPDES permits. Specifically, Federal regulations require that:

Effluent limits developed to protect a narrative water quality criterion, 2
numeric water quality criterion, or both, zre consistent with the assumptons
and requirements of any available wasteload allocation for the discharge
prepared by the State and approved by EPA pursuant to 40 CFR 130.7. (40
CFR § 122.44(d)(4)(vi0)(B).) :

In fact, the Reglonal Board has, in other ongoing proceedings, stated that the Environmental
Protection Agency has underscored thiat “NPDES permit conditions must be consistent with the
assumptions and requirements of available WLAs.” Correspondence from Executive Officer
Jonathan Bishop to Elizabeth Miller Jennings (June 15, 2006) (ciung “Establishing Total Maximum
Daily Loads (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NDPES Permir
Requirements Based on Those WLAs,” USEPA, 2002) Federal law leaves no room for the
Regional Board to 707 assure that the Los Angeles County MS4 Permnit conrains limirtations
consistent with already established WLAs, and the undezlying L.A. River Trash TMDL. Thus, the
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effluent limits set by the L.A. MS4 permit must be consistent with the L.A. River Trash TMDL's
wasteload allocations. Failure 1o perform a nondiscretionary dury imposed by the Clean Water Act
is grounds for a citizen suit, as well as withdrawal of EPA approval of California’s adminisiration of
the NPDES permittng program. (33 U.S.C. §1365(2)(2); 40 CF.R. § 123.25))

I1. Staffs Proposal is Consistent with Regional Board and State Board Actions

As you are aware, The Los Angeles Regional Board integrated TMDL limuts for the Santa Monica
Bay Beaches Bacteria Dry-Weather TMDL and Marina del Rey Harbor Mother’s Beach and Back
Basins Bacteria TMDL into the L.A. MS4 permit in 2006 and 2007, respectively. In fact, the State
Water Resources Control Board adopted an Order on August 4, 2009 that denied the County of Los
Angeles’s claims against this Regional Board action to include the Santa Monica Bay Beaches
Bacteria Dry-Weather TMDL in the L.A. MS4 permit (see Order No. WQ 2009-0008). In addition,
the recently adopted Ventura MS4 included all TMDLs 1n effect in Ventura County and their
corresponding wasteload allocations and implementation schedules. Hence, there 1s nothing new or
unique about incorporating the L.A. River Trash TMDL into the L.A. MS4 permit and this process
has been upheld by the State Board.

Integration of the L.A. River Trash TMDL at this time makes all the more sense because California’s
focus on the reducton of marine debris. On November 20, 2008 the California Ocean Protection
Council adopted an Implementation Strategy for the California Ocean Protection Council Resolution to Reduce
and Prevent Ocean Litter. This landmark Strategy lays out ambitous actions for eliminating harmful
trash from entering the Pacific Ocean statewide. As the OPC has recognized, the growing amount
of trash in our oceans is choking marine life, crippling regional economies and diminishing quality of
life along California shorelines. Stormwater runoff carries trash and other pollutants directly to local
streams, such as the Los Angeles River, and eventually to the ocean unfiltered and untreated.

III.  The Regional Board Should Broaden the Scope of the Reopener to Include
Additional TMDLs.

As acknowledged at the July 29, 2009 workshop, the renewal of the L.A. MS4 will likely be a
multiple year process. Thus it is even more critical that the proposed Reopener include all applicable
TMDLs that are in effect in Los Angeles County. At a minimum all TMDLs with compliance
points that have passed or that are upcoming in the next two years, should be included in this
reopener. It is unclear why the proposed scope of the reopener is so narrow. As the Ballona Creek
Trash TMDL is nearly identical to the L.A. River Trash TMDL, why did the Regional Board not at
least propose to include this TMDL in the Reopener as well? This scems like a logical extension of
the Reopener and would require little staff resources.

Also of note, the plethora of water quality issues in the Malibu Creck Watershed has dominated the
discussion at several Board hearings over the past year. In order to improve water quality in this
area, enforceable TMDLs are critical. If nutrient WLAs and LAs were in the L.A. MS4 permit, then
the Malibu Creek watershed TMDLs would finally be enforceable. This is a critical tool in catalyzing
any significant progress towards water quality standards attainment in the watershed.

Thus, the Regional Board should also include the Malibu Nutrieats and Bacteria TMDLs in the
Reopener. '
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IV.  The Regional Board Should Clarify that Compton Creek is Covered by the L.A. River
Trash TMDL. )

At the July 16,2009 L.A. chionaj Board hearing on the 2008 303(d) List in response to public and -

Board inquiry, staff noted that the Compron Creek Trash impairment Lsting would be addressed

- under the L.A. River Trash TMDL. In the W orkshop presentation, staff included “Los Angeles

River Tributaries” in the PowerPoint slide addressing the reopener scope. Staff should specify In
the reopener that Compton Creek is included in the scope of the TMDL so that there is no

ambiguity.

In sum, we strongly support staff moving forward with modifications 1o the L A, MS4 permit to
incorporate the Los Angeles River Watershed Trash Total Maximum Daily Load. This action is
consistent with the law and previous Regional Board and State Board action. Also this route is

dearly described in the adopted L.A, River Trash TMDL: “This TMDL will be implemented

through stormwater permits and via the authority vested in the Executive Officer by section 13267
of the Porter-Cologne Water Quality Control Act: (Water Code section 13000 et seq.).” However,
we urge staff to expand the scope to ensure that all adopted TMDLs are enforceable, which in turn
will lead to improved water quality in Region 4. :

Sincerely,
%ﬁ/» T L S P

. QA,W\J/\ 7 ﬂ,%:_ P fjj:f;?’ .
Kirsten James ‘ Mark Gold, D. Env
Water Quality Director President
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Los Angeles

Partner Cities:
Agoura Hills

Azusa

Beverly Hills
Calabasas

Hidden Hills
Monrovia

Norwalk

Rancho Pales Verdes
Westlake Village

July 28, 2009

Mr. Ivar Ridgeway

Stormwater Permitting Unit

Regional Water Quality Control Board — Los Angeles Region
320 W. 4™ Street, Suite 200 ‘

Los Angeles, CA 90013

Subject: Request for input regarding incorporating the provisions of
the Los Angeles River Trash TMDL into the Los Angeles County MS4
permit

Dear Mr. Ridgeway:

Thank you for this opportunity to provide input regarding incorporating the
provisions of the Los Angeles River Trash TMDL into the Los Angeles
County MS4 permit. We plan to attend the July 29 staff workshop on this
topic as well.

As you know, a growing number of cities are coming together as a new
-organization — the Los Angeles Stormwater Quality Partnership (LASQP).
The purpose of LASQP is to establish a new kind of continuing and
sustained working relationship between the municipal stormwater permittees
and the Regional Water Board - 2 relationship focused on improving
stormwater quality through a constructive and collaborative effort.

LASQP supports and incorporates by reference the comments made by its
member cities regarding using a different approach (i.e., the best
management practices-based approach) than that used for the Santa Monica
Bay Beaches Bacteria Dry Weather TMDL to mcorporate conditions in the
Los Angeles County MS4 permit consistent with the Los Angeles River
Trash TMDL. The approach LASQP and its member cities are
recommending is.consistent with the approach already taken in
implementing the Los Angeles River Trash TMDL and it is consistent with -
that used by other Regional Water Boards. It is also consistent with
USEPA’s official guidance’ (enclosed), and it would have the advantage of
recognizing and building on the very significant level of best management
practice implementation already conducted in response to the Los Angeles
River Trash TMDL. Some of the reasons, and the benefits of designing the
permit provisions using the best management practices approach are clearly
articulated in our member cities’ Jetters. Another major reason and benefit
1s consistency with other Regional Water Boards.

320 North Larchmont Boulevarg
Los Angeles, Califormiz 90004
Phone: 323-466-3445

Fax: 223-466-8653
www.Cerrell.com

! Establishing Total Maximum Daily Load (TMDL) Waste Load Allocations (WLAs)

Jor Storm Water Sources and NPDES Permit Reguirements Based on Those WLAs;

USEPA Memorandum from Robert H. Wayland III, Director — Office of W etlands,
Oceans and Watersheds and James A Hanlon, Director — Office of Wastewater
Management to Water Division Directors Regions 1-10; November 22, 2002.
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LASQP comments on request for input regarding incorporating the provisions of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 permit

Best management practices approach is consistent with other Regional Water Boards

The San Francisco Bay Regional Water Board is using a BMP approach 1o incorporate
the waste Joad allocations (WLAs) from three TMDLs (Mercury-San Francisco Bay;
Pesticides-Bay Area Urban Creeks; and PCBs-San Francisco Bay) into the soon-10-be-
adopiled municipal regional permit (MRP), which is a Bay Area-wide peumt covering all
77 Phase 1 MS4s in the San Francisco Bay Area. The MRP will be a 4t generation
permit for a couple of the larg,el countywide stormwater programs (1.., Santa Clara
Valley, Alameda) and a 3" generation permii for others. So the pelmn reflects a high
level of experience among both the permittees and the Regional Water Board staff.

Being consistent is also very important in the Water Board system. The Water Quality
Coordinating Committee (WQCC), a leadership body of the Water Boards, has discussed
the consistency issue at some length. As part of that discussion, the WQCC established a
clear policy statement”:

At their October 2006 meeting the Water Boards Water Quality Coordinating
Committee (WOCC) adopted the following:

o On questions of law and overarching policy the State Board should provide
guidance and build a basic policy framework from which the regions can
appropriately tailor action.

e Water Boards are committed to developing procedures and policies to minimize
inappropriate inconsistency.

This commitment by the Water Boards to consistency ACTOSS ’[he regions and statewide
was further strengthened in the Water Boards’ Strategic Plan’ adopted just last year.

“Consistency...

Enhancing consistency across the Water Boards will ensure that our processes are
effective, efficient, and predictable, and promote fair and equitable application of the
laws, regulations, policies, and procedures.”

With the incorporation of provisions of the Los Angeles River Trash TMDL into the Los
Angeles County MS4 permit, the Los Angeles Regional Water Board has an oppomlmty 1o
significantly enhance consistency, not only across the Water Boards, but to remain internally
consistent regarding implementation of the Los Angeles River Trash TMDL and consistent
with USEPA policy by using the best management practices-based approach.

Thank you for the opportunity to provide input regarding incorporating the provisions of
the Los Angeles River Trash TMDL into the Los Angeles County MS4 permit. We look

* Water Boards Strategic Planning Stakeholder Summit workbook, March 12-13, 2007.
3 Strategic Plan Update: 2008-2012, State Water Board, September 2008.

Tuly 28, 2009 2013
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LASQP comments on request for input regarding incorporating the provisions of the Los

Angeles River Trash TMDL imto the Los Angeles County MS4 permit

forward 1o continuing to work with you on these issues. Feel free 10 contact me with
guestions.

Sincerely,

Geoff Brosseau _

Environmental Management / Technical Consultant - LASQP

encl:  Establishing Total Maximum Daily Load (TMDL) Waste Load Allocations.
(WLAs) for Storm Water Sources and NPDES Permir Reguirements Based on

Those WLAs, USEPA

cc: LASQP member cities

Tuly 28, 2009 ' 3
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MEMORANDUM

SUBJECT:  Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations
(WLAs) for Storm Water Sources and NPDES Permit Requirements Based on
Those WLAS

FROM: Robert H. Wayland, III, Director /72 7/
Office of Wellands, Oceans and

James A. Hanlon, Director

TO: Water Division Directors
Regions 1 - 10

This memorandum clarifies existing EPA regulatory requirements for, and provides
guidance on, establishing wasteload allocations (WLAs) for storm water discharges in total
maximum daily loads (TMDLs) approved or established by EPA. It also addresses the
establishment of water quality-based effluent limits (WQBELSs) and conditions in National
Pollutant Discharge Elimination System (NPDES) permits based on the WLAs for storm water
discharges in TMDLs. The key points presented in this memorandum are as follows:

NPDES-regulated storm water discharges must be addressed by the wasteload
allocation component of a TMDL. See 40 C.F.R. § 130.2(h). '

NPDES-regulated storm water discharges may not be addressed by the load
allocation (LA) component of a TMDL. See 40 CFR. §130.2 (g) & (h).

Storm water discharges from sources that are not currently_subj ect to NPDES
regulation may be addressed by the Joad allocation component of a TMDL. See
40 C.F.R. § 130.2(g).

1t may be reasonable to express allocations for NPDES-regulated storm water
discharges from multiple point sources as a single categorical wasteload allocation
when data and information are insufficient to assign each source or outfall
individual WLAs. See 40 C.F.R. § 130.2(31). In cases where wasteload allocations
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are developed for categories of discharges, these categories should be defined as
narrowly as available information allows.

The WLAs and LAs are to be expressed in numeric form in the TMDL. See 40
CF.R. §130.2(h) & (i). EPA expects TMDL authorities to make separate
allocations to NPDES- regulated storm water discharges (in the form of WLASs)
and unregulated storm water (in the form of LAs). EPA recognizes that these
allocations might be fairly rudimentary because of data limitations and variability
in the system.

NPDES permit conditions must be consistent with the assumptions and
requirements of available WLAs. See 40 C.F.R. § 122.44(d)(1)(vii)(B).

WQBELSs for NPDES-regulated storm water discharges that implement WLAs in
TMDLs may be expressed in the form of best management practices (BMPs)
under specified circumstances. See 33 US.C. §1342(p)(3)(B)(ii); 40 C.F.R.
§122.44(k)(2)&(3). If BMPs alone adequately implemsent the WLAs, then
additional controls are not necessary. ' ‘

EPA expects that most WQBELS for NPDES-regulated municipal and small
construction storm water discharges will be in the form of BMPs, and that
numeric limits will be used only in rare instances.

When a non-numeric water quality-based effiuent mit is imposed, the permit’s
administrative record, including the fact sheet when one is required, needs to
support that the BMPs are expected to be sufficient to implement the WLA in the
TMDL. See 40 CF.R. §§ 124.8, 124.9 & 124.18.

The NPDES permit must also specify the monitoring necessary to determine
compliance with effluent limitations. 'See 40 C.FR. § 122.44(i). Where effluent
limits are specified as BMPs, the permit should also specify the monitoring
necessary to assess if the expected load reductions attributed to BMP
implementation are achieved (e.g., BMP performance data).

The permit should also provide a mechanism to make adjustments to the required

BMPs as necessary to ensure their adequate performance.

This memorandum is organized as follows:

@.

(1D.

Regulatory basis for including NPDES-regulated storm water discharges in WLAs
in TMDLs; ‘ '

Options for addressing storm water i TMDLs; and
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(D). Determining effluent limits in NPDES permits for storm water discharges
consistent with the WLA

(@. Regulatory Basis for Including NPDES-regulated Storm Water Discharges in WLAs

in TMDLs

As part of the 1987 amendments to the CWA, Congress added Section 402(p) to the Act
to cover discharges composed entirely of storm water. Section 402(p)(2) of the Act requires
permit coverage for discharges associated with industrial activity and discharges from large and
medium municipal separate storm sewer systems (MS4), i.e., systems serving a population over
250,000 or systems serving a population between 100,000 and 250,000, respectively. These
discharges are referred to as Phase I MS4 discharges.

In addition, the Administrator was directed to study and issue regulations that designate
additional storm water discharges, other than those regulated under Phase I, to be regulated in .
order to protect water quality. EPA issued regulations on December 8, 1999 (64 FR 68722),
expanding the NPDES storm water program to include discharges from smaller MS4s (including
all systems within “urbanized areas” and other systems serving populations less than 100,000)
and storm water discharges from construction sites that disturb one to five acres, with
opportunities for area-specific exclusions. This program expansion is referred to as Phase IL

Section 402(p) also specifies the levels of control to be incorporated into NPDES storm
water permits depending on the source (industrial versus municipal storm water). Permits for
storm water discharges associated with industrial activity are to require compliance with all
applicable provisions of Sections 301 and 402 of the CWA, Le., all technology-based and water
quality-based requirements. See 33 U.S.C. §1342(p)(3)(A). Permits for discharges from MS4s,
however, “shall require controls to reduce the discharge of pollutants to the maximum extent
practicable ... and such other provisions as the Administrator or the State determines appropriate
for the control of such pollutants.” See 33 U.S.C. §1342(p)(3)(B)(ii1).

Storm water discharges that are regulated under Phase I or Phase II of the NPDES storm
water program are point sources that must be included in the WLA portion of a TMDL. See 40
C.F.R. § 130.2(h). Storm water discharges that are not currently subject to Phase I or Phase II of
the NPDES storm water program are not required to obtain NPDES permits. 33 U.S.C.
§1342(p)(1) & (p)(6). Therefore, for regulatory purposes, they are analogous to nonpoint sources
and may be included in the LA portion of a TMDL. See 40 C.F.R. § 130.2(g).

(). Options for Addressing Storm Water in TMDLs

Decisions about allocations of pollutant loads within a TMDL are driven by the quantity
and quality of existing and readily available water quality data. The amount of storm water data
available for a TMDL varies from location to location. Nevertheless, EPA expects TMDL
authorities will make separate aggregate allocations to NPDES-regulated storm water discharges
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(in the form of WLAS) and unregulated storm water (in the form of LAs). It ma}; be reasonable

1o quantify the allocations through estimates or extrapolations, based either on knowledge of land

use patterns and associated literature values for poliutant loadings or on actual, albeit limited,

loading information. EPA recognizes that these allocations might be fairly rudimentary because
of data limitations.. '

EPA also recognizes that the available data and information usually are not detailed
enough to determine waste load allocations for NPDES-regulated storm water discharges on an
outfall-specific basis. In this situation, EPA recommends expressing the wasteload allocation in
the TMDL as either a single number for all NPDES-regulated storm water discharges, or when
mformation allows, as different WLAs for different identifiable categories, e.g., municipal storm
water as distinguished from storm water discharges from construction sites ‘Or municipal storm
water discha;ges from City A as distinguished from City B. These categornies should be defined
as narrowly as available information allows (e.g., for municipalities, separate WLAs for each
municipality and for industrial sources, separate WLAs for different types of industrial storm
water sources or dischargers). - :

(II). Determining Effluent Limits in NPDES Permits for Storm Water Discharsges /
Consistent with the WLA ‘

Where a TMDL has been approved, NPDES permits must contain effluent limits and
conditions consistent with the requirements and assumptions of the wasteload allocations in the
TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Effluent limitations to control the discharge of
pollutants generally are expressed in numerical form. However, in light of 33 U.S.C.
§1342(p)(3)(B)(iii), EPA recommends that for NPDES-regulated municipal and small
construction storm water discharges effluent limits should be expressed as best management
practices (BMPs) or other similar requirements, rather than as numeric effluent Limits, See
Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits, 61 FR 43761 (Aug. 26, 1996). The Interim Permitting Approach Policy recognizes the
need for an iterative approach to control pollutants in storm water discharges. Specifically, the
policy anticipates that a suite of BMPs will be used in the initial rounds of permits and that these
BMPs will be tailored in subsequent rounds. :

- EPA’s policy recognizes that because storm water discharges are due to storm events that
are highly variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small construction

' storm water discharges, The variability in the system and minimal data generally available make

,

it difficult to determine with precision or certainty actual and projected loadings for individual
dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.
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Under certain circumstances, BMPs are an appropriate form of effluent limits to control
pollutants in storm water. See 40 CFR § 122.44(k)(2) & (3). If it is detérmined that a BMP
approach (including an iterative BMP approach) is appropriate to meet the storm water
component of the TMDL, EPA recommends that the TMDL reflect this.

EPA expects that the NPDES permitting authority will review the information provided
by the TMDL, see 40 C.F.R. § 122.44(d)(1)(vii)(B), and determine whether the effluent limit is
appropriately expressed using a BMP approach (including an iterative BMP approach) or a
numeric limit. Where BMPs are used, EPA recommends that the permit provide a mechanism 1o
require use of expanded or better-tailored BMPs when monitoring demonstrates they are
necessary to implement the WLA and protect water quality.

Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the
BMP selection and assumptions needs to be included in the permit’s administrative record,
including the fact sheet when one is required. 40 C.F.R.§§ 124.8, 124.9 & 124.18. For general
permits, this may be included in the storm water pollution prevention plan required by the permit.
See 40 C.F.R. § 122.28. Permitting authorities may require the permittee to provide supporting
information, such as how the permittee designed its management plan to address the WLA(s).
See 40 C.F.R. § 122.28. The NPDES permit must require the monitoring necessary 10 assure
compliance with permit limitations, although the permitting authority has the discretion under-
EPA’s regulations to decide the frequency of such monitoring. See 40 CFR § 122.44(i). EPA
recommends that such permits require collecting data on the actual performance of the BMPs.
These additional data may provide a basis for revised management measures. The monitoring
data are likely to have other uses as well. For example, the monitoring data might indicate if it is
necessary to adjust the BMPs. Any monitoring for storm water required as part of the permit
should be consistent with the state’s overall assessment and monitoring strategy.

The policy outlined in this memorandum affirms the appropriateness of an iterative,
adaptive management BMP approach, whereby permits include effluent limits (e.g., 2
combination of structural and non-structural BMPs) that address storm water discharges,
implement mechanisms to evaluate the performance of such controls, and make adjustments (i.e.,
more stringent controls or specific BMPs) as necessary to protect water quality. This approach is
further supported by the recent report from the National Research Council (NRC), 4ssessing the
TMDL Approach to Water Quality Management (National Academy Press, 2001). The NRC
report recommends an approach that includes “adaptive implementation,” i.e., “a cyclical process

in which TMDL plans are periodically assessed for their achievement of water quality standards™
... and adjustments made as necessary. NRC Report at ES-5.

This memorandum discusses existing requirements of the Clean Water Act (CWA) and
codified in the TMDL and NPDES implementing regulations. Those CWA provisions and
regulations contain legally binding requirements. This document describes these requirements; it
does not substitute for those provisions or regulations. The recommendations in this
memorandum are not binding; indeed, there may be other approaches that would be appropriate
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in particular situations. When EPA makes a TMDL or permitting decision, it will make each
decision on a case-by-case basis and will be guided by the applicable requirements of the CWA
and implementing regulations, taking into account comments and information presented at that
time by interested persons regarding the appropriateness of applying these recommendations to
the particular situation. EPA may change this guidance in the future.

If you have any questions please feel free to contact us or Linda Boornazian, Director of
the Water Permits Division or Charles Sutfin, Director of the Assessment and Watershed
Protection Division.

cc:
Water Quality Branch Chiefs
Regions 1 - 10

- Permit Branch Chiefs

Regions 1 - 10
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355 South Grand Avenue, 40th Floor, Los Angeles, California 90071-3101
Telephone 213.626.8484 Facsimile 213.626.0078

July 28, 2009

Hand Delivery LLu i b

Mr. Ivar Ridgeway

Storm Water Permitiing Unit

Los Angeles Regional Water Quality Control Board
320 W. 4% Street, Suite 200

Los Angles, CA 90013

Re: Proposed Modz'f cations 1o NPDES Storm Water Discharge Permit to
Incorporate Provisions of the Los Angeles River Watershed Trash TMDL Inz‘o Storm
Wuter Discharge Permit (NPDES NO. CAS00400] )

Dear Mr. Ridgeway: -

This will provide the initial comments of the Cities of, Monrovia,-San ‘
Fernando, San Marino and South EI Monte (“Cities”), co-permittees under the above-
referenced storm water permit on the Board’s July 6, 2009 letter. In the J uly 6, 2009
letter, the Regional Water Quality Control Board (“Board”) indicated that it will
consider modifications to incorporate the trash TMDL for the Los Angeles River
Watershed mto the existing NPDES stormwater permit. The Cities reserve the right
to submit additional comments at such time as there is a staff report detailing the
exact proposed permit modifications to be considered by the Board. In the interim,
however, the Cities wanted to make the following initial observations:

(1) Like many other cities, each of these Cities has an active program to
implement “Best Management Practices” (BMP) in controlling the
discharges to its storm water system. Each of the cities has senior staff
members who ensure close attention to BMP activities.

(2) For both legal and practical reasons, the Cities believes that any effort to
incorporate strict number limits of the gallons of “trash” that can be
discharged from its storm water system (as suggested in Table 7-2.2 of the
TMDL) 1s infeasible and not Jegally required. The Cities wish to highlight
just a few reasons why this is so.

(a) Practical]y, the elimination of all trash (as required by the TMDL)
in storm water discharges is difficult to measure and would require
heroic efforts during times of winter storms.
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(b) Scientifically, the measuring of “trash” (itself a wide category) at a
point that will effectively capture just a particular City’s storm
water discharges (and no other entities storm water discharge) is a
process that the Cities (and their staff) do not currently
comprehend. Yet, Table 7-2.2 referenced m the July 6, 2009 letter
suggesting permit modifications requires a relatively exact
measure. The City is permitted no more than a “baseline” level of
a specified amount expressed in terms of gallons or pounds of
irash, with reductions starting at 40% of that baseline in the first
full year of implementation. It is unclear (at best) how and by
what method “pounds of trash” coming from the City’s storm
water system will be measured..

(c) Legally, the City does not understand why the Regional Board
feels compelled to move to strict numeric limits in light of EPA .
Policy Guidance, the 2006 State Board’s Blue Ribbon Penal on the
Feasibility of Numeric Effluent Limits Applicable to Discharges of
Storm Water, or any other standard. The July 6, 2009 letter
references one subpart of the EPA NPDES regulations, specifically
40 C.F.R. Section 122.44(d). Of course, that same Section 122.44
also contains subpart (k) which allows the use of “Best
Management Practices” (BMPS” to control or abate the discharge
of pollutants in specified conditions including when:

“(3) Numeric effluent limitations are infeasible; or A

(4) The practices are reasonably necessary to achieve effluent
limitations an standards or to carry out the purposes and intent of
the CWA [Clean Water Act].” 40 C.F.R. Section 122.44(k)(3) and

O

The Cities submits that subpart (k) of the federal regulations
compel the exact opposition conclusion of Board staff in this
instance—BMPs should be utilized in lieu of strict numeric limits
in order to effectuate the purposes and intent of the Clean Water
Act and because numeric effluent limitations are infeasible.

1u—-197 11-218
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The Cities of Monrovia, San Fernando, San Marino, and South El Monte look
forward to continuing a mutual dialogue with the Board and Board staff on this issue.

Sincerely,

\

k)

Norman A. Dupont

82001-0004\1154129v1.doc
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July 28. 2009

Ivar Ridgeway :

Storm Water Permitting Unit

Los Angeles Regional Water Quality Control Board
320 West 4th Street. Suite 200 : :

Los Angeles, CA 90013 ‘

RE: Public Workshop on Los Angeles Municipal Storm Water Permit (NPDES No. CAS004001) Reopener
to Incorporate Provisions of the Los Angeles River Watershed Trash Total Maximum Daily Load

Dear Mr. Ridgeway,

On behalf of the Santa Monica Baykeeper and its 6,000 members and supporters in the Los Angeles area,
please accept the following comments on the above-referenced matter. The Santa Monica Baykeeper (“Baykeeper™)
supports the Regional Board’s decision to begin the process of amending the Los Angeles Municipal Storm Water
Permit (NPDES No. CAS004001) (* Municipal Storm Water Permit™) to incorporate the wasteload allocations
(*WLA™) of the Los Angeles River Watershed Trash Total Maximum Daily Load (LA River Trash TMDL™).
Because the TMDL became effective on September 23, 2008 and its first compliance deadline has already passed,
we strongly urge the Regional Board to incorporate the TMDL's WLAs and implementation schedule as swiftly as
possible. Only then can the Los Angeles River watershed be adequately protected from the continued disastrous
impacts of trash.

1. The Municipal Storm Water Permit Reopener to Incorporate the LA River Trash TMDL Is Reguired
by the Clean Water Act and the California Water Code

Under the Clean Water Act’s implementing regulations, NPDES permit such as the Municipal Storm Water
Permit must be consistent with the assumptions and requirements of any available waste Joad allocations. 40 C.F.
R.§122.44 (d)(4)(vii)(B). Section 13263 of the California Water Code requires that permits issued by California’s
water boards must “implement any relevant water quality control plans™ such as the Los Angeles Basin Plan. Water
Code, § 13263 (a). Indeed, the Municipal Storm Water Permit complies with these federal and state law mandates
by providing for modifications of its requirements to ““[iJncorporate ... amendments to the [Los Angeles] Basin
Plan.” Municipal Storm Water Permit (as amended), at 73. ‘

The LA River Trash TMDL became effective as a Basin Plan amendment in September 2008. In addition,
the WLAs of the LA River Trash TMDL apply to stormwater dischargers and the LA River Trash TMDL Basin
Plan amendment specifically stated that it “will be implemented through stormwater permits.” Los Angeles Basin
Plan, Chapter 7. Table 7-2.1. Therefore, the Regiona) Board must incorporate the LA River Trash TMDL into the
Municipal Storm Water Permit because it is both a Los Angeles Basin Plan amendment and contains WLAs that
must be part of the permit as mandated by the Clean Water Act.'

" The Regiona] Board hus already successfully reopened the Municipal Storm Water Permit to incorporate the Santa Monica Bay Beaches
Bactera TMDL. for dry weather and the Marina del Rey Harbor and Mother's Beach Bacreria TMDL for summer dir weather,



I1. Municipal Storm Water Dischargers Have Had Adequate Time to Take Measures 1o Come into
Compliance with the TMDL and a Permit Reopener Is Thus Timely

The LA River Trash TMDL was originally adopted by the Los Angeles Regional Water Quality Control
Board (*Regional Board™) on September 19. 2001. The TMDL was subsequently approved by the State Water
Resources Control Board and the U.S. EPA and became effective on September 23. 2002. The WLAs and all other
elements of the LA River Trash TMDL were later upheld by the California Court of Appeal on January 26. 2006. -
As a result. all dischargers covered by the Municipal Storm Water have been aware both of the WLAs and the
implementation measures and deadlines envisioned by the LA River Trash TMDL since at Jeast January 2006.
Moreover. none of the permitiees has challenged the re-adoption of the LA River Trash TMDL on August 9. 2007.

In these circumstances, all permittees under the Municipal Storm Water Permit have had ample 1ime to
develop measures 10 achieve compliance with the LA River Trash TMDL. This combined with the TMDL’s
measured approach for reaching the “zero trash”™ numeric target over a period of eight years and the provision
allowing permittees to show compliance by using a full capture system more that adequately accommodates any
concerns related 1o the need for more time 1o meet the TMDL's requirements. Therefore. the Regional Board
should incorporate the clear requirements of the LA River Trash TMDL into the Municipal Storm Water Permit
expeditiously. : : : :

TI1. The Regional Board Should Clarify in the Permit Reopener that the LA River Trash TMDL Includes
to Compton Creek ‘

In the recent review of the 303(d) list of impaired waters in the Los Angeles Region, the Regional Board
stated that it will not be developing a trash TMDL for Compton Creek as the Compton Creek Trash TMDL is
included in the LA River Trash TMDL. Based on these assurances, we request the Regional Board confirm that
Compton Creek is one of the waterbodies to which the LA River Trash TMDL would apply through the Municipal
Storm Water Permit. :

IV. Conclusion

For the reasons stated above, we support the Regional Board’s decision to reopen the Municipal Storm
Water Permit and incorporate the LA River Trash TMDL. The LA River Trash TMDL's requirements are clear and
will be easily translated into Municipal Storm Water Permit requirements in a manner similar to the incorporation
of the Santa Monica Bay Beaches Bacteria TMDL for summer dry weather and the Marina del Rey Harbor '
Mother's Beach and Back Basins TMDL. As evident from the most recent iteration of the Los Angeles Region
303(d) list of impaired waters, the Los Angeles River watershed remains impaired for trash discharged from
stormdrains. Every wet season, tons of trash are carried by the Los Angeles River and its tributaries to our beaches
and coasta) waters, harming marine life and beach-goers. The swift incorporation of the LA River Watershed Trash
TMDL into the Munjcipal Storm Water Permit will provide the impaired watershed with a necessary and long-
overdue protection. ' ’

Thank you for the opportunity to submit these comments. Jf you have any questions, please tontact Tatiana
Gaur at (310) 305-9645. '

Sincerely,
Is/
Tatiana Gaur
Staff Atlorney
Santa Monica Baykeeper

2 The TMDL. was set aside so that the Regional Bourd can adequately complete an environmental review. On August 9, 2007 the Regional ;
Board re-adopied the LA River Trash TMDL and approved the supporting environmental review documentation. \

'
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Richard Montevideo
A : Direct Dial: (714) 662-4642.
ATTORNEYS AT LAW ) ) : E-mail: rmontevideo@rutan.com

July 27, 2009

VIA OVERNITE EXPRESS

Mz, Ivar Rldgeway

Storm Water Permitting Un1t

California Regional Water Quality Control Board
Los Angeles Region '
320 West 4th Street, Suite 200

Los Angeles, CA 90013

. Re: Comments on Modlﬁcatlons to Incorporate Provisions of the Los Angele&lhvé}u
Watershed Trash Total Maximum Daily Load (TMDL) into the Los Angelgs
County Municipal Stormwater Discharge Permit (NPDES No. CASOO4001)

Dear Mr. Rldgeway

These: comments are being submitted on behalf of the Cities of Downey and Slgnal Hill,
and the ad hoc group of cities known as the Coalition for Practical Regulation' (hereafter
collectively “Cities”), in connection with a July 6, 2009 Notice from the California Regional
Water Quality-Control Board, Los Angeles Region (“Regional Board”)requesting comments and
scheduling a workshop on proposed action to incorporate provisions of the Los Angeles River
Trash Total Maximum Daily Load (“TMDL”) into the existing Los Angeles County Municipal
Stormwater Discharge Permit (‘NPDES No. CAS004001,” hereafter “NPDES Penmt” or
“Permit”),

As further discussed below and as supported by the attached documentation, the Cities
strongly believe it is premature at this time to be incorporating either this particular TMDL or
any TMDL into the existing NPDES Permit, in light of the Orange County Superior Court’s

. recent decision in City of drcadia v. State Board, OCSC Case No. 06CC02974 (the “Arcadia

' " The Coalition for Practical Regulation also : known as “CPR” is an ad hoc group of

municipalities in Los Angeles County committed to obtaining clean water through cost-effective
and reasonable storm water regulations, and consists of the following Cities: Arcadia, Artesia,

Baldwin Park, Bell, Bell Gardens, Bellflower, Carson, Cerritos, Commerce, Covina, Diamond

Bar, Downey, Gardena, Hawaiian Gardens, Industry, Irwindale, La Canada Flintridge, La

Mirada, Lakewood, Lawndale, Monterey Park, Norwalk, Palos Verdes Estates, Paramount, Pico

Rivera, Pomona, Rancho Palos Verdes, Rosemead, Santa Fe Springs, San Gabriel, Sierra Madre,

Signal Hill, South El Monte, ‘South Gate, South Pasadena, Vernon, Walnut, West Covina, and

‘Whittier.

Rutan & Tucker, LLP | 611 Anton Blvd, Suite 1400, Costa Mesa, CA 92628
PO Box 1950, Costa Mesa, CA 92628-1950 | 714-641-5100 | Fax 714-546-9035

: ) 227/065121-0080
Orange County | Palo Alto | www.rutan.com
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Case”), and given that the térm of the existing NPDES Permit expired as of December 13, 2006, -

with various renewal applications presently pending before the Regional Board for the renewal
of the NPDES Permit (including separate permit applications having been filed by the Cities of
Downey and Signal Hill, as well as by other cities). As such, any incorporation of this TMDL or
any other TMDL, should be done in conjunction with the adoption of the renewed NPDES
Permits through the pending permit applications, i.e., Reports of Waste Discharge (“"ROWD™)

- submissions, and only after all Appeals in the Arcadia Case have been completed, and if the

Superior Court’s Decision therein has been upheld (Exhibit “1” hereto), then only after the
changes resulting from the deletion of the “potential” use designations and the Water Code
Sections 13241/13000 analysis of the Water Quality Standards (“Standards™) have been made.

Moreover, at such time as the required review of the Standards in the Basin Plan has been :

completed, as required by the Superior Court in the. Arcadia Case,” and the Regional Board is

considering the incorporation of this or a revised trash TMDL or. TMDLs into any Municipal

NPDES Permit, any incorporation of the TMDL into a Municipal NPDES Permit must then take
into account the following: ‘ — : : .

(1) Any incorporation of a TMDL into a Municipal- NPDES Permit in the Los
Angeles Region is premature atthis time. - ' . :

(2)  That Federal law and State policy do not require or even recommend compliance

~ with TMDLs through the use of numeric limits, i.e., strict compliance with the. waste load

allocations (“WLAs™) in a TMDL. Instead, both State and federal policy provide for the
compliance. with TMDLs through the use of iterative Maximum Extent Practicable (“MEP?)

compliant BMPs, and not through strict compliance with WLAs (which are a form of pumeric

effluent limits).

(3)  Any amendment to or reissuance. of an NPDES Permit to incorporate new terms,

as confirmed by the California Supreme Cowrt in the City of Burbank v. State Board
("Burbank”) (2005) 35 Cal.4th 613, can only be adopted once the factors and considerations
required under Water Code section 13241, as. well as section 13000, have first been met.

(4) - To the extent any monitoring or other requirements involving an investigation of
water quality is to be required as part of the incorporation of a TMDL into a Municipal NPDES

Permit, Water Code Sections 13225, 13165 and 13257 all require that a cost/benefit analysis be

conducted.

L

2 The Cities acknowledge that the Arcadia Case is pres“enﬂy on .appeal but contend the '

Superior Court’s determinations on the need to comply with the requirements of Water Code -

Sections 13241/13000, and the need to delete the “potential” use designations, will be upheld.
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5 To the extent this or any other TMDL is to be incorporated into a Municipal
NPDES Permit, in a fashion that is not otherwise required by federal law, such a requirement
cannot be imposed unless the State first provides funding for this non-federal mandate to the
Cities, consistent with the requirements of the California Constitution. '

L INCORPORATION OF THE TRASH TMDL INTO ANY MUNICIPAL NPDES
PERMIT IS PREMATURE.

A. No TMDL Should Be Incorporatéd Into The NPDES Permit Until The
" Arcadia Case Has Been Resolved And The Review And Necessary Revisions
Of The Water Quality Standards Ordered Therein, Completed. '

The incorporation of a TMDL into an NPDES Permit is, in effect, the final step in the
process of seeking to enforce Water Quality Standards as against storm water (“Stormwater”)’
dischargers. As recognized by the Court of Appeal in City of Arcadia v. State Board (2006) 135
Cal.App-4th 1392, 1404, “[a] TMDL must be ‘established’ at a level necessary to implement the
applicable water quality standards.” (dlso see City of Arcadia v. EPA (N.D. Cal 2003) 265
F.Supp.2d 1142, 1145 [“each TMDL represents a goal that may be implemented by adjusting |
pollutant discharge requirements in individual NPDES Permits or establishing nonpoint source N |
controls.”].) : g ‘ : '

In the recent drcadia Case, a number of cities successfully challenged the propriety of
the Standards in the Basin Plan, and particularly the Water Boards® failure to conduct a Water
Code Section 13241/13000 analysis during the course of the 2004 Triennial Review, and their
failure to correct the improperly designated “potential” use designations in the Basin Plan. As
discussed below, the trial court in the Arcadia Case determined that the State and Regional

A

3 The term “storm water” is defined under federal law to include both dry weather and wet
weather runoff, i.e., “storm water” plainly includes not only precipitation events but also urban
runoff. (See Exhibit “2” hereto, 11/26/2008 Judgment of Superior Court in the Arcadia Case,
p. 2, fn. 2, citing 40 CFR. §122.26(b)(13) and finding as follows: “Federal law defines ‘storm
water’ to include urban runoff, i.e., ‘surface runoff and drainage’.” In their- Opening Brief filed !
on June 11, 2009, the Appellant State and Regional Boards conceded that “storm water emanates i
from diffuse sources, including surface run-off following rain events (hence, ‘storm water’) and :
urban run-off.” (Appellant Boards Opening Brief in the Arcadia Case, p. 9, n. 5.) Also see the

Opening Appellate Brief of the Appellants/Intervenors NRDC, et al. filed on 6/09/09 in City of

Arcadia v, State Board, Case No. G041545, p. 6, n. 3, where said Appellants, stated as follows: .

“For ease of reference, throughout this brief the terms ‘urban runoff” and stormwater’ are used
interchangeably to refer generally to the discharges from the municipal discharger storm sewer

systems. A definition of stormwater includes ‘stormwater runoff, spow melt runoff, and surface

runoff and drainage.” (40 CF.R. § 122.26(b)(13).).”

227/065121-0080
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Boards were now required t0 conduct this 13241/13000 review and to make appropriate

revisions to-the Standards, including deleting the “potential” usé designation.

- Thus, any consideration of the incorporation. of the trash TMDL, or any other TMDL,
into a Municipal NPDES Permit for the Los Angeles Region, should be delayed until such time
as the propriety of the Standards upon which the TMDL is based, have been reviewed and
corrected. For example, in this case, the trash TMDL is based on various “potential” use
designations, which as the Superior Court found in the Arcadia Case is improper, and thus, any
attemnpt to enforce. the trash TMDL to protect mere “potential” beneficial uses, will likely be a
significant waste of scarce publlc Tesources as the Standards are likely to change.

Moreover, although the Arcadia Case is presenﬂy on appeal, at a mlmmum in hght of the
significance of the Superior Court’s rulings that the “potential” use designations are improper
and are to be replaced with other more appropriate use des1gnat10n and that other changes to the
Standards may be necessary once the review under Water Code Sections 13241 and 13000 has

been completed, any decision to attempt to enforce the existing Standards through the

incorporation of the trash TMDL or other TMDLs into a Municipal NPDES Permit, should at a

minimum be delayed until such time as the 4rcadia has been finally decided. To proceed with -

the incorporation of this trash TMDL info the existing NPDES Permit, blindly, understanding

" that the Standards supporting the TMDL have been adjudicated as being defective, and thus, that
the TMDL itself may need to be revised, is arbltra:y and capricious action that will only lead to
further litigation. : 4

In the Areadia Case, with respect to the 'propriety of the Standards in the existing Basin -

Plan .as they are to be-applied to Stormwater, in a Nétice of Ruling/Decision dated March 13,
2008 (Exhibit “1” hereto, hereafter “Decision”), the Supenor Court, the Honorable Thierry 1
Colaw presiding, held, among other thmgs as follows:

The Standards cannot be apphed to storm water without
appropriate consideration of the 13241/13000 factors. There is no .
substantial evidence showing that the Boards considered the
13241713000 factors before applying the Standards to storm water-
in the 1975 Plan Adoption, the 1994 Amendment, or the 2002
Bacteria Objective. ... They must be-considered in light of the
impacts on the “dischargers” themselves. The evidence before the
court shows that the Board did not intend that the Basin Plan of
1975 was to be applied to storm waters when it originally was
adopted. The Respondents admit this. “[TJhe regional board
considered storm water to be essentially uncontrollable in 1975.”
[Citation.] This was confirmed by the State Board in'a 1991 Order
when it stated: ~“The Basin Plan specified requirements and
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controls for ‘traditional’ point sources, but storm ‘water
discharges were not covered . .. The Regional Board has not
amended the portions of its Basin Plan relating to storm water and
urban runoff since 1975. Therefore, we conclude that the Basin
Plan does not address-controls on ‘such discharges, except for the
few practices listed above. Clearly, the effluent limitations listed
for other point sources are not meant to apply.” [Citation.]
There is no substantial evidence in the record to show that the
. Boards have ever analyzed the 13241/13000 factors as they relate
to storm water. (See Exhibit “1,” Decision p. 5-6; -bolding in
original.) L ‘

Slmllarly the Supenor Court found that the Water Boards’ development of Standards
“based on mere potentla uses, was inappropriate, holding:

Section 13241 does not use the word “potential” anywhere in
the statute. It does describe the factors previously discussed
and specifically states that a factor “to be considered” is “Past, -
present, and probably future beneficial uses of water.,” Water
C. § 13241(a).

% % %X

The real problem is that basing Standards on “potential” uses
is inconsisterit. with the clear and specific requirements in the
law that Boards consider “probable future” uses. It is -also
inconsistent with section 13000 which requires that the Boards
consider the “demands being made and to be made” on state
. waters. (Water C. § 13000 emphasis added.) The factors listed -
by the Legislature in 13241 were chosen for a reason. Bonnell
v. Medical Bd. Of California (2003) 31 Cal.App.4th 1255, 1265
[courts will “not accord deference” to an interpretation which
“is incorrect in light of the unambiguous language of the
statute”] Respondents have acted contrary to the law by
applying the vague “potential” use designations to storm
water, (Exhibit “1,” Decision, p. 5.)

In light of the fact that the trash TMDLs have been based on a set of Standards that, as of .
this point in time, have been determined to be defective because of the improper inclusion of
“potential” use designations as well as the possible defects created by the Boards® failure to
comply with Water Code Sections 13241/13000 as they relate to Stormwater, at a minimum, the

227/065121-0080
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Cities respectfully request that the trash TMDL, and any other TMDL, not be incorporated into
the subject NPDES Permit, or any other NPDES Permits, until such time as the final decision has
been rendered in the Arcadia Case, and if the Superior Court’s decision is upheld, until such time
as the Judgment and Writ of Mandate set forth in that case have been complied with. (See
Exhibits “2” -and “3” hereto, the Judgment and Wit of Mandate entered in the Arcadia Case by
the superior court.) : o _ :

B. The Term Of The Existing NPDES Permiit Expired On December 13, 2006,
And The Incorporation Of This Or Any Other TMDL Should Be Addressed
In Accordance With The Pending Renewal Process. o

- The existing Municipal NPDES Permit for Los Angeles County was issued on December - e
13, 2001, and by its own terms expired on December 13, 2006. (albeit under the federal-
regulations, the terms of the existing Municipal NPDES Permit are to remain in effect until a
replacement permit is adopted). In accordance with the requirements of the applicable federal
- regulations governing the renewal of NPDES Permits, the City of Downey, the City of Signal -
Hill, and several other small cities within Los Angeles County, along with the County of Los .
Angeles and numerous other cities in the County, filed ROWDs to renew their’ Municipal
' 7 NPDES Permit. "To date, as far as the Cities are aware, none of these various ROWD
- applications have not been processed by the Regional Board, and it is unclear when the Regional
Board will commence the renewal process. It is clear, however, that the renewal process is long
- overdue, as the term of the existing Municipal NPDES Pem_lit expired well over two. and one-
half years ago, and that, to date, the Regional Board has not provided any justification for the.
delay in moving forward with the issuance of new Municipal NPDES Permits for the applying
Cities. ‘ ' : R -

~ In light of the fact that the renewal process is long overdue, and given the importance of

the issue of incorporating TMDLs into a2 Municipal NPDES Permit, as well as the complexities
created by doing so, any incorporation of the trash TMDL or any other TMDLs. into the
Municipal NPDES Permits, should be conducted as part of the permit renewal process.  To do o

- otherwise at this time is to proceed ina manner that is arbitrary and capricious. - :

227/065121-0080
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II. ANY PERMIT TERM INCORPORATING A TMDL MUST BE IN
COMPLIANCE WITH APPLICABLE STATE AND FEDERAL LAW AND
POLICIES.

A. Federal And State Policies Provide For The Use Of Best Management
Practices (“BMPs”) In Lien Of Numeric Water Quality-Based Effluent
Limitations, When Enforcing a TMDL Or Otherwise.

At the time when either this TMDL or any other TMDL is appropriately being evaluated
- for purposes of incorporating it into any Municipal NPDES Permit, the Regional Board must
consider existing federal and State laws, as ‘well as applicable policies governing whether and

" how any such TMDL is best incorporated into a Municipal NPDES Permit.

Initially it must be recogmzed that existing federal law does not require that Stormwater
dischargers strictly comply with WLAs, as set forth in a TMDL, but instead only requires
compliance with WLAs through the use of the maximum extent practicable (“MEP”) standard,
and importantly, through the use of best management practices (“BMPs™). In fact, time .and
again the Courts, US EPA and the State Board have all recognized that Stormwatet discharges
are different from traditional point source discharges, and that Stormwater must be analyzed and
treated as such in accordance with the requirements of the Clean Water Act.

~ For example, in Building Industry Association of San Diego County v. State- Water
Resources Control Board (2004) 124 Cal.App.4th 866, 874, the Appellate Court determined that
“in 1987, Congress amended the Clean Water Act to add provisions that specifically concerned
NPDES permit requirements for storm sewer discharges. [Citations.] In these amendments,
enacted as part of the Water Quality Act of 1987, Congress distinguished between industrial and
municipal storm water discharges. . . . With respect to municipal storm water discharges,
Congress clarified that the EPA has the authonty to fashion NPDES permit requlrements to meet
- water quality standards without specific numeric effluent limits and instead to impose ‘controls
_to reduce the discharge of pollutants to the.maximum extent practicable.”” (Id, emphasis in-
original, citing 33 USC § 1342 (p)(3)(B)(iii) & Defenders of Wildlife v. Browner ( Defenders ")
* (9th Cir. 1999) 191 F.3d'1159, 1163.) '

- In Defenders, supra, 191 F.3d 1159, relied upon by the BI4 Court of Appeal, the Ninth
Circuit similarly recognized the different approach taken by Congress when addressing storm
water discharges versus industrial discharges, finding that “industrial discharges must comply
strictly with state water-quality standards,” with Congress choosing “not-to include a similar
provision for mumclpal storm-sewer discharges.” (Id at 1165.) As the Defenders Court held,
“instead, “Congress requlred municipal storm-sewer dischargers ‘to reduce the discharge of
pollutants to the maximum extent practicable’ . .. .” (/d.) The Ninth Circuit went on to find,
after. reviewing the relevant portions of the Clean Water Act, that “because 33 U.S.C.

’
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§ 1342(p)(3)(B) is not merely silent regarding whether municipal discharg‘es must comply with .

33 U.S.C. § 1311,” but instead Section 1342@)(3)(B)(iii) “replaces the requirements of § 1311

‘with the requirement that municipal storm-sewer dischargers ‘reduce the discharge of pollutants

to the maximum extent practicable . . .". In such circumstances, the statue unambiguously
demonstrates that Congress did not require municipal storm-sewer discharges to comply strictly
with 33 U.S.C. § 1311(b)(1)(C).” (/d at 1165, emphasis in original.) :

With respect to TMDLs specifically, that WLAs within 2 TMDL are not required under
the Clean Water Act to be strictly met, was confirmed by U.S. EPA itself in a November 22,
2002 EPA Guidance Memorandum on “Establishing Total Maximum Daily Load (TMDL)

. Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements
Based on those WLAs.” (Exhibit “4” hereto.) In the EPA Guidance Memorandum, EPA

explained that for NPDES Permits regulating municipal storm water discharges, any water

quality based effluent limit for such discharges, should be “in the form of BMPs and that
- numeric limits will be used only in rare instances.” (Exhibit “4,” p. 6, emphasis added.) The
EPA recommended that “for NPDES-regulated municipal . . .- dischargers effluent limits

should be expressed as best management practices (BMPs), rather than as numeric effluent

limits.” (Id at p. 4) EPA went on to expressly recognize the difficulties in regulating-

Stormwater discharges, explaining its policy as follows:

EPA’s policy recognizes that because storm water discharges
~ are due to storm events that are highly variable in frequency .
and -duration and are not easily characterized, only in rare
cases will it be feasible or appropriate to establish numeric
-limits for- municipal and small construction storm water
-discharges. The variability in the system and minimal data
generally available make it difficult to determine with
precision or certainty actual and projected loadings for®
individual dischargers or groups of dischargers.. Therefore,
_EPA believes that in these situations, permit limits typically .
can be expressed as BMPs, and that numeric limits will be used
_only in rare instances. (EPA Guidance Memo, Ex. 4,p.4)

As such, ‘because‘ EPA has éxpresisly found, particularly when it comes to the
incorporation of a TMDLs into a municipal NPDES Permit, “that numeric limits will be used

only in rare instances,” and because in this case, there is no evidence that this is a “rare instance”

‘that would justify the inclusion of a numeric limit, any incorporation of the trash TMDL into a
municipal NPDES Permit should be limited to the inclusion of MEP-complaint BMPs, and not
the use of “numeric limits.” : . o
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In addition, the policy of the State of California is that strict numeric limits ‘are not an
appropriate means by which to implement the MEP standard under the Clean Water Act. The
State’s policy to apply the MEP standard through an iterative BMP process, and not through the
use of strict numeric discharge limitations, is reflected in numerous prior orders and other
documentation from the State Board. (See, e.g., State Board Order No. 91-04, p. 14 [“There are
no nimeric objectives or numetric effluent limits required at this time, either in the Basin Plan or

" any statewide plan that apply to storm water discharges.” p. 14] [Ex. 5]; State Board Order No.
96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd] to dictate the specific
controls.”] [Ex. 6]; State Board Order No. 98-01, p. 12 [“Stormwater permits must..achieve
compliance with water quelity standards, but they may do so by requiring implementation of
BMPs in liew of numeric water quality-based effluent limitations.”] [Ex. 7]; State Board Order .
No. 2001-11, p. 3 [“In prior Orders this Board has explained the need for the municipal storm
water programs and the emphasis on BMPs in lieu of numeric effluent limitations. »I [Ex. 8];
State Board Order No. 2001-15, p. 8 [“Whlle we continue to address water quality standards in - -
muni¢ipal storm water permits, we also continue to believe that the iterative approach, which
focuses on timely improvements of BMPs, is appropriate.”} [Ex. 9]; State Board Order No. 2006-

"12, p. 17 [“Federal regulations do not require numeric effluent limitations for discharges of
stormwater”] [Ex. 10]; Stormwater Quality Panel Recommendations to The California Siate
Water Resources Control Board — The Feasibility of Numeric Effluent Limits Applicable to
Discharges of Stormwater Associated with Municipadl, Industrial and Comstruction Activities,
June 19, 2006, p. 8 [“It is not feasible at this time to set enforceable numeric effluent criteria

© for municipal BMPs and in particular urban dischargers.”] [Ex. 11]; and an April 18, 2008
letter from the State Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most
NPDES Permits are largely comprzsed of numeric limitations for pollutants. . . . Stormwater
permits, on the other hand, usually require dischargers to implement BMPs.”] [Ex.1_2}.)

~ In short, neither State nor federal law, nor any state and federal policy, provide for the
incorporation of WLAs as strict numeric limits into 2 municipal NPDES Permit. In fact, they
provide for the. contrary, and recognize that numeric limits should only be incorporated into a
‘municipal NPDES Permit in “rare instances” with the State Board’s numeric effluent limits panel
concluding that “it i not feasible at this time to set enforceable numeric efﬂuen’c criteria for -
‘municipal BMPS and in particular urban dischargers.” '

B..  Any Attempt To Impose Strict Comphance With WLAs In A Stormwater
" Permit, Or To Impose Other Requirements That Go Beyond Federal Law Or
That Do Not Exist In Federal Law, Reqmre Compliance. With Water Code
Sections 13241 And 13000.

As explained by the Court of Appeal in BIA San Diego County v. State Board, supra, 124
Cal.App.4th 866, 874, in the Clean Water Act, Congress distinguished between industrial and
storm water discharges and clarified that with respect to municipal storm water discharges, “the
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EPA has the authority to fashion NPDES Permit requi:emeiljcs t0 meet storm water quality
standards without specific numeric effluent limits .. . .» Accordingly, any attempt to proceed at
this time and impose a permit term that requires strict compliance with a WLA, ... a numeric

~ effluent limit, is clearly a requirement that goes beyond what is compelled under federal law. As

such, all aspects of State law must be adhered to before any such permit term can be adopted.

In Burbank, supra, 35 Cal.4th 613, the Califor_nia Supreme Court held that to fhe extent
the NPDES Permmit provisions in that case were not compelled by federal law, that the Boards
were required to consider their “economic” impacts on the dischargers themselves, with the

- Court finding that the Water Boards must analyze the “dischargers cost of compliance.” (Id at

618.) The Supreme Court in Burbank also specifically interpreted the need to consider

“economics” as requiring the consideration of the “cost of compliance” on the cities involved in

that particular case. (Jd at 625.) -

. Sections ‘130-00 and- ,132'41 of the Porter-Cologne Act clearly require a conéideration ofa

series -of factors in not only establishing water qualify policy ‘and developing water quality

standards, but also in developing applicable permit terms. (See City of Burbank v. State Board, .

supra, 35 Cal.4th 613, 625 [“The plain language of Sections 13263 and 1324] indicates the
Legislature’s intent in 1969, when these statutes were enacted, that a regional board .consider the

 costs of compliance when setting effluent limitations in a waste water discharge permit.”].) The

goal of the Porter-Cologne Act is to “atfain the hig]zeSt-water quality which is reasonable,
considering all demands being made and to be made on those waters and the total values
involved, beneficial and detrimental, economic and social, tangible and intangible.” (Water

Code § 13000; see also Burbank; 35 Cal 4th 613, 618.).

Acéordingly, when es,téblishing water quality objectives, thé Water Boards must “ensure

the reasonable protection of beneficial uses,” recognizing that it “may be possible for the quality

of water to be changed to some degree without unreasonably affecting beneficial uses.”. (Water

Code §13241.) Section 13241 thus compels the Boards to .consider the following factors,

including when developing NPDES Permit terms (see Burbank, 35 C'al.¢m.6l3, 625):

(a) 'Past,. preseht, and probablé future beneﬁ'cial uses of
water.. o s ' ‘ o

) I En{'ironmental~characteristics of the hydrographic unit
under consideration, including the quality of water available
thereto. ‘ _

(©) Water quality conditions that could reasonably be
achieved ‘through the coordinated control of all factors which
- affect water quality in the area. ’
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(d)  Economic considerations.
(¢) ' The need for developing housing in the .i'egion;
§3) The need to develop and use recycled water.

In Burbank, supra, 35 Cal.4th 613, the California Supreme Court held that; . “The plain

language of Sections 13263 and 13241 indicates the Legislature’s intent in 1969, when these

statutes were enacted, that a regional board consider the cost of compliance when setting effluent
limitations in a waste water dlscharge perm1t ? (Ia’ at 625, emphases in original.)

In US. v. State Boazd (1986) 182 Cal.App.3d 82, the State Board issued revised water
quality standards for salinity control because: of changed circumstances’ which revealed new

“information about the adverse affects-of salinity on the Sacramento—San Joaquin Delta (“Delta”).
(Id at 115.) The State Board approved the revised standards with the understanding it would

impose more stringent salinity controls in the future. In invalidating the revised standards, the

court recognized the importance of complying with the policies and factors set forth under Water

Code sectlons 13000 and 13241, .and emphasized section 13241°s requirement of an analysis of
“economics.” The Court aiso stressed the importance of establishing water quality objectives

which are “reasonable,” and the need for adopting “reasonable standards con51stent with overall

State-wide interests™ |

1In formulating -a water quality control plan, the Board is invested
- with wide authority “to attain the highest water quality which is
reasonable, considering all demands being made and to be made
on those waters and the total values involved, beneficial and
detrimental, .economic and social, tangible and intangible.”
(§ 13000.) In fulfilling its statutory imperative, the Board is
required to “establish such water quality objectives . . . as.in its
. judgment will ensure the reasonable protection of beneficial uses
” (§ 13241), a conceptual classification far-reaching in scope.
© (Jd at 109-110, emphasis added.) :

LK
The Board’s obligation is 1o attain the highest reasonable water
quality “considering all demands being made and to be made on
.those waters and the total values involved, béneficial and

f‘detrimental, economic and social, tangible and intangible.”
(813000, italics added.) (Idat116.) :
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In performing its dual role, including development of water quality
objectives, the Board is directed to comsider not only the
availability of unappropriated water (§ 174) but also all
competing demands for water in determining what is a
reasonable level of water -quality protection (§ 13000). Im
addition, the Board must consider . . . “[water] quality

- conditions that could reasonably be .achieved through the
coordmated control of all factors which affect water quahty in the‘

a.” (Idat118, emph. added) -

Justice Brown in her concurring opmlon in Burbank, made several significant comments
regarding-the importance of considering “economics™ in partlcular and the Water: Code section

© 13241 factors in general when con31der1ng 1nc]ud1ng nurnenc efﬂuent hm1tat10ns in an NPDES

Permlt

l

Ap_plying this federal-state statu‘tdijy scheme, it appears that

throughout-this entire process, the Cities of Burbank and Los

. Angeles (Cities) were unable t'o-:ahav,e' economic factors
_ considered because the Los Angeles Regional Water Quality

Control Board (Board) — the body responsible to enforce the

statutory framework —falled to. comply Wlth its statutoryl
. mandate : ‘

For example, as ‘the trial court found the Board did not

. consider costs of compliance when it lmtlally established its

~ basin plan, and hence the water quality standards. The Board -

thus failed to abide by the statutory requlreménfs set forth in
Water Code section 13241 in establishing its ‘basin  plan.

Moreover, the Cities claim that the initial- parrative standards

were 30 vague as to make 'a serious economic analysis

“impracticable. Because the Board does not allow the Cities to-

raise their economic factors in the permit approval stage, they
are effectively precluded from doing so.. As a result, the Board

appears to be playing a game of “gotcha” by allowing the .

Cities to raise economic considerations when it is not practical,
but precluding them when they have the ability to do so. (Id at
632, 7. Brown concurring; empha51s added.)

Justice Brown went on to fmd that: -
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Accordingly, the Board has failed its duty to allow public

discussion — including economic considerations — at the
~ required intervals when making lts determination of proper-
- water quality standards.

What is unclear is why this process should be viewed as a
contest. ‘State and local agencies are presumably on the same
side. The costs will be paid by taxpayers and the Board should
have as much interest as any other agency in fiscally
responsible environmental solutions. (/4 at 632-33.)

The above-referenced statutory, regulatory and case authority. all confirm, not only that
‘municipal dischargers are to be treated differently than other industrial dischargers, but also that
numeric limits should not be applied to any municipal discharger at this time. “It is not feasible
at this time to set enforceable numeric effluent criteria for municipal BMPs and in particular
urban dischargers.” (Numenc Limits Panel Report, Exhibit “9,” p. 8.) Accordingly,  strict
" compliance with WLAs in the trash TMDL or any other TMDL, should not be required at this
- time, and to the extent a WLA is attempted to be incorporated into a municipal NPDES Permit,

and enforced as such and through a means other than through the use of the MEP-complaint
"BMPs, all applicable requirements of State law, mcludmg the analys1s requlred under Water
Code Sectmns 13?41/13000 must be met

C. . Any Addl’clonal Monitoring Or Required Investlgatlon Into Water Quality

‘Would Trigger The Need For A Cost-Benefit 'Analys1s Pursuant To Water

Code Sectxons 13225 13165 And 13267,

Before incorporating any aspect of a TMDL into .a municipal NPDES Permit, the -

Regional Board must also give consideration to the potential need to conduct .a cost-benefit
analysis, in accordance with Water Code Sections 13225(c), 13165-and 13267, That is, to the
. extent the Regional Board seeks to require a city to investigate and report on technical factors
.involved in water quality comtrol, or to require a city to implement additional monitoring
requirements, a cost-benefit analysis will need to be performed beforehand to. justify the
inclusion of any such additional reporting and monitoring requ1rement 4

Under. these Water Code Sections, where any investigation, monitoring or reporting
requirements are imposed upon a city, the State and Regional Boards are required to consider the
burdens of conducting the analysis, and preparing the monitoring reports, and may only require
such reporting and monitoring, where “the burdén, including costs, of such reports” bears “a
reasonable relationship to the need for the report and the benefits to be obtained from the
reports.” Moreover, under Water Code Section 13267 specifically, where such an investigation
or reports are required, “the regional board shall provide the person with a written explanation
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with regard. to the ne‘ed for the repofts, and shall identify the evidence that Supports requiring that
person to provide the reports.” (Water Code § 13267.) o :

» ‘Likewise, under Water Code Section 13225(c), a regional board only has the authority to
“require as necessary any state or local agency to investigate and report on any technical factors -
involved in  water quality or to obtain and submit analyses ‘of water; provided that the burden, . .

“including costs, of such reports shall bear a reasonable relationship to the need for the report.and
the benefits to be obtained therefrom.” (Water Code § 13225(c); alsd see Section 13165 placing
an identical obligation on the State Board.) S : o

- Accordingly, any incorporation of the trash TMDL, or any other TMDL, into a Municipal
- NPDES Permit, that includes additional reporting or monitoring requirements, can only be
imposed-upon the Cities after a cost-benefit .analysis, showing that the costs do not exceed the -

. benefits of such requirements, has been conducted. :

D Any Added Mandates On The Cities With New Pefmit Formis That Are Not
‘ Mandated By Federal Law, Must Be .Fu'nded'In Accordance With The -
California Constitution. S o

Finally, to the extent 'cheRegion'a}l,‘ Board séeks to inip'c').s“.e new. .:reqtﬁremgnt’s in the ‘
existing NPDES Permit that go beyond what is otherwise required under federal law, ie., to. .
. force the Cities to strictly comply with the WLAs, as opposed to requiring compliance with the -

. WLAS through the use of MEP-complaint BMPs, such a requirement and any other- - . :

accompanying mandates that go beyond the requiremenits of -federal law, can only be imposed
where adequate funds have been provided to the citiesto comply with these mandates. -

- Aticle XIII B, Seotion 6 of the California Constitution prohibits the Legislature or any
State agency from shifting the financial responsibility of carrying out governmental functions to
- local governmental entities: Article XIII B, Section 6 provides in relevant part as follows:

* Whenever the Legislature or any state agency .mandates a new

-program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local - -
governments for the cost of such program or increased level of .
service. .-. - . .

This reimbursement requirement provides permanent protection for taxpayers from
excessive taxation and requires discipline in tax spending at both state and local levels. (County
of Fresno v. State (1991) 53 Cal.3d 482, 487)) Enacted as a part of Proposition 4 in 1979, it
“was intended to preclude the state Jrom shifting financial responsibility to local entities. that
were Ill equipped to handle the task.” (Id)
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Accordmgly, to the extent the Regmnal Board will seek to impose additional
requirements that exceed the requirements provided for under federal law, it is seeking to impose
new mandates upon municipalities that can only be imposed where necessary funding has been
provided to the cities to comply with such new mandates. The incorporation-of new permit
“requirements that are not mandated by federal law, and that go unfunded by the State, would
violate Article XIII B, Section 6 of the California Constitution. (See County of Los Angeles v.
Commission on Siate Mandates (2007) 150 Cal.App. 4™ 898, 914 [“We are not convinced that the
obligations imposed by a permit issued by a Reglonal Water- Board necessarlly constitute fcderal
mandates under all circumstances.”].)

- IL CONCLUSION

The Cltles appremate the oppoxtuxuty to submlt “these legal comments, and based on the.

“above and the attached exhibits, respectfully request that the trash TMDL not be incorporated
into the subject NPDES Permit until such time as (1) the drcadis Case has been finally
concluded, and if the Superior Court’s Decision is upheld, until after the required 13241/13000
analysis. has ‘been completed, and the necessary changes have been made to the Standards
(including correcting the “potential” use designations), and.(2) the pendmg ROWDs have been
“processed, with the trash TMDL and other TMDLs being addressed in -conjunction with the
‘development of the renewed Municipal NPDES Permits. Further, once commenced, any
"incorporation of this trash TMDL, or any other TMDL, into.a an01pal NPDES Permit, must be
- conducted in.accordance with all applicable State and federal laws and goygmng policy.*

- Sincerely,

~ R%TAN 3
Y

ichard Montevideo

UCKER,IIP -

Enclosures -
RL'/I:ctm

% Tt should also be recognized that .any proceeding to modify an existing NPDES Permit is .an

“adjudicative” proceeding, and that, because of the complex factual and legal issues involved in-

this case to incorporate the trash TMDL into the Permit, as well as the highly controversial
nature of the issues involved in incorporating the TMDL into-the NPDES Permit, the procedures
JSor formal adjudicative hearings should be followed, (See, e.g., State Board Order No. WQ
2000-11, p. 14, fn, 25 [“For future adjudicative proceedings that are highly comtroversial ‘or

- involve complex factual or legal issues, we encourage the regional water boards to follow the
 procedures for formal hearings set forth in Cal. Code of Regs., tit. 23, sectlon 648 et seq.”] [Ex. 8
hereto] ) .
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City of Hidden Hills
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wr® iy of Hidden il

3/
= _
|.‘k(’|‘ '"83?:3%5“,& 7 6165 Spring Valley Road + Hidden Hills, California 91302 )
\ foonmow G
\ J/ FM}\ (818) 888-9281 - Fax (818) 7199(._)8?3&8 N
November 6, 2009

VIA ELECTRONIC MAIL AND U.S. Muil

Mr. Ivar Ridgeway

Municipal Permits Section

California Regional Water Quality Control Board, Los Angeles Region
320 W. 4th Street, Suite 200

Los Angeles, California 90013
Re: Comments on Proposed Modification to the County of Los Angeles MS4 Permit to
Incorporate Provisions of the Los Angeles River Trash TMDL
(NPDES Permit No. CAS004001; Public Notice No. 09-117)

Dear Mr. Ridgeway:

Thank you for the opportunity to provide comments on the proposed incorporation of provisions of
the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit. The City of Hidden
Hills (“City™) is a co-Permittee to the Los Angeles County Municipal Separate Storm Sewer System
Permit (NPDES No. CAS004001, Board‘Qrder No. 01-182 as amended by Order Nos. R4-2006-0074
and R4-2007-0042) (LA MS4 Permit) and is a City located in the Los Angeles River Watershed.
The City understands that the Board proposes to reopen the permit to incorporate the provisions of
the Los Angeles River Watershed Trash Total Maximum Daily Load (“LA River Trash TMDL”) into
the LA MS4 Permit.

We fully join in and support the Los Angeles Stormwater Quality Partnership’s (“LASQP”) comment
letter on the proposed limited reopener of the LA MS4 Permit. A copy of that letter is attached for
your convenience. The City does, however, have the following two additional concerns regarding
the proposed incorporation of provisions of the Los Angeles River Trash TMDL into the LA MS4
Permit: :

1) The Clean Water Act’s Prohibition on Antibacksliding

The City appreciates the fact that the proposed permit revisions include a proposed review and
reconsideration of the final Waste Load Allocations once a reduction of 50% of the Baseline Waste
Load Allocations has been achieved. The City is, however, concerned that the Clean Water Act’s
prohibition on antibacksliding, might be construed to prohibit the Regional Board from iniplementing
an effluent limitation less stringent than those ‘in the existing permit if, at the review and
reconsideration step, the Regional Board finds that less stringent effinent limitations are warranted.
As you know, 33 USC §1342 (o) and 40 C.F.R. §122.44(1)(1) (which contain the antibacksliding
provisions) state that a permit may not be modified to contain effluent limitations which are less
stringent than the comparable effluent limitations in the previous permit. :

iy

B



Mr. Ivar Ridgeway
November 6, 2009
Page 2

If the Clean Water Act essentially prohibits the Regional Board from reconsidering the final Waste
Load Allocations once a reduction of 50% has been achieved, the City objects to the i incorporation of
the LA River Trash TMDL into the LA MS4 Permit at least until this reconsideration step has been

completed. The City would greatly appreciate a response from the Regional Board on this specific
. issue. : ‘

‘:-2) The Time Period During Which the Review and Reconsideration of the Final Waste .

Load Alocations is to Occur Must Be Clear

It is not clear when the review/reconsideration step of the final Waste Load Al]ocaﬁons. will take
place. Table 6 (Implementation Schedule) of the LA River Trash TMDL provides that a 50%
reduction of the Baseline Waste Allocations must be achieved by September 2009 and the

compliance point of 50% of the Baseline Waste Load Allocations must be reached by September

2010. Furthermore, Page 19 of the Fact Sheet indicates that the Los Angeles County Department of
Public Works reported a 50% decrease in trash entering catchbasins since adoption of the current LA

MS4 Permit. This means the Regional Board should have conducted the review and reconsideration

step of should conduct this step no later than September 2010 (for the compliance point of 50%). If
this is the case, it is prudent not to incorporate the LA River Trash TMDL into the LA MS4 Permit
until after the reconsideration step has been completed. At minimum, any revisions to the LA MS4

" Pérmit should make clear that this reconsideration step will take place no later than September 2010.

| If you require additional information or would like’ito discuss this matter, pléase feel free to contact
either me or Kevin Powers, the Clty s Environmental Compliance Coordinator (310/257- 2000) at

YOLII' convenience.

Sincerély

CITY OF HIDDEN HILLS

C/L_,Mf;(

Cherie L. Paglia
City Manager .

J\

Attachment -

ce: Roxanne Diaz, City Attorney
Candice K. Lee, Assistant City Attorney
Kevin Powers, Environmental Compliance Coordinator
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Los

Angeles

$'§:m’mwatef Quality
Partnership

Partner Cities:
Agoura Hills

Azuse

Beverly Hills
Colabasas

Hidden Hills
Monrovia

Norwalk

Rancho Polos Verdes
Westlake Village

320 North Larchmoni Boulevard
Los Angeles, California 80004
Phone: 323-466-3445

Fax: 323-466-8653

wwwe. Cerrellcom

November 5, 2009

Mr. Ivar Ridgeway

Regional Water Quality Control Board — Los Angeles Region
320 W. 4™ Street, Suite 200

Los Angeles, CA 90013

Subject: Comments regarding incorporating the provisions of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 permit

Dear Mr. Ridgeway:

Thank you for this opportunity to provide comments regarding incorporating
the provisions of the Los Angeles River Trash Total Maximum Daily Load
(TMDL) into the current Los Angeles County Municipal Separate Storm
Sewer System (MS4) Permit (Permit). As you may be aware,

- representatives and members of the Los Angeles Stormwater Quality'

Partnership (LASQP) attended the July 29, 2009 staff workshop and

- submitted written comments on the subject on July 28, 2009.

This group of nine Los Angeles County cities was formed with the intent of
establishing a continuing and sustained working relationship between the
municipal stormwater permittees and the California Water Quality Control
Board for the Los Angeles Region (Regional Water Board). It is hope and
goal to form a relationship focused on improving stormwater quality
through a constructive and collaborative effort. In that spirit, and in our
communications to the Regional Water Board on this matter, we have
encouraged Regional Water Board staff to consider and incorporate two
specific elements. These were to:

1) Explicitly recognize and include the TMDL review / reconsideration step
at the sustained 50% reduction mark; and

2) Allow for options in demonstrating achievement with Waste Load
Allocation (WLA), i.e., "compliance monitoring”, including quantification of
reductions from full capture, partial capture, institutional controls, and
other equivalents.

LASQP recognizes and appreciates that these have in fact been explicitly
incorporated into the proposed Permit revisions. Regarding the first
element, the review / reconsideration step is critical to both our and the
Regional Water Board’s ability to adaptively manage implementation of the
TMDL. LASQP is willing to work with Regional Water Board staff to
provide further clarification of the concept of a "sustained” reduction for
purposes of review / reconsideration of the TMDL and its effectiveness.




Los Angeles Stormwater Quality Partnership

cc: LASQP Membe_r Cities

LASQP comments regarding incorporating the provisions of the Los Angeles River Trash
TMDL into the Los Angeles County MS4 permit

Regarding the second element, providing options for demonstrating WLA achievement,
such as through full capture, partial capture, and institutional controls, is also critical
since many cities’ trash-related characteristics differ (sources, amounts, locations,

impacts, infrastructure, financing, etc.), however as the TMDL is implemented, cities will

likely need to adapt their implementation actions and will need access to all options for
demonsn ating WLA achievement.

‘Thank you for the opportunity to provide input‘ regarding incorp01 ating the provisions of |

the Los Angeles River Trash TMDL into the Los Angeles County MS4 permit. We look
forward to continuing to work with you as these new pelmlt prov181ons continue to be
1mplemented Feel free to contact me with questions.

Sincerely, : SN

Geoff Brosseau o

’ Envuonmental Manacement / Techmcal Consultant

November 5, 2009 | 2 of 2
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TEL: (213) 485-0587
FAX: (218) 485-3939

November 9, 2009

Ms. Tracy Egoscue, Executive Officer

Los Angeles Regional Water Quality Control Board
320 W. Fourth Street, Suite 200

Los Angeles, CA 90013

Attention: Tvar Rldcreway
Dear Ms. Eooscue I

' COMMMENTS: PROPOSED MODIFICATION TO THE COUNTY OF LOS ANGELES
. MUNICIPAL SEPARATE STORM SEWER SYSTEM PERMIT

The City of Los Angeles (City) continues to demonstrate its commitment to water quahty
1mprovement and environmental stewardship by pledging to become the “cleanest and greenest
big City.” The City developed a strategy for compliance with the Trash TMDL in 2004 and i is
now implementing it with great success, which has led to significant trash reductions in both the
Los Angeles River (60%) and Ballona Creek (65%). This. trash reduction surpasses the Trash
TMDL current compliance milestone (50%) and positions the City to achieve full TMDL
comphanoe much earlier than prescribed in the TMDL.

The City’s compliance strategy is based on using a two—pronced approach utilizing both
structural and institutional measures. The structural measures include the installation of trash
control devices (full capture and partial capture) in the storm drain system throughout the City,
targeting first the high trash generating areas, followed by the medium and low generating areas.
The -institutional measures include public outreach, street sweeping, catch basin cleaning,
enforcement, etc., with a speclal focus on the high trash creneraung areas.

As part of the City’s ploneermg efforts to determine the most cost effective strategy for .
compliance, the City tested and implemented several in-line and off-line trash capture devices
such as, hydrodynamic systems, netting systems, catch basin (CB) screens and catch basin inserts
over the course of several years. The City concluded that Implementing a combination of either
CB inserts (full capture systems) and/or CB opening screen covers (partial capture) in catch

AN EQUAL EMPLOYMENT OPPORTUNITY — AFFIRMATIVE ACTION EMPLOYER  Regctivsanc madsiom reoyeid vase '{gg’)
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Ms. Tracy Bgoscue
November 9, 2009
Page 2

basins within the City areas is the most feasible, practical and cost effective strategy for
compliance with the Trash TMDL in the City.

With respect to the City’s compliance program described above, the City would like your
consideration for the following comments/changes to the posted documents.
1. Within the Findings document, Finding No. 57 it states . . . In the laiter case,
compliance shall be determined based on direct measurement of trash discharges or site
specific performance data.” The City has piloted the performance of a variety of
different products such as inserts, screen covers, netting systems, etc. over the course of
several years. The City wants to ensure that “site specific performance” does not literally
- mean testing the performance of each device at every catch basin in the City, but that the

intent is to demonstrate the performance of the device(s) within the specific jurisdiction

or region. In addition, the City is concerned that the only proposed method for

determining the effectiveness of institutional measures is through direct measurement of

trash, As you know, the City has a huge storm drain system with approximately 50,000

catch basins dispersed over 450 square miles, so the task of directmeasurement is neither

practical nor feasible. The City’s institutional measures, such as catch basin cleaning and

street sweeping, are perpetual services to City residents that are closely scrutinized by our

4 million residents, and these services will likely increase overtime and not diminish. As

such, the City is proposing that a finite pilot study (2-3 year duration) be conducted to

determine the effectiveness of the institutional measures in a representative area of the ,

City.  The results of the study could be used for reporting the effectiveness of the Lo

institutional measures deployed by large municipalities such as the City of Los Angeles.

‘Therefore, our recommended change is as follows: “. .. In the latter case, compliance
shall be determined based on direct measurement of trash discharges or ‘
jurisdiction/vegion specific performance data. For a large municipality/jurisdiction with
10,000 or more catch basins, the performance of the institutional measures may be
determined through a pilot study performed.within a representative area of such
municipality/jurisdiction. The results of the study may then be used to report the
effectiveness of the institutional measures deployed.”

2. Please also apply the above change in Part 7.1.C (1) (D) (1).

3. Within the Findings document, Finding No. 53 it states “. . .Fiolations of the effluent i
lLimitations, therefore, are limited to the days of a storm event greater than 0.25 inches.”
The reference to a storm event greater than 0.25 inches to assess violations is inaccurate :
and appears to be in conflict with the Full Capture System’s definition. As you know, the l
TMDL defines a full capture system as a device or series of devices that traps all particles
retained by a 5 mm mesh screen and has a design treatment capacity of not less than the |
peak flow rate resulting from a one-year, one-hour storm. Therefore, violations may be i
linked to the one-year, one-hour storm but not to a 0.25 inches storms or larger.

We recommend deleting the sentence and replacing it with one that references the
definition of a full capture device in the TMDL.

14226 12--2uUg:
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Ms. Tracy Egoscue
November 9, 2009

Page3

It is tmportant to note that the City has been reporting its annual trash reductions based on the
number of installation of full capture and partial capture devices within the City, the performance
of the devices, and the drainage areas serviced by the devices. The current reported reductions
do not account for the benefits achieved by the ongoing institutional measures. The City intends
on claiming credit for its institutional measures following completion of its installation of all
structural devices in the City. : :

‘In closing, the City will invest approximately $80 million to comply with the Trash TMDLs

citywide. We have spent to-date approximately $50 million towards retrofitting catch basins

with structural devices to prevent trash from reaching the receiving waters and the City’s strategy

‘’has been successful and used by other municipalities not only in the LA region but also in the

San Francisco Bay aréa and Washington DC. The City’s current investment involved the

mstallation of in-line full capture systems (6 hydrodynamic devices and 14 netting systems), and
off-line systems full and partial capture systems (8,000 catch basin inserts and 24,000 screen
covers). _ : . A ‘ o

If you have any questions or wish to discuss the City"é ‘comments, please contact Shahram
Kharaghani, Stormwater Program Manager, at- (213) 485-0587, or Donna Toy Chen at

(213) 485-3928.

Sincerely,

L7 N S -
T } % . - . )
<7M&> JQ&UAS«MCKD.\ ‘%N ‘
ENRIQUE C. ZALDIVAR, Director
Bureau of Sanitation - . o

SK:MS:AMam
WPDCR. 8685

¢:  David Freeman, Mayor’s Office .
Cynthia Ruiz, BPW, President
Traci Minamide, BOS Assistant Director
Adel Hagekhalil, BOS Assistant Director
- Shahram Kharaghani, BOS/WPD
Morad Sedrak, BOS/WPD
Donna Chen, BOS/WPD
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City of Monrovia

14228 | 11-258




City of MONROVIA o 188

Department of Public Works

N'oyemt.at'_er. Q,_ 2009

We fully jain in and support the Los Angeles. Stormwatnr Quality Partnershlp s (“"LASQP") comment letter on
the proposed limited reopener of the LA MS4. Permit. A copy of that letter is attached for your convenience.
The City does, however, have the following two additional concerns regarding the proposed lncorporatlon of
provisions of the Los Angeles River Trash TMDL into the LA MS4 Permit;

1) The Clean Water Act's Prohibition on Antibacksliding

The City appreciates the fact that the proposed permit revisions include & proposed review and
reconsideration of the final Waste Load Aliocations once a reduction of 50% of the Baseline Waste Load
Allocations has been achieved. The City is, however, concerned t“xat the Ciean Water Act’s prohibition on
antibacksliding, might be construed to prohibit the Regional Board from implementing an effluent limitation
iess stringent that the those in the existing permit if, at the review and reconsideration step, the Regional
Board finds that less stringent effluent limitations are warranted. As you know, 33 USC §1342 (0) and 40
C.F.R. §122.44(1)(1) (which contain the antibacksliding provisions) state that a permit may not be modified

“io coniain effluent hm!tatlons which are less stringent than the comparable sffluent limitations m the

DTDVIDUS p“ITTHL

500 South Mountain Avenue, Monrovig, vagl'grﬂi 2L016-3517 ¢ {628} 932-3275 < FAX {626) 932-3339
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Mr. lvar Ridgeway
November 8, 2008

Page 2 of 2

If the Clean Water Act essentially
Allocations once a reduction of 50%
Trash TMDL into the LA MS4 Permi
would greatly appreciate a response

me Period During Which the Review and Reconsideration

Allocatior g Glear

2)  TheTi d During . Vel
llocations Is to Oceur Must’ B

A

if you redife additional information or would like to discuss this matter, pleas
your convenience. ' '

Sincerely,

Hedher . Mafoniey
‘Senior Environmental Analyst

Enc. LASQP Comment Letter

cc; . Scott Ochoa, City Manager
Craig Steele, City Atiorney
Candice K. Lee, Assistant City Attorney

14228

prohibits the Regional Board from reconsidering the final Waste Load
has been achieved, the City objects to the incarporation of the LA River
t at least until this reconsideration step has been completed. The City
from the Regional Board on this specific issue.

of the Final Waste Load

Allocqﬁgqs will take place.

e feel free {o contact me at

t &50% reduction of fhe
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Mr. Ivar Ridgeway

iridgeway(@waterboards.ca.gov

Municipal Permits Section

California Regional Water Quality Control Board, Los Angeles Region
320 W. 4th Street, Suite 200

Los Angeles, CA 90013

Re: Comments on Proposed Modifieation to-the County of Los Angeles MS4 Permit to
Incorporate Provisions of the Los Angeles River Trash TWDL :
(NPDES Permit No. CAS004001; Public Notice No. 09-117)

Dear Mr. Ridgeway:

Thank you for the opportunity to provide comments on the proposed incorporation of provisions
of the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit. The City of
San Fernando (“City™) is a co-Permittee to the Los Angeles County Municipal Separate Storm
Sewer System Permit (NPDES No. CAS004001, Board Order No. 01-182 as amended by Order
Nos. R4-2006-0074 and R4-2007-0042) (LA MS4 Permit) and is a City located in the Los
Angeles River Watershed. The City understands that the Board proposes to reopen the permit to
incorporate the provisions of the Los Angeles River Watershed Trash Total Maximum Daily
Load (“LA River Trash TMDL”) into the LA MS4 Permit.

We fully join in and support the Los Angeles Stormwater Quality Partnership’s (“LASQP”)
comment letter on the proposed limited reopener of the LA MS4 Permit. A copy of that letier is
atlached for your convenience. The City does, however, have the following two additional
concerns regarding the proposed incorporation of provisions of the Los Angeles River Trash
TMDL into the LA MS4 Permit:

1) The Clean Water Act’s Prohibitien on Antibacksliding

The City appreciates the fact that the proposed pelmﬂ revisions include a proposed review and
reconsideration of the final Waste Load Allocations once a reduction of 50% of the Baseline
Waste Load Allocations has been achieved. The City is, however, concerned that the Clean
Water Act’s prohibition on antibacksliding, might be consirued to prohibit the Regional Board
from implementing an effluent limitation less stringent than those in the existing permit if, at the

PUBLIC WORKS DEPARTMENT
117 MACNEIL STREET SAN FERNANDO, CALIFORNIA 91340-2993
PHONE 818,898.1222 + FAX 818,365.8090 G
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‘ Mr. Ivar Ridgeway

November 9, 2009
Page 2 of 2

Ron Ruiz

antibacksliding provisions) state that a permil may not be modified to contain effluent limitations
which are less stringent than the comparable effluent limitations in the previous permit.

If the Clean Water Act essentially prohibits the Regional Board from reconsidering the final
Waste Load Allocations once a reduction of 50% has been achieved, the City objects to the
incorporation of the LA River Trash TMDL into the LA MS4 Permit at least until this

- reconsideration step has been completed. The City would greatly appreciate a msponse from the
Regional Board on this specific issue.

2)7  The Time Per 10d During Which the wa.v and Reconsideration of the Tm‘ﬂ Waste
Load Allocations is to Occur Must Be Clear :

Itis not clear when the ICWCW/I cconsldelauon step of the final Waste Load Allocations will take
place. Table 6 (Implementation Schedule) of the LA River Trash TMDL provides that a 50%

reduction of the Baseline Waste Allocations must be achieved by September 2009 and the .
- compliance point of 50% of the Baseline Waste Load Allocations must be reached by September

2010. Furthermore; Page 19 of the Fact Sheet indicates that the Los Angeles County Department

of Public Works reported a 50% decrease in trash entering catchbasins since adoption of the

current LA MS4 Permit. This means the Regional Board should havé conducted the review and
reconsideration step or should conduct this step no later than September 2010 (for the
compliance point of 50%). If thisis the case, it is prudent not to incorporate the LA River Trash

- TMDL into the LA MS84 Permit until after' the reconsideration step has been completed. At a

minimum, any revisions to the LA MS4 Permit should make clear that this rcconﬂdelatmn step
will take placc no later than Seplembei 2010

- If you require dddmona.i information or WOlﬂd like to discuss this matter, please feel ﬁee to

contact me at your convenience.

Public Works™Di

. City of San Fernando

(Encl.)

ce! Robert Ordelheide, Interim City Administrator-
Michael Estrada, City Attorney
Candice K. Lee, Assistant City Atlorney
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City of San Maring

Office of the City Manager

“November 5, 2009 | - MATTHEW C. BALLANTYNE
City Manager

VIA ELECTRONIC MAIL AND U.S. Mail

Mr. Ivar Ridgeway

iridgeway@walerboards.ca.gov

Municipal Permits Section

California Regional Water Quality Contro] Board, Los Ano eles Region
© 320 W. 4th Street, Suite 200

Los Angeles, CA 90013,

Re:  Comments on Proposed Modification to the County of Los Angeles’ MS4 Permit to
Incorporate Provisions of the Los Angeles River Trash TMDL
(NPDES Permit No. CAS004001; Public Notice No. 09-117)

Dear Mr Rldcreway

‘ Thank you for the opportumty to p1 ovide comments on the proposed incorpor. atlon of provisions
‘ ) - of the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit. The City of
San Marino (“City”) is a co-Permittee to the Los Angeles County Municipal Separate Storm
Sewer System Permit (NPDES No. CAS004001, Board Order No. 01-182 as amended by Order
- Nos. R4-2006-0074 and R4-2007-0042) (LA MS4 Permlt) and is a City located in the Los
Angeles River Watershed. The City understands that the Board pr oposes to reopen the permit to
‘incorporate the provisions of the Los Angeles River Watershed Trash Total Mammum Daﬂy :
? Load (“LA River Trash TMDL”) into the LA MS4 Permit.

' We fully join in and support the Los Angeles Stounwatel Quality Partnership’s (“LASQP")
-comment letter on the pr oposed limited reopener of the LA MS4 Permit. A copy of that letter is
attached for your convenience. The City does, however, have the following two additional
concerns regarding the proposed incorporation of provisions of the Los Angeles River Trash
TMDL mto the LA MS4 Permit:

1) The Clcan Water Act’s Prohibition on Antibacksliding

v ‘ The City appreciates the fact that the p1oposed permit revisions Jnclude a proposed review and
reconsideration of the final Waste Load Allocations once a reduction of 50% of the Baseline

~ Waste Load Allocations has been achieved. The City is, however, concerned that the Clean

- Water Act’s prohibition on antibacksliding, might be construed to prohibit the Regional Board

from implementing an effluent limitation less stringent that the those in the existing permit if] at

the review and reconsideration slep, the Regional Board finds that less stringent effluent

limitations are warranted. As you know, 33 USC §1342 (o) and 40 C.F.R. §12 22.44(1)(1) (which

2200 Huntington Drive, San Marino, CA%)UQS%% Phone: (626) 300-0700 Fax: (626) 300-0 W% g
Emagl: mballantyne@utyofscmmcumo org - T



Mr. lvar Ridgeway
November 5, 2009
Page 2 of 2

contain the antibacksliding provisions) state that a permit may not be modified 10 contain
effluent limitations which are less stringent than the comparable effluent limitations in the
previous permit.

If the Clean Water Act essentially prohibits the Regional Board from reconsidering the final
Waste Load Allocations once a reduction of 50% has been achieved, the City objects to the
incorporation of the LA River Trash TMDL into the LA MS4 Permit at least until this
reconsideration siep has been completed. The City would greatly appreciate a response from the
Regional Board on this specific issue.

2) The Time Period During Which the Review and Reconsideration of the Final Waste
Load Allocations is to Occur Must Be Clear

It is not clear when the review/reconsideration step of the final Waste Load Allocations will take
place. Table 6 (Implementation Schedule) of the LA River Trash TMDL provides that a 50%
reduction of the Baseline’ Waste Allocations must be achieved by September 2009 and the
compliance point of 50% of the Baseline Waste Load Allocations must be reached by September
2010. Furthermore, Page 19 of the Fact Sheet indicates that the Los Angeles County Department
of Public Works reported a 50% decrease in trash entering catchbasins since adoption of the
current LA MS4 Permit. This means the Regional Board should have conducted the review and
reconsideration step or should conduct this step no later than September 2010 (for the
compliance point of 50%). If this is the case, it is prudent not to incorporate the LA. River Trash
TMDL into the LA MS4 Permit until after the reconsideration step has been completed. At
minimum, any revisions to the LA MS4 Permit should make clear that this 16001151derat10n step
will take place no later than September 2010.

Your consideration of our comuments is greatly appreciated.

Sincerely,

City Manager
City of San Marino

cc: Steve Dorsey, City Attorney
Candice K. Lee, Assistant City Attorney

1e-235 14—




Stormwéte§ Quality

Partnership‘

Partner Cities:
Agoura Hills
Azuso

Beverly Hilis
Calabusas
Hidden Hills
Monrovio

Norwalk

Rancho Palos Verdes
Westlake Village

320 North Larchmont Boulevard
Los Angeles, California 90004
Phone: 323-466-3445

Fax: 323-466-8652
www.Cerreil.com

November 5, 2009

Mr. Ivar Ridgeway

Regional Water Quality Control Board — Los Angeles Region
320 W. 4% Street, Suite 200

Los Angeles, CA 90013

Subject: Comments regarding incorporating the provisions of the Los
Angeles River Trash TMDL into the Los Angeles County MS4 permit

- Dear Mr. Ridgeway:

Thank you for this opportunity to provide comments regarding incorporating
the provisions of the Los Angeles River Trash Total Maximum Daily Load
(TMDL) into the current Los Angeles County Municipal Separate Storm
Sewer System (MS4) Permit (Permit). As you may be aware,
representatives and members of the Los Angeles Stormwater Quality

' Partnership (LASQP) attended the July 29, 2009 staff workshop and

submitted written comments on the subject on July 28, 2009.

This group of nine Los Angeles County cities was formed with the intent of
establishing a continuing and sustained working relationship between the
municipal stormwater permittees and the California Water Quality Control

‘Board for the Los Angeles Region (Regional Water Board). It is hope and - ‘_ |
goal to form a relationship focused on improving stormwater quality

through a constructive and collaborative effort. In that spirit, and in our
communications to the Regional Water Board on this matter, we have
encouraged Regional Water Board staff to consider and incorporate two

-specific elements. These were to:

1) Explicitly recognize and include the TMDL review / reconsideration step
at the sustained 50% reduction mark; and '

2) Allow for options in demonstrating achievement with Waste Load
Allocation (WL4), i.e., "compliance monitoring”, including quantification of
reductions from full capture, partial capture, institutional controls, and
other equivalents.

LASQP recognizes and appreciates that these have in fact been explicitly
incorporated into the proposed Permit revisions. Regarding the first
element, the review / reconsideration step is critical to both our and the
Regional Water Board’s ability to adaptively manage implementation of the
TMDL. LASQP is willing to work with Regional Water Board staff to
provide further clarification of the concept of a "sustained" reduction for

- purposes of review / reconsideration of the TMDL and its effectiveness.
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LASQP comments regarding incorporating the provisions of the Los Angeles River Trash
TMDL into the Los Angeles County MS4 permit

Regarding the second element, providing options for demonstrating WLA achievement, -

such as through full capture, partial capture, and institutional controls, is also critical
since many cities’ trash-related characteristics differ (sources, amounts, Jocations,
impacts, infrastructure, financing, ete.), however as the TMDL is implemented, cities will
likely need 1o adapt their implementation actions and will need access to all options for
demonstrating WLA achievement. :

Thank you for the opportunity to provide input regarding incorporating the provisions of
the Los Angeles River Trash TMDL into the Los Angeles County MS4 permit. We look
forward to continuing to work with you as these new permit provisions continue to be
implemented. Feel free to contact me with questions.

Sincerely,

‘Los Angeles Stormwater Quality Partnership

7»,7@-,9._“

Geoff Brosseau _
Environmental Management / Technical Consultant

cc: LASQP Member Cities

- )
November 5, 2009 4Au—oas
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1415 N. SANTA ANITA AVENUE ¥ g
SOUTH EL MONTE, CALIFORNIA 81733
(626) 579-6540 * FAX (626) 5792107

Mr. Tvar Ridgeway
Mamclpal Permits Section
California Regional Water Quality Control Board, Los Angeles Region
320 W. 4th Street, Suite 200
Los Angeles, CA 90013

Re: Comments on Propesed Modification to the County of Los Angeles MS4 Permit to
Incorporate Provisions of the Los Angeles River Trash TMIDL
(NPDES Permit No, CAS004001; Public Notice Ne. 89-117)

Dear Mr. Ridgeway:

Thank you for the opportunity to provide comments on the proposed incorporation of provisions
of the Los Angeles River Trash TMDL into the Los Angeles County M34 Permit, The City of
South El Moate (“City”) is a co-Permittee to the Los Angeles County Municipal Separate Storm
Sewer System Permit (NPDES No. CAS004001, Board Order No. 01-182 as amended by Order
Nos. R4-2006-0074 and R4-2007-0042) (LA MS4 Permit) and is a City located in the Los
Angeles River Watershed,. The City understands that the Board proposes to reopen the permit to
incorporate the provisions of the Los Angeles River Watershed Trash Total Maximum Daily
Load (“LA River Trash TMDL”) into the LA MS4 Permit.

The City incorporates'by reference comments prepared by Richard Montevideo on behalf of the
Coalition for Practical Regulations entitled: Comments on Proposed Modifications to the County
of Los Angeles Municipal Separate Storm Sewer System Permit Regarding the Los Angeles River
Trash Total Maximum Daily Loads, 5, bearing the date of November 2009.

The Clty, in addition, has the following two concerns regarding the proposed incorporation of
provisions of the Los Angeles River Trash TMDL into the LA MS4 Permit:

1) The Clean Water Act’s Prohibition on Antibacksliding

The City appreciates the fact that the proposed permit revisions include a proposed review and

CITY OF SOUTH EL. MONTE g



Mr. Ivar Ridgeway
November 9, 2009
Page20f2

_ previous permit.

reconsideration of the final Waste Load Allocations once a reduction of 50% of the Baseline
Waste Load Allocations has been achieved. The City is, however, concerned that the Clean

Water Act’s prohibition on antibacksliding, might be construed to prohibit the Regional Board

from implementing an effluent limitation less stringent that the those in the existing permit if, at
the review and reconsideration step, the Regional Board finds that less stringent effluent
limitations are warranted. As you know, 33 USC §1342 (o) and 40 C.F.R. §122.44(1)(1) (which

- contain the antibacksliding provisions) state that a permit may not be modified to contzin

effluent limitations which are less stringent than the comparable effluent limitations in the

If the Clean Water Act essentially prohibits the Regional Board from reconsidering the final

~ Waste Load Allocations once a reduction of 50% has been achieved, the City objects to the

- incorporation of the LA River Trash TMDL into the LA MS4 Permit at least until this
* reconsideration step has been completed. The City would greatly appreciate a response from the -
- Regional Board on this specific issue. o

- 2) The Time Period During Which the Review and Reconsideration of the Final Waste

Lead Allocations is to Occur Must Be Clear

» 'Et is not clear when the re{riew/recansideraﬁén step of the final Waste Load Allocations will take
place. Table 6 (Implementation Schedule) of the LA River Trash TMDL provides that a 50%

reduction of the Baseline Waste Allocations must be achieved by September 2009 and the
compliance point of 50% of the Baseline Waste Load Allocations must be reached by September

- 2010. Furthermore, Page 19 of the Fact Sheet indicates that the Los Angeles County Department

of Public Works reported a 50% decrease in trash entering catchbasins since adoption of the

“current LA MS4 Permit. This means the Regional Board should have conducted the review and

reconsideration step or should conduct this step noc later than September 2010 (for the

* compliance point of 50%), If this is the case, it is prudent not to incorporate the LA River Trash

TMDL into the LA MS4 Permit until after the reconsideration step has been completed. At

- minimum, any revisions to the LA MS4 Permit should make clear that this reconsideration step
- will take place no later than September 2610. '

 If you reqin're additional information or would like to discuss this matter, please feel free fﬁo
contact me at your convenience. '

Sincerely,

Gty Ko
Axnthony Yb ‘
City Manager :

City of South El Monte

et Quinn Barrow, City Attorney :
' Candice K. Lee, Assistant City Attorney
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COMMUNITY SERVICES & WATER DEPARTMENT

Samuel Kevin Wilson, Director of Community Services & Water
4305 Santa Fe Avenue, Vernon, California 90058
Telephone (323) 583-8811 Fax (323) 826-1435

November 5, 2009

VI4 ELECTRONIC MAIL AND U.S. Mail |

Mr. Ivar Ridgeway
iridgeway@waterboards.ca.gov
Municipal Permits Section

- California Regional Water Quahty Control Board. Los Anoeles Region
320 W. 4th Street, Suite 200

Los Angeles, CA 90013

Re:  Comments on Propose& Modification to the Couﬁty of Los Angeles VIS4 Permit to
Incorporate Provisions of the Los Angeles River Trash TMDL
(NPDES Permit No. CAS004001; Pubhc Notice No. 09—117)

Dear Mr Rldceway

Than_k you for the opportunity to prov1de comments on the proposed incorporation of
provisions of the Los Angeles River Trash TMDL into the Los Angeles County MS4 Permit.

~ The City of Vernon (City) is a co-Permittee to the Los Angeles County Municipal Separate

Storm Sewer System Permit (NPDES No. CAS004001, Board Order No. 01-182 as .amended by

- Order Nos. R4-2006-0074 and R4-2007-0042) (LA MS4 Permit) and is a City located in the Los

Angeles River Watershed. The City understands that the Board proposes to reopen the permit to
Incorporate the provisions of the Los Angeles River Watershed Trash Total Maximum Daily
Load (“LA River Trash TMDL”) into the LA MS4 Permit.

The City ‘has the followmg two concerns regarding the proposed incorporation of

provisions of the Los Angeles River Trash TMDL into the LA MS4 Permit:

“1) The Clean Water Act’s Prohibition on Anti-backsliding

The City appreciates the fact that the proposed permit revisions include a proposed
review and reconsideration of the final Waste Load Allocations once a reduction of 50% of the
Baseline Waste Load Allocations has been achieved. The City is, however, concemed that the
Clean Water Act’s prohibition on anti-backsliding, might be construed to prohibit the Regional
Board from implemienting an effluent limitation less stringent that the those in the existing permit
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if, at the review and reconsideration step, the Regional Board finds that less stringent effluent

limitations are warranted. As you know, 33 USC §1342 (o) and 40 C.F.R. §122.44(1)(1) (which

contain the anti-backsliding provisions) state that a permit may not be modified to contain
effluent limitations which are less stringent than the comparable effluent limitations in the

previous permit.

If the Clean Water Act essentially prohibits the Regional Board from reconsidering the
final Waste Load Allocations once a reduction of 50% has been achieved, the City objects to the
incorporation of the LA River Trash TMDL into the LA MS4 Permit at least until this
reconsideration step has been completed. The City would greatly appreciate a response from the
Regional Board on this specific issue. '

2) The Time Period During Which the Review and Reconsideration of the Final Waste
Load Allocations is to Occur Must Be Clear

Tt is not clear when the review/reconsideration step of the final Waste Load Allocations
will take place. Table 6 (Implementation Schedule) of the LA River Trash TMDL provides that
2 50% reduction of the Baseline Waste Allocations must be achieved by September 2009 and the
compliance point of 50% of the Baseline Waste Load Allocations must be reached by September
2010. Furthermore, Page 19 of the Fact Sheet indicates that the Los Angeles County Department
of Public Works reported a 50% decrease in trash entering catch basins since adoption of the
current LA MS4 Permit. This means the Regional Board should have conducted the review and
reconsideration step or should conduct this step no later than September 2010 (for the
compliance point of 50%). If this is the case, it is prudent not to incorporate the LA River Trash
TMDL into the LA MS4 Permit until after the reconsideration step has been completed. At
minimum, any revisions to the LA MS4 Permit should make clear that this reconsideration step
will take place no later than September 2010.

If you require additional information or would like to discuss this matter, please feel free
to contact me at your convenience.

el Kevin Wilson, P.E.
irector of Community Services & Water

SKW/sn
ce: Donal O’Callaghan, City Administrator

Lawrence Weiner, City Attormey
Candice K. Lee, Assistant City Attormey
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COUNTY OF LOS ANGELES
DEPARTMENT OF PUBLIC WORKS

"To Enrich Lives Through Effective and Caring Service”

900 SOUTH FREMONT AVENUE
ALHMAMBRA, CALIFORNIA 91803-133)

GAll FARBER, Director Telephone: (626) 458-5100

hitp:/dpw.lacounty.gov ADDRESS ALL CORRESPONDENCE TO
P.O. BOX 1460
ALHAMBRA, CALIFORNIA 91 802-1460

November 9, 2009
) IN REPLY PLEASE ‘

REFER TO FILE: WM"9

Ms. Tracy Egoscue, Executive Officer

California Regional Water Quality
Control Board — Los Angeles Region

320 West 4th Street, Suite 200

Los Angeles, CA 90013-2343

Attention Mr lvar Ridgeway

Dear Ms. Egoscue’

COMMENTS OF THE LOS ANGELES COUNTY FLOOD CONTROL DISTRICT
ON THE PROPOSED MODIFICATION TO THE LOS ANGELES COUNTY
MUNICIPAL SEPARATE STORM SEWER SYSTEM PERMIT TO
INCORPORATE PROVISIONS RELATING TO THE LOS ANGELES RIVER
WATERSHED TRASH TOTAL MAXIMURM DAILY LOAD '

Thank you for this opportunity to submit written comments on the proposed modification
to the Los Angeles County Municipal Separate Storm Sewer System Permit to
incorporate the Los Angeles River Trash Total Maximum Daily Load Our comments

-and request to submit evidence are enclosed

If you have any questions, please contact me or your staff may contact
Mr Hector Bordas at (626) 458-5947 or hbordas@dpw.lacounty.gov

Very truly yours,
GAIL FARBER
Direotgr of Public Works
A M .
S T i,
TR L L

GARY HILDEBRAND
Assistant Deputy Director
Watershed Management Division

FW:ad

pwmpub\Secretarial2002 Documents\Letiars\afier 2_20_09\Proposed LAR Trash TMDL Prov-LACFCD.dociC08570
Enc.
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COMMENTS OF THE LOS ANGELES COUNTY FLOOD CONTROL DISTRICT
ON THE PROPOSED MODIFICATION TO THE LOS ANGELES COUNTY
MUNICIPAL SEPARATE STORM SEWER SYSTEM PERMIT TO

INCORPORATE WASTE LOAD ALLOCATIONS FOR TRASH PURSUANT TO

THE LOS ANGELES RIVER WATERSHED TRASH TMDL; REQUEST TO
SUBMIT EVIDENCE

. COMMENTS ON THE PROPOSED MODIFICATION TO THE LOS
' ANGELES COUNTY MUNICIPAL STORMWATER PERMIT

Thank you for this opportunity to submit written comments on the

- proposed modification to the Los Angeles County Municipal Separate Storm

System Permit (Permit) to incorporate the Los Angeles River Trash Total
Maximum Daily Load (Trash TMDL). The Los Angeles County Flood Control

. District (District) has been and continues to be fully supportive of the Trash
"TMDL’s goals. Prior to the adoption of the Trash TMDL, the District had already

been implementing proac‘uve measures to reduce trash

The District submits the following three comments on the propdsed Permif

- amendment in order o 1mprove its implementation and make it consistent wuh ‘

iegal requ1rements

(1) . A provision ehould be added to Part 7, Ap.pehdix 7-1, of the
proposed Permit amendment to make Appendix 7-1 consistent with Table 7.2.3
of the Basin Plan and the Settlement Agreement entered into in 2003 between

‘the Los Angeles Regional Board, the State Water Resources Control Boeard, the

City of Los Angeles, the County of Los Angeles (County) the District, the Sama
Monica Baykeeper and Heal The Bay. _ _

(2)  Part7.1.B(4) of the proposed Permit amendment should be deleted
because it is unnecessary and to make clear that the District is not responsible
for the conduct of permittees over which it has no control; and

(3) Part 7.1.A and Appendix 7-1 of the proposed Permit amendment
should be modified to be made consistent with the recommendations of the State

Board’s panel of experts on the use of numeric effluent limits in municipal -
stormwater permit and EPA’s guidance on the ‘inclusion of TMDLs into
- stormwater water permits. - '

A. Proposed Appendix 7-1 Should be Modified to Reflect
Table 7.2.3 of the Basin Plan and the Settlement
Agreement entered into Between the Regional Board,
State Board, and Various Parties

On January 25, 2001, the Regional Board adopted the original Trash
TMDL for the Los /—\ngeles R!Ver watershed. This TMDL, as approved by the

(13



State Board, was challenged by the City of Los Angeles (“City”), the County and
the District. On September 18, 2003, the Regional Board, State Board, City,
County, District, Santa Monica Baykeeper, and Heal the Bay entered into a
Settlement Agreement resolving these challenges. A copy of the Settlement
Agreement is included with this letter; the District requests that this agreement be
admitted into evidence and made a part of the Administrative Record.

The Settlement Agreement requires the Regional Board to review and
reconsider the final trash waste load allocations once a reduction of 50% of the
baseline waste load allocation has been achieved. (Attachment A, page 23.)
The Regional Board subsequently incorporated this provision of the Settlement
Agreement into the Basin Plan as footnote 2 to Basin Plan Table 7.2.3.

The Regional Board has acknowledged this obligation in its proposed new
Finding 50, but the requirement itself has not been included in proposed Part 7 of
the Permit. Unless this requirement is included in Part 7, the Permit will be
inconsistent with the Basin Plan and the Settlement Agreement. To correct this
omission, proposed Appendix 7-1 should be revised to include on Tables 1a and
1b the same footnote that is in the Basin Plan. This footnote says “[Tlhe

- Regional Board will review and reconsider the final Waste Load Allocations once

a reduction of 50% has been achieved and sustained in the watershed.”

For the convenience of the Regional Board, a copy of proposed Appendix
7-1 with this footnote added is included with these comments.

B. Becausé the District Cannot Lawfully be Made Liable for '
Actions of Other Permittees Over Which it Has No
Control, Proposed Part 7.1.8(4) Should be Deleted

 Proposed Parts 7.1.A and B of the Permit address each permittee's
compliance with the trash waste load allocations allocated to it. Part 7.B(1)
provides that permittees may comply with the allocations using any lawful means.
Parts 7.B(2), (3) and (4) address the consequences of a permittee's failure to
comply with its waste load allocations.

Part 7.1.B(4) appears to impose liability on the District for another

~ permittee's compliance with the Permit where a permittee’s stormwater flows into

portions of the MS4 that are "under the authority of* the District. Apparently, the
Regional Board is under the impression that certain permittees could be
prevented from complying with their obligations under the Trash TMDL because
of the District's ownership of portions of the MS4,

There is no factual basis for this erroneous conclusion, for two reasons.
First, each permittee has its own, separate obligation to comply with the Trash
TMDL and there is no instance in which a permittee could not comply with its
waste load allocations by utilizing its own facilities and authority exclusively. In

TN



other words, there are no circumstances under which a permittee would be
required to install devices or institutional controls within the District's property in
order to comply with the Trash TMDL. :

Secondly, if a permittee chooses 1o install devices in the District's portion
- of the MS4, there is a procedure for obtaining a permit from the District to modify
the District's facilities.

Therefore, there is no factual basis for concluding that the District has
control over any other permitiee’'s ability to comply with the Trash TMDL.
Consequently, there is no need for proposed Paragraph 7.1.B(4) and no
justification for holding the District jointly liable with a permitiee simply because
the District has authority over portions of the MS4.

Further, there is no legal basis for Jomt and several liability under either

the California Water Code or the Clean Water Act. Because the District could not

- prevent another permittee from complying with the Permit, the Regional Board

- .cannot as a matter of law hold the District jointly and severally liable with a

~permittee for permit- violations. Under the Water Code, the Regional Board
issues waste discharge requirements 1o “the person making or proposmg the
discharge.” Water Code § 13263(f). Enforcement is directed -towards “any

person who violates any cease and desist order or cleanup and abatement order

' . or . .. waste discharge requirement . . . ." Water Code § 13350(a). In
o s:miiar fashlon the Clean Water Act directs its prohibitions solely against the
“person” who violates the requirements of the Act. 33 U.S.C. § 1319. A party is
- responsible only for its own discharges or those over which it has control. Jones
v. E.R. Shell Contractor, Inc., 333 F.Supp.2™ 1344, 1348 (N.D. Ga. 2004); United
- States v. Sargent County Water Dist., 876 F. Supp. 1081, 1088 (D.N.D. 1992).
- Thus, there is no provision for joint and several hablllty unoer either the California
- Water Code or the Clean Water Act.

Proposed Part 7.1.B(4) therefore should be deleted as unnecessary and

contrary to law. It is unlawful and an abuse of discretion to imply that the District -

would be jointly liable with another permittee, especially where the District has no
-control over the permittee’s actions. Accordmgly, the District requests that Part
7.1.B(4) be deleted. :

C. The Trash TMDL Waste Load Allocations Should Be
Incorporated into the Permit as Mumcnpal Action Levels,
Not Effluent Limitations

Proposed Appendix 7-1 calculates the trash waste load allocations for
each permittee per storm year and refers to them as effluent limitations, although
the Basin Pian does not establish effluent limitations as part of the Trash TMDL.
Therefore, to be consistent with the Basin Plan, the caption for Tables 1a and 1b

should be revised to read: "Los Angeles River Watershed Trash Municipal Action
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Levels Per Storm Year", and references in proposed Part 7 to effluent [imitations
should be similarly revised.

If this change is not made, the proposed Permit amendment will be
contrary to both the report by the State Board’s panel of experts on the
incorporation of numeric effluent limits in stormwater permits and EPA’s guidance
on incorporating TMDL waste load allocations into storm sewer permits.

- The State Board convened a panel of experts for the very purpose of
addressing the feasibility of including numeric effluent limits in stormwater
permits. In June, 2006, that panel issued its report, entitied “The Feasibility of

‘Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with

Municipal, industrial and Construction Activities.” In that report, the State Board’s
panel of experts concluded that, "It is not feasible at this time to set enforceable
numeric effluent criteria for municipal BMPs and in particular urban discharges.”
The panel of experts instead suggested a different course, with “action levels”
used to identify discharges that need additional attention. Report, p. 8.

The experts’ conclusions and recommendations are applicable here.
There is nothing unique about the storms in Southern California or the presence
of trash in stormwater runoff that makes trash significantly different than any
other pollutant that is the subject of the expert panel’s report. As recognized by
the experts, storms can be variable and the ability to collect the trash could vary
with those conditions. Because of the variability associated with storms and the
difficulty in engineering solutions, the panel recommended the use of municipal

action levels.

Use of municipal action levels can be as effective in assuring compliance
with the waste load allocations as numeric effluent limits. If a permittee does not
comply with the waste load allocations, the Regional Board can seek
enforcement of the Permit's provisions at that time. The variability of storm
conditions and the permittees’ lack of control of these conditions, however, still
suggest ‘that incorporation of these waste load allocations as numeric effiuent
limits would be an abuse of discretion.

The Regional Board's proposed amendment is also inconsistent with EPA
guidance on incorporation of TMDLs into municipal stormwater permits. On

November 22, 2002, EPA issued guidance entitled "Establishing Total Maximum

Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and
NPDES Permit Requirements Based on Those WLAs.” In that memorandum,
EPA expressly rejected placing numeric limits based on TMDLs in storm water
permits, except in rare circumstances. EPA recognized that numeric limits are
neither feasible nor appropriate given the variability of storm water runoff and the
current lack of knowledge as to sources of pollutants and effective treatment for

those pollutants. EPA said:

14-256
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[I]n light of 23 U.S.C. § 1342(p)(3)(B)(iil), EPA recommends that for
NPDES-regulated municipal and small construction' storm water
discharges effluent limits should be expressed as best
management practices (BMPs) or other similar requirements, rather
than as numeric effluent limits. . . . :

EPA’s policy recognizes that because storm water discharges are
due to storm evenis that are highly variable in frequency and
duration and are not easily characterized, only in rare cases will it
be feasible or appropriate to establish numeric limits for municipal
and small construction storm water discharges. The variability in -
the system and minimal data generally available make it difficult to
determine with precision or certainty actual and projected loadings
for individual dischargers or groups of dischargers. Therefore, EPA
believes that in these situations, permit limits typically can be
expressed as BMPs, and that numeric limits will be used only in -

rare instances. :

- EPA .November 22, 2002, Memo‘rand‘un‘i at p. 4.

EPA further reaffirmed the appropriatenéss of an iterative, adaptive BMP
management approaoh: EPA said: ' o

The policy outlined in this memorandum affirms the
appropriateness of an iterative, adaptive management BMP
approach, whereby permits include effluent limits (e.g;, a ’
combination of structural and non-structural BMPs) that address .
storm water discharges, implement mechanisms to evaluate the
performance of such controls, and make adjustments (i.e., more
stringent controls or specific BMPs) as necessary to protect water
quality. This approach is further supported by the recent report
from the National Research Council (NRC), Assessing the TMDL
Approach to Water Quality Management (National Academy Press,
2001).  The NRC report recommends an approach that includes
“adaptive implementation,” i.e., “a cyclical process in which TMDL
plans are periodically assessed for their achievement of water
quality standards” . . . and adjustments made as necessary. NRC

. Report at ES-5. S : .

EPA November 22, 2002, Memorandum atp. 5.

For the convenience of the Regional Board, a copy of the State Board

panel’s report and the EPA Guidance and proposed Part 7 and Appendix 7-1

with the revisions suggested above are included with this letter.

D. ~Conclusion

For the reasons.set forth above, a footnote should be added to Tables 1a-

and 1b of Appendix 7-1, making these tables consistent with the Basin Plan and
the setflement agreement. Proposed Part 7.1.B(4) should be deleted. Finally,
proposed Part 7.1 and Appendix 7-1 should be modified to reflect that the waste
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load allocations are included within the Permit as municipal actio'n levels, not
effluent limits, consistent with the recommendation of the State Board's panel of
experts and EPA’s guidance on the inclusion of TMDLs into stormwater permits.

L. REQUEST TO SUBMIT EVIDENCE

The District requests that the following documents be admitted into

1.

"~ evidence and made a part of the administrative record:

Settlement Agreement Regarding Total Maximum Daily Loads For
Trash in the Los Angeles River Watershed and Ballona Creek and

Wetland Watershed

The Feasibility of Numeric Effluent Limits Applicable to Discharges
of Storm Water Associated with Municipal, Industrial and
Construction Acfivities (Storm Water Panel Recommendations to
the California State VWater Resources Control Board, June 19,

20086).

EPA issued guidance entitled “Establishing Total Maximum Daily
Load (TMDL) Waste Load Allocations (WLAs) for Storm Water
Sources and NPDES Permit Requirements Based on Those

WLAs.”

Copies of these documents are submitted with this request.

N
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Appendix 7-1
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mtanm and Final Efftvent-Bimitations for Trash for Perm} tees ldentified as Responsible
“Jurisdictions in the Los Angeles River Watershed Trash T MDL
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Table L Los Angeles River Walershed ‘Frash-Effluent-limitations’ per Storm Yeor®

(ralluns of uncompressed trash)— Y
Permitloes [ 2070 2011 2012 2013 2014 2015 2016
(50%) (a0 %) (30%) (20%) (10%) 13.3%) (006)
Alhambra 19952 15961 11971 7981 3990 1317 0
Arcadin 25054 20043 15082 10022 5011 1654
Bell 8013 6410 4808 3205 16803 529 0
Bell Gurdens 8750 5400 4050 2700 1350 446 0
Bradbury 2139 1711 1283 855 428 141 0
Burbunk 46285 37036 27777 18518 9259 3055 0
~Calabasas 11263 9002 6752 4501 2251 743 0
-Caeson 3416 2733 2050 1366 583 225 0
Commerce 29367 22493 17620 11747 5873 1938 0
Compion 26598 21276 15957 10638 5319 1755 0
Cudahy 2968 2374 1781 1187 594 196 0
Downey 19532 15625 11719 7813 3906 1289 0
Duarte 5105 4884 3663 2442 1221 403 0
Bl Monte 21104 16883, 12662 8442 | 4221 1383 0
Clendale 70157 56126 42094 28063 14031 4830 0
Hidden Hills 1832 | 1485 1098 733 366 121 0
Huntington Park 9580 7664 5748 3832 1916 .. 632 0
) Irwindale . 6176 4941 3706 2470 1235 408 0
Lit Canada Flimridae 16748 13398 10048 6699 3350 . 1105 0
Los Angeles 687423 542038 412454 274989 137485 45370 0
Los Angeles County -] 155112 124089 | 93067 62045 31622 | 10237 0
Lynwoad 14101 11280 8460 5640 2820 931 0
Maywoud 43085 2452 1839 1226 613 202 0
Monrovia 23344 18675 14006 9337 4669 1541 0
Montebello 25185 20148 15111 10074 5037 1662 0
Monlerey Park 19450 15560 11670 7780 3890 1284 0
Parwmount 13726 10981 8236 5490 2745 906 0’
Pasadénu 55899 44799 33599 22400 11200 3696 0
Pico Rivers 6977 5581 “|. 4186 2791 1395 460 - 0
Rosemead 13653 10822 8192 5461 2731 301 0
San Fernando 6974 5579 4184 2789 1385 460 0
Sun Gabriel 10172 B8i37 8103 4069 2034 571 0
Sun Marino 7196 5756 4317 2878 1439 475 0
Sunta Clariia 451 360 270 180 90 30 0
Sierra Madre 5806 4644 3483 2322 | 1161 - 383 0
Signal Hill 4717 3774 2830 1887 943 311 0
Simi Valley 69 55 41 27 14 5 0
South El Monte 8000 65400 4800 3200 1600 528 0
South Gate 21852 17562 13171 8781 4390 1449 0
South Pasudena 7454 5963 4472 2981 1481 492 0
Temple City 8786 | 7028 5272 3514 1757 580 0
Yemon 23602 18881 14161 9441 4720 1558 0

' Bffluent limitations are expressed as aliowable trush discharge relative 10 buseline Waste Load Allocations specified in Table 7-
2.2 of the Basin Plan.
* Slorm yeor is defined.us October. | 16 Seplember 30 herain, - - - e RO

7 Permittzes shull achieve tieir final effiuent limitation of zero wash discharge for the 2015-2016 slorm year und every vear
thersafter.
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Table 1a: Los Angeles River Watershed 'Emﬁ'ri%{'«ﬂuem--bimﬁ{ﬂﬁ@ns' per Storm Ycar:

(gallons of uncompressed trash) < <
Permittees 2010 ] 201 2012 2013 2014 | . 2015 2016° ~
0% 1 (0% (30 %) (20 %) (10 %) 13.39) (D%)
Alliambra . 199582 i 15961 11971 7981 3980 1317 0
, Arcadia [ 25054 | 20043 15032 | 10022 5017 1654 0 ,
. Bell | 8013 | 6410 | 4808 | 3205 1603 529 | 0 !
Bell Gardens | 8750 | 5400 4050 | 2700 1350 448 | 0 |
Bradbury 2188 | 17/ 1283 855 428 1 141 o |
. Burbunk 46295 37038 27777 18518 -~ 9259 [ 30585 0
I Calubusas 11253 9002 8752 4501 2251 [ 743 0
P Carson 3416 | 2733 | 2050 1368 _ B83 | 225 0
i Commerce 28367 23493 | 17620 11747 5873 1938 0
i Compiun 26586 21276 | 15957 10838 5318 1755 0
Cudihy - | oosg 237 i781 | 1187 594 196 0
Downey 18522 | 15825 11718 7813 . 39086 1289 8}
Duare 6105 4884 3683 2442 1221 403 I 0
= - - El Monie 21104 16883 12662 8442. |. 4221 1393 | 0 ]
‘ - Glendale 70157 5681268 42094 28083 14031 | 4830 | 0 l
B _ g : Hidden Hills - 1832 | 1485 1095 733 386. | 121 | 0 |
: ) Huninglon Purk. 8580 | - 7664 5748 3832 1916 ] 832 | 0
rwindale 6178 4941 3708 2470 1235 408 0
Lu Cailuda Flintridee 16748 13398 10049 | 88399 3350 13105 0
Los Angeles 687423 - | 549938 412454 274968 137485 45370 0
Los Angeles County 155112 | 124089 -83067 62045 31022 10237 0
Lynwood 14101 11280 8460 5840 2820 a31 0
Maywood : 3085 2452 1835 1226 613 202 0
Monrovia - 23344 18675 14008 8337 4668 1541 ‘ 0
b 25185 | 20148 15111 1 10074 5087 1682 0
; 18450 15560 11870 7780 3880 1284 - 0
Paramount 13726 10981 8238 5480 2745 S06 0
Pasadena 1 55988 44799 33589 22400 11200 3698 Q
Pico Rivera ; 8977 5581 4188 L2781 1385 480 0
Rosernead 13853 10822 8182 5461 2731 301 0
San Fernando 1 Bg74 5578 4184 2783 1385 450 0
San Gabrie] 10172 8137 8103 4068 2034 871 0
San Marino 7198 5758 4317 2878 1439 475 0
- Santa Clarilz 451 350 - 270 180 C 80 30 ¢]
Sierra Madre 5806 4644 3483 2322 1161 383 €]
Signal Hil} 4717 3774 2830 1887 943 311 0
i Simi Valley 89 355 41 27 14 S 0
i "1 South Bl Monte 2000 6400 4800 3200 1800 528 0
| ' : Soulh Gale 21952 17562 13171 8781 - 4380 1449 0
i . . South Pasadena . 7454 5983 4472 - 2981 1491 492 0
Temple City: ' 8786 7028 5272 3514 1757 580 0
Vernon 23602 | 18881 14161 9441 4720 1558 0 |

" Effluent imitations are zxpressed as allowable 1rush discharge relative o buseline Waste Load Allocations specified in Tuble 7-
2.2 of the Busin Plan,

September 30 hersin.

st imitaiion of zero trush discharge for the 2015-2016 siorm year and every vear

jtiees shalt pehie

thereafizr.
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for ingpection by the Regional Board. and that they are in
compliance with any conditions of their certification, shall
be presumed to have discharged trash in an amount that
corresponds Lo the percentage of the baseline waste load
allocation represented by the drainage in question. A
permitlee may overcome this presumption by
demonstrating (using any of the methods authorized in this
Part 7.1.) the actual or calculated discharge for that
drainage. ‘

(3) ~ Any Permittee that fails to demonstrate that it is in compliance
with the imerim and final effluent limitations as specified in
this Part 7.1 shall be presumed to have violated the applicable
interim and/or final effluent limitations.

(H)~~Any-Bermitee-thatestablishes-thut-irleks SGihority over (e
MS4 physical infrastructure because it is under the au )m’ntv of
the Los Angles County Flood Control District sha,ll/be held
jointly and severally liable with the Los A.uuelf,s County Flood
Controt Digtrict for violations of the mtcnm or final effluent
{imilations assigned to that wrlsdmnon unless the Permittee and
the Flood Control District submn duly executed agreement
(the terms of which has,bt:en approved by the Executive Officer
to ensure it is con ),stc,nt with the requirements of this Order)
that allocates befween them all responsibility for compliance
with thek.e.rj" fovisions, and further provided that the Permitiee is
in comp'lmnce with jts respective obligations under the
Lt-n"?“emcm

C.. Monitoring and Reporting Requirements (pursiant to Water Code

section 13383)

(1) Within 60 days of adoption of Part 7, Section 1 (Los Angeles River
Trash TMDL) and on Ocrober 31, 2010 and every year thereafier,
each Permittee identified in Appendix 7-1 shall submit a TMDL
Compliance Report detailing compliance with the mterim and final
effluent limitatons, Reporting shall include the information
specified below. The report shall be submitted on a reporting form to
be specified by the Executive Officer. The report shall be sjgned
under penalty of perjury by the Director of Public Works or other
agency head (or their deleges) that is responsible for ensuring
compliance with this permit. Permittees shall be charged with and
shall demonslrate compliance with the relevant effluent limitations
beginning with their October 31, 2010 TMDL Compliance Report.

{a) Reporting Compliance based on Full Capture Systems:
Permittees identified in Appendix 7-1 shall provide
information on the number and location of full capture
installations, the sizing of cacl full capture installation,
the drainage areas addressed by these installations, and
compliance with the.applicable interiin or final effluent
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Addition of New Part 7: ] .
PART 7 - TOTAL MAXIMUM DAILY LOAD PROVISIONS kit S AL,
/ The provisions of this Part implement and are consisient with the assumptions and
requirements of Waste Load Allocations from TMDLs for which some or all of the
Permitlees in this Order are responsible. ' '
1. TMDL for Trash in the Los Anceles River Watershed
A: Waste Load Allocations: Each Permittee identified in Appendix 7-1 shall
- comply with the imerim and final effluent limitations sel forth in :
) Appenthx-F=i-herete
B. Compliance: , »
(1) Perminees may comply with the effluent limitations using any lawfu
means. Such compliance options are broadly classified asfull
capiure, partial capiure, or instingional controls, as described
- below, and any combination of these may be emplovad to achieve
compliance:
“{a) Full Camure Svsu,mq
1) The Basin Plan authorizes the E’(eﬁutwc Officer to
certity full capture systems, which are systems that
meet the operating and performance zequlrements as
described in this Order, and the procedures
identified in “Procedures and Requirements for
Certification of « Best Management Practice for
Trash Control a5 2 1 Full Capture Systern.” (See
Appendix 7-2.)°
2) Purmn"tccs are authorized to comply with their
effluent limitations thr ough certified full capiure
systems provided the re quirements of paragraph 3),
immediately below, and any conditions in the
ccruﬁcauon, continue 10 be met,
3) Permittees may comply with their effluent
limitations through progressive installation of full
capture sysiems throughout their jurisdiction until
all areas draining to the Los Angeles River system
are addressed. For purposes of this Permit,
attainment of the effluent limitations shall be
conclusively presumed for any drainage area 10 the
Los Angeles River {or its Lributarif:s) where
*The interim and final ef 1u“m iimitations sel fwth in Appendix 7-] ure equivalent w the Compliance
Pr)mls identified in Table 7-2.3 of the Basin Plan.
" The Regional Board currently recognizes eight fid! capiure systeins. These are: Vortex Separation
Systems (VES) and seven oﬂm Executive Officer certified full capture sysiems. including spc ific types or
1 { wash remova) devices (GSRE ,aLch Dsin j)ru 3 .
sriic:
i
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Dear Ms. Egoscue:

COUNTY OF LOS ANGELES
DEPARTMIENT OF PUBLIC WORKS

“To Enrich Lives Through Effective and Caring Service”

900 SOUTH FREMONT AVENUE
ALHAMBRA, CALIFORNIA 91803-1331

GAIL FARBER, Director ; : Telephone: (626) 458-5100

hup://dpw Jacounty.gov - ADDRESS ALL CORRESPONDENCE TO:
: : P.O. BOX 1460
ALHAMERA, CALIFORNIA 91802- 1460

November 9, 2009
' : INREPLY PLEASE

" REFERTOFILE: WM-8

Ms. Tracy Egoscue, Executive Officer

California Regional Water Quality .
Control Board — Los Angeles Region

320 West 4th Street, Suite 200

Los Angeles, CA 90013-2343

Attention Mr lvar Ridgeway

COMMENTS OF THE CDUNTY CF LOS ANGELES ON THE PROPOSED :
MODIFICATION TO THE LOS ANGELES COUNTY MUNICIPAL SEPARATE STORM
SEWER SYSTEM PERMIT TO INCORPORATE PROVISIONS RELATING TO THE -
LOS ANGELES RIVER WATERSHED TRASH TOTAL MAXIMUM DAILY LOAD

Thank you for this opportumty to submit written comments on the proposed maodification

to the Los Angeles County Municipal Separate Storm Sewer System Permit to
incorporate the Los Angeles River Trash Total Maximum: Darly Load. Our comments
and request to submit evidence are enclesed. :

if you have any questions, please contact me or your staff may contact

M Hector Bordas at (626) 458- 5947 or hbordas@dpw iacounty gov

Very truiy yours,

- GAIL FARBER
Dsrector of Pubhc Works

/ .....

/’
/’7:}‘/,551 ff 7 , ,m é//”/,f/«;;

GARY HILDEBRAND

Assistant Deputy Director
Watershed Management Division

FW:ad |

P:\wmpub\Sscretarial\2009 DocumentsiLetters\Afier 2_20_09\Proposed LAR Trash TMDL Prov-County.docx\C0856¢

“Enc

cc: Chief Executive Office (Lari Sheehan)

Jests
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COMMENTS OF THE COUNTY OF LOS ANGELES ON THE PROPOSED

MODIFICATION TO THE LOS ANGELES COUNTY MUNICIPAL SEPARATE
STORM SEWER SYSTEM PERMIT TO INCORPORATE WASTE LOAD

ALLOCATIONS FOR TRASH PURSUANT TO THE LOS ANGELES RIVER
WATERSHED TRASH TMDL; REQUEST TO SUBMIT EVIDENCE

I COMMENTS ON THE PROPOSED MODIFICATION TO THE LOS

ANGELES COUNTY MUNICIPAL STORMWATER PERMIT

Thank you for this opportunity to submit written comments on the

proposed modification to the Los Angeles County Municipal Separate Storm .
" System Permit’ (Permit) to incorporate the Los Angeles River Trash Total

Maximum Daily Load (Trash TMDL). The County of Los Angeles (County) has
been and continues to be fully supportive of the Trash TMDL's goals. Prior to the
adoption of the Trash TMDL, the County had already been implementing
proactive measures to reduce trash. The County has also voluntarily been
retrofitting its infrastructure with full and partial capture systems to prevent and
reduce the entry of trash into flood control channels.

The County submits the following ’thr'ee comments on the proposed permit
amendment in order to improve its implementation and make it consistent with
legal requirements: ‘

(1)  The phrase ‘performance data’ in Part 7.1.B(1)(a)(3) of the .

proposed Permit amendment should be deleted because it is superfluous and

~ ambiguous;

2y A provision should be added to Part 7, Appendix 7-1, of the
proposed amendment to the Permit to make Appendix 7-1 consistent with Table
793 of the Basin Plan and the Setflement Agreement entered into in 2003
between the Los Angeles Regional Board, the State Water Resources Control
Board, the City of Los Angeles, the County, the Los Angeles County Flood
Control District, the Santa Monica Baykeeper, and Heal The Bay; and "

(3) Part 7.1.A and Appendix 7-1 of the proposed amendment fo the
Permit should be modified to be made consistent with the recommendations of
the State Board’s panel of experts on the use of numeric effluent limits in
municipal stormwater permit and EPA’s guidance on the inclusion of TMDLs into
stormwater water permits.

A. “Performance data” as it is used in Part 7.4.B(1)(a)(3) is
vague and superfluous and therefore should be deleted

Proposed Part 7.1.B(1)(a)(3) addresses compliance with the Trash TMDL
through installation of full capture devices. This proposed paragraph provides,
“For purposes of this Permit, attainment of the effluent limitations shall be
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‘Record.

conclusively presumed for any drainage area to the Los Angeles River (or its
tributaries) where certified full capture systems treat all drainage from the area,
provided that the full capture systems are adequately sized, maintained and
maintenance records and performance data are maintained and available for
inspection by the Regional Board.” .

The reference to “performance data” in this paragraph 15 superfluous and

- ambiguous. The reference is superfiluous because review of the full capture
~device’s performance has already been performed in conjunction with its

certification. If the term is meant to refer to something else, then it is ambiguous,

because it is unclear what additional data s being requested. Part 7. 1.B(1)(@)3) ..

already requires maintenance records be kept and made available.

The term “performance data” in proposed Part 7.1.B(1)(a)(3) is
superfluous and ambiguous. For this reason, the County requests that the
. phrase be deleted. For the convenience of the Regional Board, a copy of -

- proposed Part 7.1. with this revision is included with these comments. o

B. Appendix 7-1 Should be Modified to Reflect Table 7.2.3"
- of the Basin Plan and the Settlement Agreement entered .
into Between the Regional Board, State Board, and
Various Parties

On January 25, 2001, the Regional Board adopted the original Trash

TMDL for the Los Angeles River watershed. This TMDL, as approved by the

State Board, was challenged by the City of Los Angeles (“City”), the County and

the Los Angeles Flood Control District. On September 18, 2003, the Regional

Board, State Board, City, County, District, Santa Monica Baykeeper, and Heal

~the Bay entered inio-a Settlement Agreement resolving these challenges. A copy

of the Settlement Agreement is included with this letter; the County requests that
this agreement be admitted into evidence and made a part of the Administrative

The Settlement Agreement' requires the ‘Regional Board to review and
reconsider the final waste load allocations once a reduction of 50% of the v

baseline waste load allocation has been achieved. (Attachment A, page 23.)
The Regional Board subsequently incorporated this provision of the Settlement
Agreement into the Basin Plan as footnote 2 to Basin Plan Table 7.2.3.

The Regional Board has acknowledged this obligatibn in its proposed new
Finding 50, but the requirement itself has not been included .in proposed Part 7.
Unless this requirement is included in Part 7, the Permit will be inconsistent with

the Basin Plan and the Settlement Agreement.  To correct this omission, -

proposed Appendix 7-1 should be revised to include on Tables 1a and 1b the
same footnote that is in the Basin Plan. This footnote says “[Tlhe Regional



Board will review and reconsider the final Waste Load allocations once a
reduction of 50% has been achieved and sustained in the watershed.”

For the convenience of the Regional Board, a copy of proposed Appendix
71 with this footnote included is included with these comments.

C. The Trash TMDL Waste Load Allocations Should Be
Incorporated into the Permit as Municipal Action Levels,
Not Effiuent Limitations

Proposed Appendix 7-1 calculates the waste load allocations for each
permittee per storm year and refers to them as effluent limitations, although the
Basin Plan does not establish effluent limitations as part of the Trash TMDL.
Therefore, to be consistent with the Basin Plan, the caption for Tables 1a and 1b
should be revised to read: "Los Angeles River Watershed Trash Municipal Action
‘Levels Per Storm Year", and references in proposed Part 7 to effluent fimitations
should be similarly revised. .

If this change is not made, the proposed amendment to the Permit would
be contrary to both the report by the State Board's panel of experts on the
incorporation of numeric effluent limits in stormwater permits and EPA guidance
on incorporating TMDL waste load allocations into storm sewer permits.

The State Board convened a panel of experts for the very purpose of

addressing the feasibility of including numeric effluent limits in stormwater

permits. In June, 2006, that panel issued its report, entitied “The Feasibility of
Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with
Municipal, Industrial and Construction Activities.” In that report, the State Board’s
~ panel of experts concluded that, “It is not feasible at this time to set enforceable

numeric effluent criteria for municipal BMPs and in particular urban discharges.”
The panel of experts instead suggested a middle course, with “action levels”
used to identify discharges that need additional attention. Report, p. 8.

The experts’ conclusions and recommendations are applicable here.
There is nothing unique about the storms in Southern California or the presence
of trash in stormwater runoff that makes trash significantly different than any
other pollutant that is the subject of the expert panel’s report. As recognized by
the experts, storms can be variable and the ability to collect the trash could vary
with those conditions. Because of the variability associated with storms and the
difficulty in engineering sojutions, the panel recommended a middle course of
municipal action lévels.

Use of municipal action levels can be as effective in assuring compliance
with the waste load allocations as numeric effluent limits. If a permittee does not
~ comply with the waste load allocations, the Regional Board can seek
enforcement of the Permit's provisions at that time. The variability of storm
conditions and the permittees’ lack of control of these conditions, however, still

-3-
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suggest that incorporation of these waste load allocations as numeric effluent
limits would be an abuse of discretion.

The Regional Board’'s proposed amendment is also inconsistent with EPA
guidance on incorporation of TMDLs into municipal stormwater permits. On
November 22, 2002, EPA issued guidance entitled “Establishing Total Maximum
Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and
NPDES Permit Requirements Based on Those WLAs.” In that memorandum,
" EPA express)y rejected placing numeric limits based on TMDLs in storm water
- permits, except in rare circumstances. EPA recognized that numeric limits are
~ neither feasible nor appropriate given the variability of storm water runoff and the

-current lack of knowledge as to sources of pollutants and effective treatment for
those pollutants. EPA said:

- [lIn light of 33U.S.C. § 1342(p)(3)(B)(iii), EPA recommends that for

- NPDES-regulated municipal and small construction storm water
‘discharges  effluent limits  should be expressed as best
management practices (BMPS) or other sxmllar requirements; ra’cher
than.as numeric effluent limits. .

EPA’s pohcy recognizes that because storm water drscharges are
due to storm events that are highly variable in frequency and
duration and are not easily characterized; only in rare cases will it
be feasible or appropriate to establish numeric limits for municipal
~and small construction storm water discharges. The variability in

- the system and minimal data generally available make it difficult to
determine with precision or certainty actual and projected loadings
for individual dischargers or groups of dischargers. Therefore, EPA
believes that in these situations, permit limits typically can be
expressed as BMPs, and that numerlc limits will be used only in
rare lnstances

* EPA November 22, 2002, Memorandum at p. 4.

EPA further reaffirmed the approprlateness of an uerat|ve adaptive BMP
management approach EPA said:

The policy outlined in" this memorandum affirms the
approprlateness of an iterative, adaptive management BMP.
approach, whereby permits include effluent limits. (e.g., a

- combination ‘of structural and non-structural BMPs) that address
storm water discharges, implement mechanisms to evaluate the
performance of such controls, and make adjustments (i.e., more
stringent controls or specific BMPs) as necessary to protect water
quality. This approach is further supported by the recent report
from the National Research Council (NRC), Assessing the TMDL
Approach to Water Quality Management (National Academy Press,

- 2001). The NRC report recommends an approach that includes
*adaptive implementation,” i.e., “a cyclical process in which TMDL
plans are periodically assessed for their achievement of water

—4-
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quality standards” . . . and adjustments made as necessary. NRC
Report at ES-5. -

EPA November 22, 2002, Memorandum at p. 5.

For the convenience of the Regional Board, a copy of proposed Part 7 and
Appendix 7-1 with the revisions suggested above is included with this letter.

D. Conclusion

For the reasons set forth above, the phrase “performance data” should be
deleted from proposed paragraph 7.1.B(1)(a)(3). A footnote should be added to
Tables 1a and 1b of Appendix 7-1, making these tables consistent with the Basin
Plan and the settlement agreement. Finally, proposed Part 7.1.A should be
modified to reflect that the waste load allocations are included within the permit
as municipal action levels, not effluent limits, consistent with the recommendation
of the State Board's panel of experts and EPA’s guidance on the inclusion of
TMDLs into stormwater permits. ‘

il REQUEST TO SUBMIT EVIDENCE

The County-‘request's that the following documents be admitted into
evidence and made a part of the administrative record: :

1. Settlement Agreement Regarding Total Maximum Daily Loads For
Trash in the Los Angeles River Watershed and Ballona Creek and
Wetland Watershed. ‘

2. The Feasibility of Numeric Effluent Limits Applicable to Discharges of
Storm Water Associated with Municipal, Industrial and Construction
Activities (Storm Water Panel Recommendations to the California
State Water Resources Control Board, June 19, 2006).

3. EPA issued guidance entitled “Establishing Total Maximum Daily
Load (TMDL) Waste Load Allocations (WLAs) for Storm Water
Sources and NPDES Permit Requirements Based on Those
WLAs."

Copies of these documents are submitted with this request.
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certified Jull caprure systems treat all drainage from

the area, provided that the Jull caprure sysiems are
adeguately sized, maintained and maintenance
records and-performance-data are maintained and
available for inspection by the Regional Board.
"1 A Permittee relying entirely on full capture
systems shal] be deemed in compliance with
its final effluent limitation if it demonstrates

that all drainage areas under its Jurisdiction

are serviced by appropriate certified Jull
capiire sysiems as described in paragraph
(a)(3). . ' -

i. A Permittee re] ying entirely on full capture
systems shall be deemed in compliance with
its interim effluent limitations:

I. By demonstrating that full capture
systems treat the percentage of
drainage areas in the watershed that
‘corresponds to the required trash -
abatement, , ‘
Alternatively, a Permitree may"
propose a schedule for jurisdiction-
wide installation of fuli caplire
Systems, targeting first the areag of
greatest trash generation ( based
upon the information on drainage
area and litter generation rates by
land use provided in Appendices I
and 11T of the Los Angeles River
Trash TMDL Staff Report) for the
Executive Officer’s approval, The
Executive Officer shail not approve
any such schedule that does not ‘
result in timely compliance with the
final effluent limitations. A
Permittee shall be deemed in
compliance with its interim effluent
limitations provided it is fully in
compliance with any such approved
schedule.

[\S]

(b) Partial Capture Devices and Institutional Controls:
Permittees may comply with their interim and finaj effluent
limitations through the installation of partial capiure
devices and the application of instimtional controls.

it
|
h
1]
]



Appendix 7-1

t?(/(,f --'r'é'.. e (,/;l /f;'}///m (] ’/)' Sutined
Interim and Final Efffvent-bimitations for Trash for Permittees Identified as Responsible
Jurisdictions in the Los Angeles River Watershed Trash TMDL
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Table La: Los Angeles River Watershed llPﬁ‘slrE{ﬂueBMyim‘i&&&mw’ per Storm Year?

o {(gallons of uncompressed frash)y o
Pormittees ] 2010 | 2011 2012 2013 2014 T 3015 C2016
b (50%) {40 %) (30%) (209} (109%) } {3.3%} %) |
Alhambra | 10952 15961 11971 | 7981 3990 | 1317 0 ‘
Arcadia | 25054 20043 15032 | 10022 5011 1554 0
Bell | 8013 6410 | 4808 3205 1603 529 0
Bell Gurdens 8750 5400 4050 2700 1350 4486 0
Bradbury 2139 1711 1283 855 - 428 141 0
Burbuank 46295 37036 27777 18518 8259 3055 0
Calabasas 11253 9002 | 6752 | 4501 2251 743 | 0
Carson 3418 2733 2050 1366 683 225 | 0
Commerce 29367 23493 17620 11747 | 5873 1938 0
Compton 26598 - 21278 15957 10638 - 5319 1755 0
Cudahy - .2568 2374 1781 1187 594 1986 0
Downey 19532 15625 .11719 78183 i 3906 1289 0
Duarte 5105 4884 3663 2442 | 1221 403 3}
Bl Maonte . 21104 16883 12662 8442 4221 1383 0
Glendale - 70157 56126 42094 28083 14031 4830 0
Hidden HMills 1832 1485 1099 733 - 366 121 0
Huntingion Park 9580 7664 © 5748 3832 1216 832 0
Arwindale 8176 4941 . 37086 2470 1235 408 0
La.Caadd Fliniridae - 16748 13398 10048 6699 .. 3350. 1105 ¢ 0
Los Angeles | 887423 | 549038 | 410454 274969 137485 .| 45370 0
Los Angeles County 155112 124089 93067 62045 31022 10237 | 0
Lynwoad 5 14101 11280 8460 5640 2820 931 0.
Maywood L3085 2452 -1 1838 1226 1 513 202 0
Monrovia 23344 18675 14006 - 9337 4669 1541 0
Moniebello 25185 20148 15111 10074 5037 1662 0
Monterey Park 19450 15560 11670 7780 3830 . 1284 0
Paramounl 13726 10981 | 8236 5430 2745 9086 . 0
Pasadeny 55939 44799 | 33599 22400 11200 3696 0
Pico Rivers 6877 5581 - 4188 2781 1395 480 0
Rosemend - 13663 | 10822 8192 5461 2731 301 0
San Femando 6974 5578 4184 - 2789 1385 480 0
Sun Gabricl 10172 8137 8103 4062 - | 2034 671 0
~ San Marino ] 7198 - 5758 4317 2878 1439 475 0
Santa Clagiia - 451 360 270 180 90 30 0
Siarra Madre 58086 4844 3483 2322 | 1181 383 0
Signal Hill 4717 3774 2830 1887 943 - = 311 0
Simi Valley 89 55 41 27 14 5 [¢]
South El Monte 8000 8400 | - 4800 3200 1600 528 0
South Gate 21852 17562 13171 §781 4390 1448 0
South Pasadena 7454 5963 4472 - 2981 1491 492 Q
Temple City 8786 | 7029 5272 3514 1757 - 580 0
o]

Yemon 23802 18881 14161 9441 4720 1558

" Effluent mitations are expressed as allowable tash discharge relative 1o baseline Waste Load Allocations specified in Tuble 7-

2.2 of the Basin Plan.
” Sterm year.is definad. ug Ociobes. |- 10-Seplember 30 hepem e oo e L
[ . N . e e g I . - - - -
7 Permittees shull achieve their final effiuen: limitation of zero 1wash discharge for the 2015-
thereafier. :

. . Fs3 :
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2016 storm year and every year




it A ,(Q!\-vﬁﬁ q//:, 5 7 ,w;J
Table a: Los Angdus River Watershed Frasi-Efflnent-Limitations' per Storm Year?

] . (gallons of uncompresséd trash) - f
Permitices 2010 2011 2012 2013 2014 2015 2016
(50%) {490 %) (30 %) (20%) (10 %) 13.39%%) (0%)
Alhambra 19952 15961 11971 7981 3980 1317 0
Arcudia 25054 20043 15032 10022 5011 16854 0
Bell 8013 6410 4808 3205 1603 529 0
Bell Gardens 6750 5400 4050 2700 1350 446 0
Bradbury 2139 1711 1283 855 428 T 149 0
Burbank 46285 37036 27777 18518 9259 3055 0
Cualubugas 11253 2002 68752 4501 2251 743 0
Carson 3416 2733 | 2050 1366 683 225 0
Commerce 29367 23493 17620 11747 5873 1938 0
Compton 26596 21276 15957 10638 5318 1755 0
Cudahy 2968 2374 1781 1187 594 196 0
Downey 18532 15625 11719 7813 3906 1289 0
Duaric 6105 4884 3663 2442 1221 403 0
Bl Monte 21104 16883 12662 8442 4221 1393 0
Glendale 70157 56126 42094 28063 14031 4630 0
Hidden Hills 1832 1485 1098 733 366 121 0
~ Huntington Park a580 7664 5748 3832 18186 632 0
Irwindale 6178 4941 3708 2470 1235 408 0
Lu Caiiadu Flintridge 16748 13398 10049 | 8899 3350 1105 0
Los Anaeles 687423 549938 412454 274969 137485 45370 0
Loy Angeles County 155112 124089 93067 62045 31022 10237 0
Lynwootl 14101 11280 8460 5640 2820 931 0
Maywood 3085 2452 1839 1226 - 613 202 0
Monrovia 23344 18675 14006 9337 4668 1541 0
Montebello 25185 20148 15111 10074 5037 1662 0
Monlerey Park 19450 15560 11670 7780 3890 1284 0
Paramount 13726 10981 8236 5490 2745 9086 0
Pasadena 55999 44793 33599 22400 11200 3696 Q /
Pico Rivera 6977 5581 4188 2791 1395 460 0
Rosemead 13653 10922 8192 5461 2731 901 0
San Fernando 6974 5579 4184 2789 1385 460 0
Sun Gabriel 10172 .8137 61083 4069 2034 671 0
San Marino 7196 5756 4317 2878 1439 475 0
Santa Clarita 451 360 270 180 30 30 0
Sierra Madre 5806 4644 3483 2322 1161 383 0
Signal Hill 717 3774 2830 1887 943 311 0
Simi Vailey 69 55 41 27 14 5 0
South El Monte 8000 6400 4800 3200 1600 528 0
Soulh Gale 21952 17562 13171 8781 4390 1449 0
South Pasadena 7454 5963 4472 2981 1491 492 0
Temple City 8786 7029 5272 3514 1757 580 0
Vernon 23602 18881 14161 9441 4720 1558 0

! Effluent limitations are expressed as allowable trash discharge relative o baseline Waste Load Allocations specified in Tuble 7-
7 2 of the Basin Plan,
? Stormyear-is defined.ps Qetober- |- 1o-September 30 -herein.

H # Permittees shall achieve their final effluent limitation of zero wash discharge for thf: 2015-2016 storm year and every year
Lnuuﬂcx
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' PART 7 - TOTAL MAXIMUM DAILY LOAD PROVISIONS |
with Ihe aésumptions and

hich some or all of the -

‘The provisions of this Part implement and are consistent
- requirements of Waste Load Allocations from TMDLs for w
“Permittees in this Order are responsible. S
‘atershed

1. TMDL for Trash in the Los Anseles River :
A. Waste Load Allocations: Each Permitee identified in Appendix 7-1 shal]
comply with the interim and final effluent limitations set forth in »
e Appendix-F=I~hereto- ' : ' '

(1) Permirtees may comply with the effluent limitations using any lawfu}
v means. Such compliance options are broadly classified as full
capture, partial capture, ot instirutional controls, as described
-below, and any combination of these may be emploved to achieve
compliance: ' ‘
(a) Full Capture Systems: = D
‘1) The Basin Plan authorizes the‘ExecutiveOfficérv to
‘certity full capture sysiems, which are systems that
meet the operating and performance requirements as
described in this Order, and the procedures
identified in “Procedures and Requirements for
Certification of a Best Management Practice for
Trash Control as a Ful} Capture System.” (See
- Appendix 7-2.° - .
2) Permittees are authorized to comply with their -
effluent limitations through certified full captire
systems provided the requirements of paragraph 3),
immediately below, and any conditions in the
certification, continue to be met,
3) . Permittees may comply with their effluent
limitations through progressive installation of fill
capiure systems throughout their Jjurisdiction until )
- all areas draining 1o the Los Angeles River system
are addressed. For purposes of this Permit, ‘
attainment of the effluent limitations shall be
cbnclusively presumed for any draina ge area 10 the
Los Angeles River (or its tributaries) where

quivalent 1o the Compliance

*The interim and final effluent limitatjons set forth in Appendix 7-1 are e

Poims identified in Table 7-2.3 of the Basin Plan. _
ight full capiure systems. These are: Vortex Separation
Systems, including specific types or

* The Regiona) Board currently recognizes o
Systems (VSS) and seven other Executive Officer certified ful? caplure
olids removal devices (GSRDs3: catch basin brush j
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)
i
{0
(0

f
o

=

Btk



Joyce Dillard
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From; lvar Ridgeway
To: la_trash@waterboards.ca.gov
Date: 11/9/2009 9:57 AM

Subject: Fwd: Comments on Public Notice No. 09-117 Reopener the Los Angeles County Municipal Separate Storm
Water Sewer Syslem (MS4) Permit (NPDES No. CAS004001, Board Order No. 01-182 as amended by Order No. R4-2006-0074
and R4-2007-0042) Waste Discharge Requirements (WDRs) due 11/9/2009 by 12 Pi
Attachments: LA%20M84%20Trash%20Reopener%20Hearing%20Notice. pdf

>>> Jjoyce Dillard <dillardjoyce@yahgo.com> 11/9/2008 9:30 AN >>>

Comméms on Public Notice No. 08-117 Reopener the Los Angeles County M‘unicipal Separate Storm Water Sewer System |

(M84) Permit (NPDES No. CAS004001, Board Order No. 01-182 as amended by Order No. R4-2008-0074 and R4-2007-
0042) Waste Discharge Requirements (WDRs) due 11/8/2009 by 12 PM _ :

How does this reopener to the Basin Plan change the ron-adjudicated status of the Hollywood Basin ?

How does this reopener 10 the Basin Plan change the non«adjudicatéd status of the Santa Monica Basin (not applicable 1o
this reopener)? : ' -

E Why.é’re the Upper Los Angeles River Area Basins considered in the Basin Plain of the Coastal Watersheds of Los Angeles

and Ventura Counties ?

Why is the Ho‘liywood Basin conside.‘red in the Basin Plain of the Coastal Watersheds of Los Angeles and Ventura Counties

'HQW is private property being monitored for compliance? Have the private property owners been naméd in any legal action
over any of these MS4 and/or NPDES requirements? N e o

-Joyce Diliard
P.O. Box' 31377 _
Los Angeles., CA 50031

(11/12/2008) la_trash - Fwd: Comments on Public Notice No. 09-117 Reopener the Los Angeles County Municipal SeparateF%@e;rﬁ".
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Heal the Bay

November 9, 2009

Ms. Tracy Egoscue

Los Angeles Regional Water Quality Control Boud
320 W. 4 Street, Suite 200

Los Angeles, CA 90013

VIA EMAIL la_trash(@waterboards.ca. gov; tegoscue@w’aterbo'ards.ca. gov

Re: P.ro.povs'é‘d Reopener of Waste Discharge Requirements for the County of Los An&eles R
Municipal Storm Water Discharge Permit to Incorporate Provisions of the Los A.ngeles ‘
River Watershed Trash Total Mammum Daﬂy Load (“Reopener”)

Dear Ms. Eo-oscue

On behalf of Heal the Bay and our over 13, OOO members, thanL you for the opp01ru111ty to -
comment on the proposed reopener to the Los Angeles County Municipal Stormwater (“L.A. MS4”)
petmit to incorporate the Los Angeles River Watershed Trash Total Maximum Daily Load (“L.A:
River Trash TMDL?). Federal law mandates that the Los Angeles Regional Water Quality Control

, Board (“Regional Board™) integrate TMDLs into NPDES permits. Thus in general, we suppozt
staff’s proposal for the Reopener. However, it is critical that staff expand The scope of this .
Reopener to include additional Tl\iDLs that are in effect such as the Ballona Creek Trash TI\/IDL

As discussed in the public notice (No.-09-117), “[t]he validity of the Trash TMDL is not an issue
before the Regional Board in this proceeding.” Thus we will limit our comments below to the -

letter to the Regional Board which describes our strong support of the L.A. River Trash TMDL.}
I The Regional Board’s Proposal Is Required By Law.

Federal law clearly commands that the Regional Board mtegrate the L.A. River Trash TMDL into ,

the effluent limitations of appropriate NPDES permits. Specifically, Federal regulations require that:

Effluent limits developed topro‘tectva narrative water quality ctiterion, a
numeric water quality criterion, or both, are consistent with the assumptions
and requirements of any available wasteload allocation for the discharge
prepazed by the State and approved by EPA pulsuant to 40 CFR 130 7 40
CFR § 122.44()(#) (1) (B)-)

! Heal the Bay requests that the Heal the Bay’s August 21, 2006 be included in the administrative record for this matter.
This evidence is relevant to demonstrate the impact of wash in the environment and provide details on the history of the
LA River Trash TMDL adopton.

£ §3 e gy g, .
L= 7= 4

‘merits of the Reopener and only incorporate by reference Heal the Bay’s Angust 21, 2006 comshent
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In fact, the Regional Board has, in other ongoing proceedings, stated that the Environmental
Protection Agency has underscored that “NPDES permit conditions must be consistent with the
assumptions and requirements of available WLAs.” Cotrespondence from Executive Officer
Jonathan Bishop to Elizabeth Miller Jennings (June 15, 2006) (citing “Establishing Total Maximum
Daily Loads (TMDL) W asteload Allocations (WLAs) for Storm Water Soutces and NDPES Permit
Requirements Based on Those WLAs,” USEPA, 2002.) Federal law leaves no room for the
Regional Board to ot assure that the Los Angeles County MS4 Permit contains limitations
consistent with already established WLAs, and the underlying L.A. River Trash TMDL. Thus, the
effluent limits set by the L.A, M54 permit must be consistent with the L.A, River Trash TMDL’s

wasteload allocations.

II. Staffs Proposal is Consistent with Regional Board and State Board Actions and
USEPA Guidance. :

As you are aware, The Los Angeles Regional Board integrated TMDL limits for the Santa Monica
Bay Beaches Bacteria Dry-Weather TMDL and Marina del Rey Harbor Mothet’s Beach and Back
Basins Bacteria TMDL into the L.A. MS4 permit in 2006 and 2007, respectively. In fact, the State
Water Resources Control Board adopted an Order on August 4, 2009 that denied the County of Los
Angeles’s claims against this Regional Board action to include the Santa Monica Bay Beaches
Bacteria Dry-Weather TMDL in the L.A. MS4 permit (see Order No. WQ 2009-0008). In addition,
the recently adopted Ventura County MS4 included all TMDLs in effect in Ventura County and
their corresponding wasteload allocations and implementation schedules. Other regional water
boatds have also followed suit. For example, the recently adopted Waste Discharge Reqnirements for

the County of Orange, Orange County Flood Control District and The Incorporated Cities of Orange Connty within
the Santa Ana Region Arcawide Urban Storm Water Runoff Orange County (Order No. R8-2009-0030)* by
the Santa Ana Regional Board incorporates numeric TMDL wasteload allocations into the permit.
Hence, there is nothing new or unique about incorporating the L.A, River Trash TMDL into the
L.A. MS4 permit and this process has been upheld by the State Board.

In addition, the proposed Reopenet is consistent with USEPA policy. Ina letter to the State Water
Resources Control Board from Alexis Strauss, Director of USEPA Region 9 Water Division, Ms.
Strauss states that: -

«..the permitting authority also has the discretion to express petmit conditions for
municipal stormwater dischargers as numeric limits whete appropriate. ...It would be
consistent with EPA’s regulations and the recommendations in this guidance [Based
Establishing TMDL Wasteload Allocations for Storm Water Sources and NPDES
Permit Requirements Based on those WLAs] for a permitting agency to decide itis
approptiate to use numeric limits.”?

2 Heal the Bay requests that Order No. R8-2009-0030 be included in the administrative record for this matter. This
evidence is relevant to demonstrate that other regional water boards have incorporated TMDL wasteload allocations
expressed as numetic effluent limits in MS4 permits.

3 Heal the Bay requests that the USEPA letter be included in the administrative record for this matter. This evidence is
relevant to demonstrate that USEPA has agreed that WLAs expressed as numeric limits are appropriate for MS4

permits. 4 L—27L 44 -6
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Integration of the L.A. River Trash TMDL at this time makes all the more sense because California’s.
‘focus on the reduction of marine debris. On November 20, 2008 the California Ocean Protection.
Council adopted an Implementation Sirasegy for the California Ocean Provection Council Resolution to Reduce
and Prevent Ocean Litter* This landmark Strategy lays out ambitious actions for eliminating harmful
trash from entering the Pacific Ocean statewide. As the OPC has recognized, the growing amount
of trash in our oceans is choking marine life, ctippling regional econornies and diminishing quality of
life along California shorelines. Stormwater runoff carries trash and other pollutants directly to local
streams, such as the Los Angeles River, and eventually to the ocean unfiltered and untreated.

v III.  The Regional Board Should Broaden the Scopé of the Reopener to Include

Additional TMDLs.

As acknowledged by Regional Board staff in various workshops and hearings, the renewal of the
long overdue L.A. MS4 will likely be 2 multiple year process. Thus it is even more critical that the
proposed Reopener include all applicable TMDLs that are in effect in Los Angeles County. Ata
minimum all TMDLs with compliance points that have passed or that are upcoming in the next two
yeats, should be included inthis reopener. It is unclear why the proposed scope of the reopener is
so narrow. As the Ballona Creek Trash TMDL is nearly identical to the L.A. River Trash TMDL,
why did the Regional Board not at least propose to include this TMDL in the Reopener as well?

- This seems like a logical extension of the Reopener and would require little staff resources. -

Also of note, the plethora of water quality issues in the Malibu Creek Watershed has dominated the
discussion at several Board hearings over the past year. In order to improve water quality in this
area, enforceable TMDLs are critical. Heal the Bay believes that if nutrient WI.As were in the L.A.
MS4 permit, then the Malibu Creek watershed TMDLs would finally be enforceable. This is a
critical tool in catalyzing any significant progress towards water quality standards attainment in the
watershed. Also, the TMDL was developed and approved by USEPA over 6 years ago, so inclusion
of the WLAs in the permit should have occurred a long time ago. Thus, the Regional Board should
also include the Malibu Nutrients and Bacteria TMDLs in the Reopener. We have included example
language for several additional TMDLs in Attachment A. ' 2

IV. = The Regional Board Should Clarify that Compton Creek and other Tributaties are
Covered by the L.A. River Trash TMDL. : '

At the July 1 6,v 2009 Regional Board heaﬁng on the 2008 303(d) List in response to pub]ié and Board
inquiry, staff noted that the Compton Creel Trash impairment listing would be addressed under the
L.A. River Trash TMDL. The Reopener states that “[fJor purposes of this Permit, attainment of the

 effluent limitations shall be conclusively presumed for any drainage area to the Los Angeles River |

(or its tributaries) where certified full capture systems treat all drainage from the area....” Part7,
Section 1. B.3. However, this statement is only included under the “full capture device” section and
does not specify the tributares. The factsheet specifies individual tributaries in a footnote »
(“Tributaries to-the Los Angeles River include but are not limited to Pacoima Wash, Tujunga Wash,
Burbank Western Channel, Verdugo Wash, Arroyo Seco, the Rio Hondo, and Compton Creek) but

4 2 > : r et - . -

Heal the Bay requests that the OPC’s Ipplementation Strategy for the California Ocean Protection Comncil Resolution 1o Reduce and
Prevent Ocear: Litter be included in the administrative record for this matter. This evidence is relevant to demonstrate that
trash reduction is a state priozity.
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this information is not contained in the permit. Factsheetat 1. Staff should specify in the
overarching Reopener language that Compton Creek and othet tributaries are included in the scope

of the L.A. River TMDL so that there is no an:tb_iguity.

V. Many of the Cities that May Oppose Incorporation of this TMDL Have Received
Millions of Dollats of Federal Stimulus Money from the State to Reduce Trash in the Los

- Angeles River.

The “Gateway IWRM Authority”® recently was awarded $10 million from the State Water Resources
Control Board Clean Water State Revolving Fund as part of the American Recovery and
Reinvestment Act® As explained in the grant award document, these funds were specifically given
to assist the cities in their compliance with the Los Angeles Rivet Trash TMDL by supporting
acquisition of full capture devices for literally thousands of catch basins in the watershed. In factin
a presentation made by Desi Alvarez, Director of Public W otks of the City of Downey, to the
Regional Board at the November 5, 2009 hearing, Mt. Alvarez discussed this funding and stated that
all 16 cities that had received the funding were on track for 100% compliance by the TMDL
compliance deadline. Some of those same municipal recipients have long opposed the trash TMDL
and continue to do so. The Regional Board should not be dissuaded by these cities” arguments
about cost or feasibility when these cities have ‘acknowledged feasibility in their grant tequest to the
State Board and have accepted taxpayer funds to address the problem specifically in the Los Angeles
River Watershed. ' :

Heal the Bay requests that the information from the Gateway grant request as well as the State
Water Board’s allocation of funds to those cities be included in the administrative record for this
imatter. This evidence is relevant to the cities’ ability to comply with the TMDL as incorporated into
the stormwatet permit and to the State Water Board’s support for their efforts to comply.

VI.  The Regional Board Should Modify the Proposed Reopener Language.

In general, the Regional Board should streamline the proposed Reopener language in Part 7. The
proposed Reopener language includes 2 detailed discussion of compliance determination and
'Monitoring and Reporting Requirements. Reopener at Part 7, 1.B.-C. While this is important
information, the Regional Board should describe these elements in a document outside of the L.A.
County MS4 or incorporate the information by reference. Including this detailed information within
the permit overly complicates the requirements. If the Regional Board wete to take this same
detailed approach for all TMDLs in effect in Los Angeles County (which, as stated eatliet, should be
included within the proposed MS4 Reopener), there would be potentially a hundred or more pages
added to an already lengthy and complex permit. Instead, the Regional Board should simply include
numeric WLAs as effluent limits and required implementation actions and milestones in Part 7. We
suggest following the approach taken in the recently adopted Ventura County MS4. As an example,

3 Participants in the grant request included Bell, Bell Gardens, Commerce, Compton, Cudahy, Downey, Huntington

Park, Long Beach, Lynwood, Maywood, Montebello, Paramount, Pico Rivera, South Gate, and Vernon. See Los

Angeles Gateway Region Storn Drain Catch Basin Retrofit Project (attached hereto with portions available at
]1ttp.s:,-',~'faast.waterboards.ca.gov/attachments/m'onosal_] 6004/attachment 45824 PDF, PIN 16004 -

6 See Clean Water State Revolving Fund American Recovery and Reinvestment Act Status Report as of Oct 30, 2009

(attached hereto and available at
http://www.waterboards.ca.gov/water_issues/@oggam%m@n%]oans/srf/docs/economic_recovery/stimu]us_repo%t.p‘%dﬂ
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we have pi-oposed alternate languagé for several TMDLs (See Attachment A). This alternate
approach will allow for all TMDLs that are in effect to be more easily incorporated in the MS4.

At a minimum, the Regional Water Board should make the fo]l‘owing clariﬁcaﬁons to Part 7:

Section LB.1. (b).1. The proposed Reopener discusses interim and final comphance determination
for partial capture devices and institutional controls. Howevel it appears that this section allows for
fina] compliance with the use of only partial capture devices. (“Trash discharges from areas serviced
solely by partial capture devices may be estimated based on demonstrated performance of the
device(s) in the jurisdictional area.”) On its face, this would obviously not malke sense given the
definition of 2 partial (not full) captu.ie devre The Regional BO'er should clarify this section.

Section’ 1.B.L '(a) .3. The proposed Reopener app’r'opriqtely describes that the entive L.A. River
system must be addressed for compliance purposes (“For purposes of this Permit, attainment of the |
" effluent limitations shall be conclusively presumed for any drainage area to the Los Angeles River

(ot its tributaries) where certified full capture systems treat all.diannge from the area: .,.._”). This is
consistent with the adopted Basin Plan Amendment. However, this is only described in the section:
on “Full Capture Systems”. This should be included as an overarching concept f01 the Reopener.
Also as described above the spec1ﬁc tubutaues should be mcluded.

gk

In sum, we stLoncrly supp01t staff moving forward with modifications to the LA MS4 pern:ut to

-incorporate the Los Angeles River Watershed Trash Total Maximum D'ulj Load. This action is
~ consistent with the law and previous Regional Board and State Board action. Also this route is

clearly described in the adopted L.A. Rlvel Trash TMDL: “This TMDL will be mplemented
through stormwater permits and via the authority vested in the Executive Officer by section 13267
of the Porter- Cologne Water Quality Control Act: (Water Code section 13000 et seq.).” However,
we urge staff to expand the scope to ensure that all adopted TMDLS are enfmceable which in turn

will lead to 1111p10ved water quality in Reglon 4.
Asa desimnted “party” to the hearing, we request 30 minutes to speak at the December 10, 2009

hearing on the Reopener. We also request the opportunity to cross-examine any witnesses of other
designated parties. Depending on the number of witnesses, we estimate the need for an additional

15—30 mmutes for cross-examination.

Sincerely,

Kirsten James ‘ Mark Gold, D. Env
Water Quality Director President
Ld-27F7F 11
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Los Angeles

November 5, 2009

Stormwater Quality

< Mr. Ivar Ridgeway
Partnership ! govay

Regional Water Quality Control Board — Los Angeles Region

Parner Chiies: 320 W. 4™ Street, Suite 200 ‘ ;

- Agoura Hills Los Angeles, CA 90013
Azusa o e g |
Beverly Hills Subject: Comments regarding incorporating the provisions of the Los
Calabasas Angeles River Trash TMDL into the Los Angeles County MS4 permit
Hidden Hills o o

- Monrovig Dém Mr. Ridgeway: . v
Norwalk Pl e T - S1lS Teoarding nenrmerat

I’hank you for this opportunity to provide comments regarding incorporating

Rancho Palos the provisions of the Los Angeles River Trash Total Maximum Daily Load

Verdes ) (TMDL) into the current Los Angeles County Municipal Separate Storm
Wesiloke Village Sewer System (MS4) Permit (Permit). As you may be aware, -

representatives and members of the Los Angeles Stormwater Quality
- Parinership (LASQP) attended the July 29, 2009 staff workshop and
submitted written comments on the subject on July 28, 20609,

This group of nine Los Angeles County cities was formed with the intent of
establishing a continuing and sustained working relationship between the
municipal stormwater permittees and the California Water Quality Control
Board for the Los Angeles Region (Regional Water Board). It is hope and
goal 1o form a relationship focused on improving siormwater quality
through a constructive and collaborative effort. In that spirit, and in our
communications to the Regional Water Board on this matter, we have
encouraged Regional Water Board staff to consider and incorporate two
specific elements. These were to: ’

—~

1) Explicitly recognize and include the TMDL review / reconsideration siep
at the sustained 50% reduction mark: and

2) Allow for options in demonsirating achievemeni with Waste Load
Allocation (WLA), i.e., "compliance monitoring”, including guantification of
reductions from full ‘capture, partial capiure, institwtional controls, and

other equivalents. '

LASQP recognizes and appreciates that these have in fact been explicitly
incorporated into the proposed Permit revisions. Regarding the first
element, the review / reconsideration step 1s critical to both our and the
Regional Water Board’s ability to adaptively manage implementation of the
TMDL. LASQP is willing to work with Regional Water Board staff to
provide further clarification of the concept of a "sustained” reduction for
purposes of review / reconsideration of the TMDL and its effectiveness,

320 North Larchmont T . : . -
Boulevard

Los Angeles, California 90004

Phone: 323-466-3445

Fax; 323-466-8653
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LASQP comments regarding incorporating the provisions of the Los Angeles River Trash
TMDL into the Los Angeles County MS4 permit

Regarding the second element, providing oplions for demonstrating WL A achievement,
such as through full capture, partial capture, and institutional controls, is also cuhcal
since many cities’ trash-related characteristics differ (sources, amounis, locations,
impacts, infrastructure, financing, etc.), however as the TMDL is implemented, cities will
likely need 1o adapt their implementation actions and will need access to all options for
demonsirating WLA achievement.

>

Thank you for the opportunity to provide input regarding incoifporaﬁng the provisions of
the Los Angeles River Trash TMDL into the Los Angeles County M54 permit. We look -

forward to continuing 1o work with you as these new permit provisions continue 1o be
implemented. Feel free to contact me with questions.

Sincerely,
Los Angeles Stormwater Quality Partnership

7@7 B

Geoff Brosseau
Environmental Management / Technical Consultant

cc: LASQP Member Cities

November 5, 2009 20f2
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' Richard Montevideo
. ’ Direct Dial: (714) 662-4642

ATTORNEYS AT LAW E-mail: rmontevideo@rutan.com™

LD ey e ST i
[ N IS 1L B R

November 6, 2009

- VIA OVERNITE EXPRESS
FOR MONDAY MORNING DELIVERY

Mr. Ivar Ridgeway

California Regional Water Quality Control Board
Los Angeles Region

320 West 4th Street, Suite 200

Los Angeles, CA 90013

Re:  Comments on Proposed Modifications to the County of Los Angeles Municipal
Separate Storm Sewer System Permit Regarding the Los Angeles River Trash
Total Maximum Daily Loads

Dear Mr. Ridgeway: -

These comments and attached documentation are being submitted on behalf of the Cities
of Arcadia, Carson, Commerce, Downey, Irwindale, Monterey Park, Signal Hill, South Gate and
Vernon, and the ad hoc group of cities known as the Coalition for Practical Regulation’
(hereafter collectively “Cities™), in connection with an October 8, 2009 Notice from the
California Regional Water Quality Control Board, Los Angeles Region (“Regional Board”)
requesting comments, evidence and scheduling a public hearing on proposed action to
-incorporate provisions of the Los Angeles River Trash Total Maximum Daily Load (“TMDL”)
into the existing Los Angeles County Municipal Stormwater Discharge Permit (“NPDES
No. CAS004001,” hereafter “MS4 Permit,” “NPDES Permit” or “Permit””). We ask that these
comments and attached documentation be included in the administrative record for this matter.

' The Coalition for Practical Regulation also known as “CPR” is an ad hoc group of
municipalities in Los Angeles County committed to obtaining clean water through cost-effective
and reasonable storm water regulations, and consists of the following Cities: Arcadia, Artesia,
Baldwin Park, Bell, Bell Gardens, Bellflower, Carson, Cerritos, Commerce, Covina, Diamond
Bar, Downey, Gardena, Hawaiian Gardens, Industry, Irwindale, La Canada Flintridge,
La Mirada, Lakewood, Lawndale, Monterey Park, Norwalk, Palos Verdes Estates, Paramount,
Pico Rivera, Pomona, Rancho Palos Verdes, Rosemead, Santa Fe Springs, San Gabriel, Sierra
Madre, Signal Hill, South El Monte, South Gate, South Pasadena, Vernon, Walnut, West Covina,
and Whittier, '

Rutian & Tucker, LLP | 611 Anton Blvd, Suite 1400, Costa Mesa, CA 92626
PO Box 1950, Costs Mesa, CA 92628-1850 | 7‘14-641—5100 | Fax 714-546-9035 227/065121-0080

Orange County | Palo Alto | www.rutan.con’i U—2g 104573(%.39;1/_()2/%&
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Before discussing the substantive concerns with the Proposed Amendment, the Cities

must first object to the limited Administrative Record reflected in the Index of Administrative

~ Record sent October 15, 2009, prepared by Regional Board Staff in connection with the
" upcoming December 10 hearing. Specifically, the Cities previously submitted Comments datéd

July 27, 2009, along with a series of exhibits to the Regional Board in response to a July 6, 2009
Notice of a Workshop on this matter, Further, certain Cities attended the workshop conducted

on July 29, 2009. Yet, the Index of the Administrative Record does not reflect a submission of

- these July 27 Comments, nor apparently any other comments submitted in connection with the.
July Workshop. As such, the Cities respectively request that their comments dated July 27, 2009
along with all exhibits included therewith and all other Comments submitted by interested
parties, along with the Record of any Comments provided during the Workshop on July 29,

- 2009, be made a part of the Administrative Record and be available for the Board’s consideration
prior to amending the NPDES permit m quest1on The Index to the Administrative Record

v should 51m11ar1y be corrected.

, Turning to the substance of the proposed modification to the Permit in question, for the .
reasons set forth below and as asserted in previous comments in connection with the July 29,
2009 Workshop, it is inappropriate to revise the NPDES Permit as proposed, and specifically it is
inappropriate to “implement the Trash TMDL with numeric effluent limitations” in a municipal
separate storm sewer- system (“MS4™) permlt under the present circumstances, for the following

reasons:

(1) Because the Clean Water Act (33 USC § 1251 ef seq. — “CWA” or “Act”) does
not require that the subject NPDES Permit include numeric effluent limits, any attempt to
include either a numeric effluent limit for purposes of the Trash TMDL, or any other numeric
effluent limit for any other TMDL into the NPDES Permit in issue, is an attempt to impose a
requirement that clearly goes beyond the requirements of the Clean Water Act. Finding 45 of the
Proposed Permit Amendment makes clear that the Proposed Amendment is designed to
implement the TMDL through “numeric effluent limitations.” Further, Proposed Finding 51 and

- pages 23-24 of the Fact Sheet, demonstrate the Regional Board’s intent to utilize the Permit
Amendment to obtain “strict enforcement of the WLAs” As such, the Regional Board is
propesing to impose new permit terms that go beyond what is required under the CWA, and
therefore all requirements under the California Porter-Cologne Act (“PCA”) must be comphed
with by the Regional Board before such new Permit terms may be imposed.

Under the PCA, the inclusion of any such numeric effluent limits into the NPDES Permit
can only lawfully be accomplished by the Regional Board after it has first conducted the analysis
and considered the factors required under California Water Code sections 13241 and 13000.2

> All section references are to the California Water Code unless otherwise specified.

227/065121-0080
1045730.03 211/06/09
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(See City of Burbank v. State Board (2005) 35 Cal4th 613 (“Burbank™).) And because the
Regional Board appears to have admitted it did not even attempt to conduct such an analysis, at
least in accordance with section 13241 (claiming such an analysis was not “necessary to support
these effluent limitations™), no action to incorporate the Trash TMDL, as proposed, can lawfully
be taken at this time. Moreover, requiring strict compliance with numeric effluent limits for the
Trash TMDL, where the WLAs are, in fact, actually unachievable (and where deemed compliant
full capture devices show an iterative Best Management Practices (“BMPs”) approach is
necessary), sets the wrong precedent for the incorporation of other TMDLs that cannot be
complied with through iterative MEP-compliant BMPs.

2) In a Guidance Memorandum dated November 22, 2002, EPA Headquarters
established federal policy for incorporating waste load allocations (“WLASs”) into stormwater
Permits. Under this EPA Policy, “[blecause storm water discharges are due to storm events that

* are highly variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small construction
storm water discharges.... Therefore, EPA believes that in these situations, permit limits
typically can be expressed as BMPs, and that numeric limits would be used only in rare
instances.” (EPA Guidance Memo, p. 4, Exhibit “1” hereto.) EPA went on to conclude that for
Municipal NPDES Permits, any water quality based effluent limit for such discharges “should be
expressed as best management practices (BMPs), rather than as numeric effluent limits.” (/d.)
The Cities request that this policy issued by US EPA Headquarters in Washington, DC, be
followed, and that because no “findings” have been included with the proposed Permit
Amendment in question to support a determination that the Trash TMDL is the “rare case,” that

the Proposed Amendment not be adopted.

(3)  Any incorporation of a TMDL into the MS4 Permit in question is premature at
this time in light of the Orange County Superior Court’s recent decision in City of Arcadia v.
Siate Board, OCSC Case No. 06CC02974 (the “Arcadia Case”). As recognized by the State
Board in Order No. WQ 2001-06, and as quoted in Order No. WQ 2009-0008, “water quality
standards provide the foundation for identifying impaired waters that require 2 TMDL.” (Order
No. 2009-0008, p. 2.) In the Arcadia Case, the Superior Court issued a Judgment and Writ of
Mandate requiring that the State and Regional Boards review the “water quality standards” in the
Basin Plan for the Los Angeles Region (“Standards” or “Water Quality Standards™) and comply
with the requirements of sections 13241 and 13000 with respect to Stormwater discharges
(which was defined by the Court and agreed to by the parties as including “urban runoff”).? The
Superior Court also required said Boards to correct the improperly designated “potential” use
designations upon which many of the Water Quality Standards in the Basin Plan are based.

3 As used herein, consistent with the definition of “Stormwater” under the federal regulations,
the term «Stormwater” includes urban runoff, i.e., “surface runoff and drainage.”

227/065121-0080
1045730.03 al 1/06/09
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Ironically, while the proposed Permit Amendment discusses prior lawsuits involving the Trash
TMDL, it makes no mention of the Arcadia Case or of the Superior Court’s decision requiring
both the State and Regional Boards to revise the Standards to correct the improperly designated

“potential use” designation, and to conduct the 13241/13000 analysis of the Standards in relation
to Stormwater. (See, e.g., Finding 51 of the Proposed Amendment, which, in part, provides that:
“Depending upon the compliance strategy selected by each Permittee, compliance with the-
effluent limitations set forth in Appendix 7-1 may require a demonstration that the Permittee is
in strict compliance with water quality standards.”) :

Developmcr Standards in accordance with law before enforcmg them is partlcularl

' important in connection with the subject Trash TMDL because not only has the Water Code |

section 13241/13000 analysis never been conducted vis-g-vis Stormwater for any of the

- Standards upon which the Trash TMDL is based, it is also clear from the face of the Trash

TMDL. Report that the TMDL was developed, in part, to protect improperly designated

“potential” beneficial uses. As such, although the Superior Court’s J udgment and ‘Writ of - |

Mandate in the Arcadia Case are presently on appeal, if upheld, they will require a review and
potentlal modification of all existing Standards in the Basin Plan vis-g-vis Stormwater, as well as
revisions to all Standards that are based on “potential” uses. Accordingly, the Trash TMDL and
all other adopted TMDLs must be reevaluated and readopted before being incorporated in any
fashion mto the subject NPDES Permit. N ‘

(4) Incorporatlon of the Trash TMDL into the subject NPDES Permit is. further
premature and inappropriate at this time given that all Permittees have already submitted timely
applications to renew the existing MS4 NPDES Permit. Thus, contrary to the assertion in the
Fact Sheet that “[w]aiting until Permit reissuance would prevent full implementation of the
TMDL’s regulatory requirements for several years after compliance is required,” there should be
no delay in reissuing the NPDES Permits outside of the delay created by the Regional Board’s
own refusal to timely process the Cities’ Permit renewal applications. In fact, the NPDES Permit

in issue expired nearly three years ago, on December 12, 2006. Accordingly, rather than modify

the-existing NPDES Permit to incorporate a single TMDL, the Cities respectfully request that
their renewal applications be finally processed, and that any incorporation of the subject TMDL

be conducted at such time as the existing NPDES Permit is renewed and after the Arcadia Case =

decision has become final.

(5) The implication with the new definition of “Drainage” under the Permit that
“urban runoff” is not “stormwater,” is contrary to the plain language of the federal regulations to

- the CWA, as well as prior State Board Orders and representations of State and Regional Boards’

counsel in the 4rcadia Case. Also contrary to the plain language of the CWA is the statement in

the Fact Sheet (p.11-12) that the “meximum extent practicable” [“MEP”] standard under the

Clean Water Act only applies to discharges of pollutants “from storm water.” Such proposed

- Permit terms are contrary to law and their adoption would constitute an abuse of discretion.

227/065121-0080
1045730.03 al 1/06/09
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(6)  The proposed incorporation of the TMDL includes additional monitoring and
lcp'ortmg requirements to be adhered to by the Permittees. ~Yet, Sections 13225 and 13267
require that a cost/benefit analysis be conducted before any momioung or reporting obligations
may be imposed upon the Permittees. The record does not indicaté that any such cost/benefit
analysis has been conducted, and no Permit modification requiring additional monitoring and
reporting requirements may lawfully be adopted at this time until the requirements of Water
Code sections 13225 and 13267 have been met.

(7)  Because the Proposed Amendment requires the Trash TMDL WLAs to be
incorporated into the subject NPDES Permit as strict “numeric effluent limits,” i.e., requires
incorporation in a manner that is not required by federal law, and because the Proposed
Amendment continues to require the Cities to install and maintain trash receptacles at all transit
stops within their jurisdictions, such requirements constitute unfunded State mandates which
may not be imposed upon the Cities without the State first providing funding in accordance with
the requirements of the California Constitution and the implementing Legislation thereunder.

I. BACKGROUND

As in part reflected (although not entirely accurately) in the proposed new Findings to the
subject Permit, this Trash TMDL has a storied past. Specifically, the Trash TMDL was initially
adopted in January of 2001 (not the September 2001 date suggested in revised Finding 14), with
the Regional Board thereafter rescinding this January 2001 TMDL 'and adopting a new TMDL in
September of 2001, No substantive differences appear to exist, however, between the January
versus the September 2001 TMDLs. Moreover, for reasons that remain unclear, the January
2001 TMDL appears to have never even been submitted to the State Board. Instead it was
superseded in its entirety by the Regional Board’s September 2001 TMDL. Yet, both the
January 2001 and the September 2001 TMDLs contain the same interim and final waste load
allocations, as well as the same implementation schedule. Further, both contain only a single
means of being deemed in full compliance with the TMDL, i.e., both only contain what is
referred to in the Proposed Amendment as the Vortex Separation System (“VSS”) full-capture
Units. No other deemed compliance measures were included in these initial January and
September 2001 versions of the TMDL. Moreover, of all the deemed-compliant measures
presently included in the TMDL in issue, the ViSS full-capture Units appear to be the most costly
to implement and likely the most environmentally intrusive of all the full-capture systems

presently permitted.

The State Board and the Office of Administrative Law (“OAL”) both approved the
Regional Board’s September 2001 TMDL in July of 2002, However, prior to this approval, US
EPA adopted its own Trash TMDL for the Los Angeles River in March of 2002. Yet, on August
1, 2002, EPA rescinded its March, 2002 TMDL and simultaneously then approved the State
Trash TMDL (the Regional Board’s September 2001 Trash TMDL).

227/065121-0080
1045730.03 al 1/06/09
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In August of 2002, three separate Iawsurcs were then filed, one by the County of Los

' Angeles one by the Clty of Los Angeles, and a third by the twenty-two cities involved in the

Cities of Arcadia, et al. v. Staie Board Trash TMDL case which resulted in a published decision

- at 135 Cal.App. 4th 1392. The lawsuits filed by the County and the City of Los Angeles were -

settled; with the Regional Board committing to, among other things, reopening the Trash TMDL

. once fifty percent reductions in trash had been achieved. The Arcadia v. State Board lawsuit

filed by the twenty-two cities proceeded to trial, and contrary to the implication of Finding 14 of

the Proposed Amendments, a majority of the substantive issues raised by the twenty-two cities

before the trial court were resolved in favor of such cities. Moreover, on appeal, the Court of
Appeal in the Arcadia v. State Board case upheld the trial court’s determination that the Regional
and State Boards had failed to comply with the California Environmental Quality Act (“CEQA™),
Public Resources Code section 21000, ef seq., finding, in part as follows

© As amatter of policy, in CEQA cases a public agency must explain
the reasons for its actions to afford the public and other agencies a
meaningful opportunity to participate in the environmental review

. process, and to hold it accountable for its actions. [Citation.] The
Water Boards’ CEQA documentation is inadequate, and remand is
necessary for the preparation of an EIR [Environmental Impact
Report] or tiered EIR, or functional equivalent, as substantial
evidence raises a fair argument the Trash TMDL may have
significant impacts on the environment. The [trial] court correctly -
invalidated the Trash TMDL on CEQA grounds. (Cities of
Arcadiav. State Board (2006) 135 Cal.App.4th 1392, 1426.)

As stated above, the Trash TMDL adoi:;ted by the Regional Board in September of 2001

identified only one deemed full compliant measure, i.e., the VSS Units. Yet, the Court of Appeal
in Arcadia v. State Board recognized that the cost to mstall such VSS Units, as estimated by the
Regional Board, ranged from $332 million to $945 million, with the Court finding that “[n]either
the checklist nor the Trash TMDL includes an analysis of the reasonably foreseeable impacts of
construction and maintenance of pollution contro] devices or mitigation measures, and in fact the
Water Boards® developed no argument as to how they ostensibly complied with the statute.

the Trash TMDL sets forth various compliance methods, the general impacts of Wthh are
reasonably foreseeable but not discussed.” (Id at 1425-26.) The lack of an environmental
analysis of the potential environmental impacts created by the September 2001 Trash TMDL was
the primary reason the Appellate and trial courts both found that the Water Boards violated
CEQA. » :

The Regional Board thereafter adopted‘fhe present Trash TMDL in August of '2007. This
2007 TMDL was then approved by the State Board and the OAL, as well as US EPA, in
September of 2008. However, the present Trash TMDL is markedly different from the

227/065121-0080
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September, 2001 Trash TMDL, in that not only does the cutrent TMDL contain a much more
thorough analysis of the foreseeable environmental impacts expected from the implementation of
the Trash TMDL, but it also identifies a series of effective full-capture devises which are much
less costly to install and maintain than the very costly VSS Units. These other deemed-
compliant full-capture devises include: trash nets, two gross solid removal devices, catch basin
brush inserts and mesh screens, vertical and horizontal tfrash capture screen inserts and a
connector pipe screen device. Such additional full-capture systems are, in fact, the full-capture
systems most of the Cities have chosen to rely upon for implementation purposes, and these
alternative full-capture devices are universally preferred by the Cities over the VSS Units.
Moreover, to date, very few VSS Units have been installed throughout the County, as opposed to
the installation or planned installation of tens of thousands of the other alternative full-capture
devices identified in the current Trash TMDL.

The Proposed Amendment to the Permit seeks to simply incorporate the Waste Load
Allocations (“WLAs”) from the most recent Trash TMDL into the NPDES Permit, and to
enforce these WLAs as “numeric effluent limitations,” asserting that “while there may be other
ways to incorporate the compliance points from the TMDL into permit conditions, the Regional
Board is not aware of any other mechanisms that would result in actual compliance with the
requirements of the TMDL as it was intended.” (Proposed Amendment, Findings 45 and 46.)
Finding 51 then describes the compliance strategy under the Proposed Amendment as allowing
the Regional Board to “require” demonstration that the Permittee is in “strict compliance with
Water Quality Standards,” with the Fact Sheet similarly indicating the Regional Board’s intent to
obtain “strict enforcement of the WLAs.” The claim that the Regional Board “is not aware” of
other mechanisms to achieve compliance with the WLAs is, of course, not a legitimate “finding”
that can rightfully be used to support applying “numeric effluent limitations” to Stormwater
discharges, and specifically is not an appropriate finding to support the “rare instance” noted by
EPA as to when “numeric effluent limits” may appropriately be applied to Municipal Stormwater
dischargers. (See Exhibit “1,” EPA November 2002 Guidance Memorandum, p. 4.) ’

The historical discussion above not only shows that a good number of “other
mechanisms” were developed over time since the January 2001 Trash TMDL was adopted,
consistent with the iterative BMP approach referenced by US EPA in its November 2002
Guidance Memorandum, it further shows that “actual compliance” with the final WLA of “zero”
in the Trash TMDL is a fiction. The fact that “actual compliance” with the zero WLA is never
‘referenced anywhere in the Permit Amendment as being achievable (with the Permit Amendment
instead providing that compliance with the Permit Amendment is “practicable” because of the
availability of deemed full-capture BMPs), confirms that “strictly” complying with the “zero”
trash limit is unreasonable and not economically achievable, and that “strict compliance™ with
the WLAs is only possible through an iterative deemed-compliance BMP approach.

227/065121-0080
1045730.03 al1/06/09
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Accordingly, the litigation history described above and the iterative development of the
various full-capture devices to be utilized as “deemed” compliance with the TMDL, reinforces.
the fact that that TMDL is not the “rare case” where numeric effluent limits must be applied to -
achieve strict compliance with the WLAs, and that the opposite is the case here, ie., that
compliance 1s only “reasonably achievable” through the use of iterative BMPs. In sum, it was
because of the lengthy litigation process, including the decision of the Court of Appeal in
Arcadia v. State Board, supra, 135 Cal.App.4th 1392 to require the Water Boards to finally

comply with the requirements of CEQA, that viable and more cost-effective deemed-compliant

devices were able to be developed to address the problem of trash within the Region, rather than
the forced expenditure of $332 million to $945 million to install VSS Units throughout the

Region. . ‘

Yet, the incorporation of the Trash TMDL into the NPDES Permit must now itself still be

~ conducted in accordance with applicable State and federal law, specifically including, but not

limited to, the need to develop “reasonably achievable” and “economically” defensible Permit

requirements thereunder, including developing such Permit requirements only after the
“foundation” of the current TMDL, i.e., the Standards upon which they are based, have been
developed in accordance with applicable law as required by the Superior Court in the Arcadia

Case.

o In addition to the above-referenced lawsuits challenging the Trash TMDL, other litigation
had also ensued regarding the requirement in the existing Permit mandating that the Permitiees

place and maintain trash receptacles at all transit stops within their respective jurisdictions.

Because this Permit provision imposes an unfunded State Mandate upon the Permittees, a test
claim was filed by the County and various other City Permittees, with the State Commission on

~ Mandates (“Commission”). Initially, the Commission refused to hear the matter, asserting that

the constitutional prohibition in the California Constitution was not applicable to NPDES
Permits. However, in County of Los Angeles v. Commission on State Mandates (2007)
150 Cal.App.4th 898, the Appellate Court overturned the Commission’s determination in this
regard, and found that NPDES permits were not exempt from the constitutional prohibition on
imposing unfunded mandates upon municipalities. (Id, at 920.) According to the Court of
Appeal: :

In contrast, the comstitutional infirmity .of Section 17516(c) is
readily apparent from its plain language that the definition of
“‘[e]xecutive order’ does not include any order, plan, requirement,
rule, or regulation issued by the State Water ... Board or by any
regional water ... board pursuant to Division 7 (commencing with
Section 13000) of the Water Code.” (§ 17516(c), italics added [by
the Court].) This exclusion of any order issued by any Regional
Water Board contravenes the clear, unequivocal intent of article

227/065121-0080
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XIII B, section 6 that subvention of funds is required “[w]henever
... any siate agency mandates a new program or higher level of
service on any local government ... .” (Italics added [by Court].)
We therefore conclude that Section 17516(c) is unconstitutional to
the extent it excludes “any order ... issued by ... any regional
water ... board pursuant to Division 7 (commencing with section
13000) of the Water Code” from the definition of “‘[e]xecutive
order.”” (Art. XIIIB § 6.)

(Id. at 920.) Following the Court of Appeals’ decision in County v. Commission on State
Mandates, the plaintiffs in that action pursued a test claim with the Commission to recover the
costs incurred to place and maintain trash receptacles at all transit stops within their jurisdictions,
as required by the existing NPDES Permit and now by the Permit Amendment. On July 31,
2009, the Commission issued its decision finding that the requirement to install and maintain
trash receptacles at all transit stops was an unfunded State mandate requiring funding under the
California Constitution. The Commission concluded that, “the following activity in part 4F5¢3
of the Permit is a reimbursable state mandate on local agencies subject to the permit that are not
subject to a trash total maximum daily loads: ‘Place trash receptacles at all transit stops within
its jurisdiction that have shelters no later than August 1, 2002, and at all transit stops within its
jurisdiction no later than February 3, 2003. All trash receptacles are to be maintained as
necessary.”” (Exhibit “2.” p. 1-2.)

‘The Proposed Permit Amendment continues to mandate that the Permittees place and
maintain such trash receptacles. Accordingly, this provision, along with the requirement to
strictly comply with the Trash TMDL’s WLAs, may only be required of the Cities where the
State has committed appropriate fanding to the Cities to comply with these State mandates.

IL INCORPORATION OF THE TRASH TMDL INTO ANY MUNICIPAL NPDES
PERMIT IS PREMATURE.

A. No TMDL Should Be Incorporated Into The NPDES Permit Until The
Arcadia Case Has Been Resolved And The Review And Necessary Revisions
Of The Water Quality Standards Ordered Therein, Completed.

The incorporation of a TMDL into an NPDES Permit is, in effect, the final step in the
process of seeking to enforce Water Quality Standards as against storm water (“St01mwater”)4

4 As discussed below, the term “storm water” is defined under federal law to include both dry
weather and wet weather runoff, i.e., “storm water” plainly includes not only precipitation events
but also “urban runoff.” (See Exhibit “3” hereto, which collectively includes the Judgment, Writ
of Mandate and the Decision in the Arcadia case, with the Superior Court in the 4rcadia Case
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dischargers. As recognized by the Court of Appeal in City of Arcadia v. State Board (2006) 135

Cal. App.4th 1392, 1404, “[a] TMDL must be ‘established’ at a level necessary to implement the
applicable water quality standards.” (4lso see City of Arcadia v. EPA (N.D. Cal. 2003) 265
F.Supp.2d 1142, 1145 [“each TMDL represents a goal that may be implemented by adjusting
pollutant discharge requirements in individual NPDES Permits or establishing nonpoint source
controls.”].) As further confirmed by the State Board in Order No. 2001-06, and reiterated in
State Board Order No. 2009-08, “water quality standards provide the fourdation for identifying
impaired waters that require 2 TMDL.” ‘ o :

- In the recent Arcadia Case, a number of cities successfully challenged the propriety of
the Standards in the Basin Plan, and particularly the Water Boards® failure to conduct & Water
Code Section 13241/13000 analysis during the course of the 2004 Triennial Review, along with
their failure to correct the improperly designated “potential” use designations in the Basin Plan.
As discussed below, the trial court in the Arcadia Case determined that the State and Regional |

Boards are now required to conduct this 13241/13000 review and to make appropriate revisions R

to the Standards, including deleting the “potential” ise designation. :

Thus, any consideration of the incorporation of the Trash TMDL, or any other TMDL,
into a2 Municipal NPDES Permit for the Los Angeles Region, should be delayed until such time
as the propriety of the Standards, i.¢., the “foundation” upon which the TMDL is based, has been
reviewed and the Standards corrected. For example, the current Trash TMDL is based on
various “potential” use designations, desi gnations which the Superior Court found in the Arcadia
Case found improper. (See the 4rcadia Case documents included with Exhibit “3” hereto.) .
Thus, any attempt to enforce the Trash TMDL to protect mere “potential” beneficial uses, will
likely be a significant waste of scarce public resources. :

Judgment, at p. 2, fn. 2, citing 40 C.F.R. § 122.26(b)(13) and finding as follows: “Federal law
defmes ‘storm water’ to include urban runoff, ; e., ‘surface runoff and drainage’) In their
Opening Appellate Brief filed on June 11, 2009, the Appellant State and Regional Boards -
- conceded that “storm water emanates from diffuse sources, including surface run-off following

rain events (hence, ‘storm water’) and urban run-off.” (See Exhibit “4.” which includes portions
of the Appellant Boards Opening Brief in the Areadia Case, p. 9, n. 5, along with portions of the
Appellants’/Intervenors’ Opening  Brief), In the Opening Appellate Brief of the
Intervenors/Appellants NRDC, et al. filed on 6/09/09 in the Areadia Case atp. 6, n. 3 (included
with Exhibit “4” hereto), said Intervenors/Appellants stated as follows: “For ease of reference,
throughout this brief the terms ‘urban runoff and stormwater’ are used interchangeably to refer
generally to the discharges from the municipal discharger storm sewer systems. A definition of
stormwater includes ‘stormwater runoff, snow melt runoff, and surface runoff and drainage.”"
(40 C.F.R. §122.26(b)(13).).” - ‘ :
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Moreovet, although the Arcadia Case is presently on appeal, at a minimum, in light of the
significance of the Superior Court’s rulings that the “potential” use designations are improper
and are to be replaced with other more appropriaté use designation, and that other changes to the

" Standards may be necessary once the review under Water Code Sections 13241 and 13000 has
been completed, any decision to enforce the existing Standards through the incorporation of the
Trash TMDL into the subject Permit, should, at a minimum, be delayed until the Arcadia Case
has been finally decided. To proceed with the incorporation of the Trash TMDL understanding
that the Standards supporting the TMDL have been adjudicated as being defective, and thus, that
the TMDL itself may need to be revised, is arbitrary and capricious action that will only lead to

further litigation. o

In the Arcadia Case, with respect to the propriety of the Standards in the existing Basin
Plan as they are to be applied to Stormwater, in a Notice of Ruling/Decision dated March 13,
2008 (hereafter “Decision” included within Exhibit “3® hereto), the Superior Court, the
Honorable Thierry P. Colaw presiding, held, among other things, as follows: '

The Standards cannot be applied to storm water without
appropriate consideration of the 13241/13000 factors. There is no
substantial evidence showing that the Boards considered the
13241/13000 factors before applying the Standards to storm water
in the 1975 Plan Adoption, the 1994 Amendment, or the 2002
Bacteria Objective. ... They must be considered in light of the
impacts on the “dischargers” themselves. The evidence before the
court shows that the Board did not intend that the Basin Plan of
1975 was to be applied to storm waters when it originally was
adopted. The Respondents admit this. “[T]he regional board
considered storm water to be essentially uncontrollable in 1975.”
[Citation.] This was confirmed by the State Board in a 1991 Order
when it stated: “The Basin Plan specified requirements and
controls for ‘traditional’ point sources, but storm water
discharges were not covered . .. The Regional Board has not
amended the portions of its Basin Plan relating to storm water and
urban runoff since 1975. Therefore, we conclude that the Basin
Plan does not address controls on such discharges, except for the
few practices listed above. Clearly, the effluent limitations listed
for other point sources are not meant to apply.” [Citation ]
There is no substantial evidence in the record to show that the
Boards have ever analyzed the 13241/13000 factors as they relate
to storm water. (See Decision p, 5-6; bolding in original.)
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Similarly the Superior Court found that the Water Boards’ development of Standards
- based on mere potentlal uses, was inappropriate, holding:

: Seetlon 13241 does not use the word “potential” anywhere in

. the statute. It does describe the factors previously discussed
and specifically states that a factor “to be considered” is “Past,
present, and probable future beneficial uses of water.” Water
C. §13241(a)

* % %

The real problem is that basing Standards on “potential” uses
is inconsistent with the clear and specific requirements in the

. law that Boards consider “probable future” uses, It is also
. inconsistent with section 13000 which requires that the Boards

~ consider the “demands being made and to be made” on state
waters. (Water C. § 13000 emphasis added.) The factors listed
by the Legislature in 13241 were chosen for a reason. Bonnell
v. Medical Bd, Of California (2003) 31 Cal.App.4th 1255, 1265
[courts will “not accord deference” to an interpretation which
“is incorrect in light of the unambiguous language of the

statute”]. Respondents have acted contrary to the law by
~applying the vague “potentlal” use deszgnatlons to storm
water, (Decision, p. 5.) ‘ ‘

In light of the fact that the Trash TMDLs has been based on a set of Standards that, as of
this point in time, has been determined to be defective because of the improper inclusion of
“potential” use designations, as well as the possible defects created by the Boards® failure 1o
comply with Water Code Sections 13241/13000 as they relate to Stormwater, at a minimum, the
Cities respectfully request that the Trash TMDLs not be incorporated into the subject NPDES
Permit, until such time as a final decision has been rendered in the 4readia Case, and if the
Superior Court’s decision is upheld, until such time as the Judgment and Writ of Mandate set
forth in that case have been fully complied with. (See the Judgment and Writ of Mandate entered
in the 4rcadia Case by the Superior Court 1noluded with Exhibit “3.”) ‘ ‘

B. The Term Of The Existing NPDES Permit Expired On Decefnber 12, 2006,
And The Incorporation Of This Or Any Other TMDL Should Be Addressed
In Accordance With The Pending Permit Renewal Process.

The Fact Sheet to the proposed Ameridment asserts that ¢ ‘[w]aiting until permit reissuance
would prevent full implementation of the TMDL’s reculatory requlrements for several years
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after compliance is required. Therefore, the Regional Board is reopening the existing Permit
during its administrative extension, instead of reissuing the permit at this time.” (Fact Sheet for
Proposed Amendment, p. 24.) This statement ignores the fact that the existing NPDES Permit
was issued on December 13, 2001, and by its own terms, expired on December 12, 2006 (albeit
under the federal regulations, its terms are to remain in effect until a replacement permit is

adopted).

The Proposed Amendment and Fact Sheet also ignore the fact that in June of 2006, and in
accordance with the requirements of the applicable federal regulations governing the renewal of
MS4 Permits, the Cities of Downey, Signal Hill and several other small cities within Los
Angeles County, along with the County of Los Angeles, filed Reports of Waste Discharge
(“ROWDs”) to renew the subject MS4 Permit. The City of Long Beach has, as well, an
application pending for renewal of its MS4 Permit. Yet, the Regional Board, without
explanation, has delayed its processing of the various ROWD Applications for approximately
three and a half years, and longer for Long Beach, and there is thus no basis to conclude that
“permit reissuance” would delay implementation of the TMDL “for several years.” '

The only delay in permit reissuance process is the Regional Board’s failure to process the
ROWD Applications. And at this time it is unclear when the Regional Board will even
commence the renewal process. It is clear, however, that the renewal process is long overdue, as
the term of the existing Municipal NPDES Permit expired nearly three years ago, but without the
Regional Board having provided any justification for its delay in re-issuing new Permits.

In light of the fact that the renewal process is long overdue, and given the complexities
created by incorporating a TMDL into the subject Permit, the proposed incorporation should be
conducted as part of the Permit renewal process. To do otherwise at this time is to proceed in a
manner that is arbitrary and capricious, and no supportable justification was provided in the
Permit Amendment or in the Fact Sheet, to not process the ROWD Applications at this time.

III. ANY PERMIT TERM INCORPORATING A TMDL MUST BE IN
COMPLIANCE WITH APPLICABLE STATE AND FEDERAL LAW_AND

POLICIES.

A.  Federal And State Policies Provide For The Use Of Best Management
Practices (“BMPs”) In Lieu Of Numeric Water Quality-Based Effluent
Limitations, in Stormwater Permits When Enforcing a TMDL Or Otherwise.

As recognized in the Proposed Amendment and Fact Sheet, existing federal law does not
require that Stormwater dischargers strictly comply with the WLAs set forth in the subject
TMDL. Instead they only require compliance with WLAs in accordance with the maximum
extent practicable (“MEP”) standard, and importantly, through the use of best management
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practices (“BMPs”). In fact, time and again the Courts, US EPA and the State Board have all

~recognized that Stormwater discharges are different from traditional point source discharges, and

that Stormwater must be ana]yzed and treated as such in accordance with the requirements of the
Clean Water Act.

Both the Proposed Amendment (Proposed Fmdmg 44) and the Fact Sheet (p.12),
reference the Ninth Circuit Court of Appeals’ decision in Defenders of Wildlife v. Browner
(“Defenders™) 191 F.3d 1159 (9th Cir. 1999), where there, the Court found that under the CWA
municipalities were not required to “strictly” comply with water quality standards. As noted in
the Fact Sheet, the Defenders’ Court specifically granted the permitting agency in that case

. “discretion either to require ‘strict compliance’ with water quality standards through the
- imposition of numeric effluent limitations, or fo employ an iterative approach toward

compliance with water quality standards, by requzrmg zmproved BMPs.” (Proposed Fact
Sheet, p. 24, emphasm added.) ‘

The Defenders’ Court soemﬁcally reoovmzed the different approach taken by Congress
when addressing’ Stormwater discharges versus industrial discharges, finding that “industrial

- discharges must comply strlcﬂy with state water-quality standards,” with Congress choosing “not

to include a similar provision for municipal storm-sewer dzscharges (Id at 1165.) As the
Defenders Court held, instead, “Congress required municipal storm-sewer dischargers ‘“to reduce .

the discharge of pollutants to the maximum extent practicable’ . ...” (/d.) The Ninth Circuit -

went on to find, after reviewing the relevant portions of the Clean Water Act, that “because 33

- U.S.C. § 1342(p)(3)(B) is not merely silent regarding whether municipal discharges must comply -
~with 33°U.S.C. § 1311,” but instead Section 1342(p)(3)(B)(iii) “replaces the requirements of

§ 1311 with the requirement that municipal storm-sewer dischargers ‘reduce the discharge of
pollutants to the maximum extent practicable . . In such circumstances, the statue
unambiguously demonstrates that Congress did not require municipal storm-sewer chscharges to
comply strictly with 33 U.S.C. § 1311(b)(1)(C).” (Id at 1165, emphasis in original.)

In Building Industry Association of San Diego County v. State Water Resources Control
Board (2004) 124 Cal.App.4th 866, 874, the Appellate Court held that “in 1987, Congress
amended the Clean Water Act to add provisions that specifically concerned NPDES permit
requirements for storm sewer discharges. [Cl'ca‘uons] In these amendments, enacted as part of
the Water Quality Act of 1987, Congress distinguished between industrial and municipal storm
water discharges. . . .. With respect to municipal storm water discharges, Congress clarified that
the EPA has the authority to fashion NPDES permit requirements to meet water quality standards
without specific numeric effluent limits and instead to impose ‘controls to reduce the discharge
of pollutants to the maximum extent practicable’” (I/d, emphasis in originel, citing 33 USC
§ 1342 (p)(3)(B)(iil) & Defenders, supra, 191 F.3d 1159, 1163.)
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With respect to TMDLs specifically, the fact that WLAs within a TMDL are not required
under the CWA to be strictly complied within a Stormwater Permit, was confirmed by U.S. EPA
itself in a November 22, 2002 EPA Guidance Memorandum on “Establishing Total Maximum
Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and NPDES
Permit Requirements Based on those WLAs.” (Exhibit “1” hereto.) In this EPA Guidance
Memorandum, EPA explained that for NPDES Permits regulating municipal storm water
discharges, any water quality based effluent limit for such discharges should be “in the form of
BMPs and that numeric limits will be used only in rare instances.” (Exhibit “1,” p. 6,
emphasis added.) EPA recommended that “for NPDES-regulated municipal . . . dischargers
effluent Limits should be expressed as best management practices (BMPs), rather than as
numeric effluent lintifs.” (Idatp. 4.)

EPA went on to expressly recognize the difficulties in regulating Stormwatef discharges,
explaining its policy as follows:

EPA’s policy recognizes that because storm water discharges
are due to storm events that are highly variable in frequency
and duration and are not easily characterized, only in rare
cases will it be feasible or appropriate to establish numeric
Iimits for municipal and small construction storm water
discharges. The variability in the system and minimal data
generally available make it difficult to determine with
precision or certainty actual and projected loadings for
individual dischargers or groups of dischargers. Therefore,
EPA believes that in these situations, permit limits typically
can be expressed as BMPs, and that numeric limits will be used
only in rare instances. (EPA Guidance Memo, p. 4.)

As such, because EPA has found, particularly when it comes to the incorporation of a
TMDL into a municipal NPDES Permit, “that numeric limits will be used only in rare instances,”
and because in this case, there is no evidence that this is a “rare instance” that would justify the
inclusion of a numeric limit, any incorporation of the Trash TMDL into the subject Municipal
NPDES Permit should be limited to the inclusion of MEP-complaint BMPs, and not terms
requiring “strict compliance” with numeric effluent limits.

The Cities are aware of recent EPA Region IX comments which appear to seek to
undermine EPA’s Guidance Memorandum, with Region IX, in part, asserting that EPA
Headquarters’ Guidance Memorandum is nearly seven years old and that permitting agencies
typically do not have the necessary supporting documentation to show that BMPs are expected to
be sufficient to implement the WLAs within a TMDL. First, EPA’s Official policy, as reflected
in its November 22, 2002 Guidance Memorandum, is of greater weight and is taken precedence
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over any Informal communications that has been or may be issued by a staff member within a
particular Region of EPA. Further, the fact that EPA’s Guidance Mémorandum was issued
seven years ago does not in any way undermine its application to this TMDL, or to any other
TMDL incorporation, particularly given that no other official EPA policy has been issued since
then, and because neither EPA Region IX, nor any other party has provided any evidence to
show that the assumptions and bases for EPA’s Guidance Memorandum are no longer valid.

Also, Region IX’s assertion that permitting agency often do not have the necessary
supporting documentation in the administrative record to show that BMPs will be sufficient to
implement the WLA, is not applicable to this Trash TMDL, and beyond that, is a troubling
assertion to say the least. For this Trash TMDL, as described above, a series of BMPs have in
fact been developed over the years, and the record is replete with evidence showing that these
BMPs are believed to be effective. Thus the reason for the Regional Board’s determination that
such BMPs are deemed compliant full-capture devices. As such, evidence of these deemed =
compliant BMPs, and others as may be approved in the future, is evidence, in and of itself,
‘within the administrative record, which specifically refutes any attempted assertion by RegionIX
that the record does not contain sufficient evidence of BMPs that would meet the WLAs. '

In addition, Region IX’s comment that numeric limits set forth within a TMDL are
required to be strictly complied with in an MS4 Permit, where there is no sufficient evidence of
- BMPs that can achieve the WLAs, is contradictory, and is nothing more than an argument that
numeric limits must be strictly complied with because there are no BMPs that can be utilized to
achieve compliance, i.e., broken down to its essence, Region IX is arguing that strict compliance
is required with numeric limits because Cities have no practical means of complying with such
numeric limits. The argument contradicts the core of the Maximum Extent Practicable (“MEP”)
standard set forth under the Clean Water Act, and beyond that, is entirely unsupportable given
the requirements of California Law requiring a consideration of the section 13241/13000 factors
particularly including whether any such permit terms are “reasonably achievable,” as well as
being “economically” achievable, and in light of the environmental characteristics of the water
body issue, ' ' : : ‘

Moreover, as reflected in a letter dated August 22, 2003 from EPA Headquarters to the
Honorable Bart Doyle, EPA Headquarters was very clear that it will “continue to work with the
Regional Board to make sure that they consider different implementation methods for TMDLs,”
and that with respect to EPA’s November 22, 2002 Guidance Memorandum, that EPA has
“worked closely with all ten Regions on this memo and expects that it will be Jollowed by the
states.” (Exhibit “13.” hereto, p. 2.) '

- Furthermore, as reflected in Exhibit “14” hereto, the State Board’s Water Quélity Control
Policy for addressing Impaired Waters, dated June 16, 2005, although NPDES Permit terms must
be consistent with the assumptions and requirements of a TMDL, State policy provides that
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WLAs in a TMDL are not required to be incorporated verbatim into an MS4 Permit. Instead,

State Policy provides that a TMDL “may” be adopted and included in a permit, but may also “be
“adopted with and reflected n a resolution or order that certifies that” a regulatory program has

been adopted and is being implemented by another state, regional, local or federal agency, and

that the program will correct the impairment of the water body, or through a resolution or order

certifying a non-regulatory program is being implemented by another entity which will correct
- the impairment.

_As such, rather than requiring that the WLAs be strictly enforced as numeric effluent
limits in the MS4 Permit, instead, a Memorandum of Agreement or Understanding setting forth a
performance-based approach to complying with the WLAs, consistent with the implementation
plan and schedule set forth in the TMDL, is a more appropriate means of addressing the WLAs,
: rather than the Proposed Amendment. A Memorandum of Understanding/Agreement would be
! : preferable because it would provide greater flexibility to the Cities to remove the impairment,
‘ rather than being subject to strict numeric limits which, at the end of the day, in fact are not
“actually achievable, but can only be met through deemed full compliant BMPs. As such, rather
than the Proposed Amendment, the Cities’ request that the Regional Board consider an
alternative, namely entering into 2 Memorandum of Understanding/Agreement, with the Cities
being permitted to develop an iterative BMP approach that allows for further technologies to be
developed to address the WLAs.

B

The Proposed Amendment relies upon language in Order No. 2009-0008 to assert that “in

some instances when implementing TMDLs, numeric effluent limitations may be an appropriate

" means of controlling pollutants in storm water, provided the Regional Board’s determination is

adequately supported in the permit findings.” (Proposed Finding 45.) The problem with this

assertion is that there is no indication and no findings to support the claim that the subject TMDL
is the “rare instance” referenced by EPA in its Guidance Memo.

Instead, the Proposed Amendment attempts to justify requiring strict compliance with the
numeric WLAs based on a disjointed argument that the annual trash discharge amounts meet the
definition of an “effluent limitation” under Section 13385.1(c), and that as such the WLAs
magically must be strictly complied with when incorporated into an NPDES Permit. Yet, no
reasoned or logical reason or “Finding” is provided for requiring strict compliance with the
WLAs, and no Findings are contained anywhere in the Proposed Amendment to support the
contention that a Trash TMDL is the “rare case” justifying strict compliance with numerics.

In fact, to the contrary, and as EPA recognized in its Guidance Memorandum, because
Stormwater discharges are due to storm events that are “highly variable in frequency and
duration and are not easily characterized,” with trash being primarily mobilized through major
storm events, discharges of irash through the MS4 are largely carried by such storm events, and

_the subject TMDL is anything but the “rare case” where it would be feasible or appropriate to
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 establish a numeric limit to include in the subject NPDES Permit. No Findings or other evidence

are contained or referenced anywhere in the PrOposcd Amendmeént or the Administrative Record
to support the contentlon that this Trash TMDL is the “rare case,” and the evidence is to the

. contrary. -

Moreover, the contention in Finding 46 of the Proposed Amendment that because the
“Regional Board is not aware of any other mechanisms that would result in actual compliance
with the requirements of the TMDL as it was intended,” somehow justifies incorporation of the
WLAs as strict numeric limits, is frivolous. To begin with, thé Regional Board’s lack of
knowledge is anything but a “Finding” to support the inclusion of strict numeric limits in an

| NPDES Permit. Second, none of the mechanisms referenced in the Trash TMDL, be it the VSS

Units or any of the other deemed full-capture devices, will achieve “actual compliance” with the
zero WLA. And that is in fact the point.. There is no way to “actually” comply with the WLAs

~within the TMDL, outside of the use of deemed complaint full-capture BMPs. Thus; the =

Regional Board’s lack of knowledge of any means of achieving “actual compliance” with the
TMDL, only goes to prove the inappropriateness of requiring strict compliance with the “zero”
WLA. Mandating compliance with a numeric limit that cannot actually be achieved, not only
exposes the Cities to inappropriate enforcement actions by the Regional Board, it. snmlarly
exposes the Cities to unjustified third-party cmzen suits. :

In addition, it has 1ong since been the policy of the State of California not to ret}uire the

“ use of strict numeric limits to Stormwater dischargers, but rather to apply the MEP standard
- through an iterative BMP process. (See, e.g., State Board Order No. 91-04, p. 14 [“There are zo
- numeric objectives or numeric effluent limifs required at this time, either in the Basin Plan or

any statewide plan that apply to storm water discharges.” p. 14] [Exhibit “5”]; State Board Order

- No. 96-13, p. 6 [federal laws does not require the [San Francisco Reg. Bd] to dictate the

specific controls.”] [Exhibit “67]; State Board Order No. 98-01, p. 12 [“Stormwater permits must

- achieve compliance with water quality standards, but they may do so by requiring

implementation of BMPs in lieu of numeric water quality-based effluent limitations.”] [Exhibit
<77, State Board Order No. 2001-11, p. 3 [“In prior Orders this Board has explained the need
Jor the municipal storm water programs and the emphasis on BMPs in lieu of numeric
effluent limitations.”] [Exhibit “8”]; State Board Order No. 2001-15, p. 8 [“While we continue
to address water quality standards in municipal storm water permits, we also continue to believe
that the iterative approach, which focuses on timely improvements of BMPs, is appropriate.”]
[Exhibit “9”]; State Board Order No. 2006-12, p. 17 [“Federal regulations do not require
numeric effluent limitations for discharges of storm water”] [Exhibit “10”];, Stormwater
Quality Panel Recommendations to The California State Water Resources Control Board — The

- Feasibility of Numeric Effluent Limits Applicable to Discharges of Stormwater Associated with

Municipal, Industrial and Construction Activities, June 19, 2006, p. 8 [“It is not feasible at this

- time to set enforceable numeric effluent criteria for municipal BMPs and in particular urban

dischargers.”] [Exhibit “117]; and an April 18, 2008 letter from the State Board’s Chief Counsel
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to the Commission on State Mandates, p. 6 [“Most NPDES' Permits are largely comprised of
numeric limitations for pollutants. . . . Stormwater permils, on the other hand, usually require
dischargers to implement BMPs.”] [Exhibit “12”].)

Furthermore in the League of California Cities Final Draft Water Policy Guidelines

‘dated October 14, 2009, with respect to MS4 Pennits, the League specifically encouraged “the

water boards to issue permits that are reasonably achievable, based on the unique conditions of

a city or region,” The League went on'to generally oppose “legislation that requires the use of
numeric limits in waste discharge permits, especially in siorm water permits, because of the

< difficulties in meeting them, the problems with exceeding them, and the cost and potential
enforcement impacts.” (League of California Cities Final Draft Water Policy Guidelines,

Exhibit “15.” pp. 8-9.)

In short, neither State or federal law, nor State or federal policy, provide for the
incorporation of WLAS as strict numeric limits into an MS4 Permit. In fact, they provide for the
contrary, and recognize that numeric limits should only be incorporated into an MS4 Permit in
“rare instances,” with the State Board’s Numeric Effluent Limits Panel concluding that “it is not
feasible at this time to set enforceable numeric effluent cnterxa for municipal BMPs and in

particular urban dischargers.”

B. Any Attempt To Impose Strict Compliance With WLAs In A Stormwater
Permit, Or To Impose Other Requirements That Go Beyond Federal Law Or
That Do Not Exist In Federal Law, Require Compliance With Water Code
Sections 13241 And 13000.

As explained by the Court of Appeal in BIA San Diego County v. State Board, supra, 124
Cal.App.4th 866, 874, in the Clean Water Act, Congress distinguished between industrial and
storm water discharges and clarified that with respect to municipal storm water discharges, “the
EPA has the authority to fashion NPDES Permit requirements to meet storm water quality
standards without specific numeric effluent limits . . . .” Accordingly, the attempt to impose a
permit term that requires strict compliance with the WLAS, i.e., numeric effluent limits, is a
requirement that clearly goes beyond what is mandated under federal law. As such, all aspects.of
State law must be adhered to before any such permit term can be adopted.

Under the California Supreme Court’s holding in Burbank v. State Board, supra, 35
Cal.4th 613, a regional board must consider the factors set forth in Water Code sections 13000
and 13241 when adopting an NPDES Permit, unless consideration of those factors “would justify
including restrictions that do not comply with federal law.” (Id. at 627.) According to the
‘Supreme Court in Burbank, “Section 13263 directs Regional Boards, when issuing waste
discharge requirements, to take into account various factors including those set forth in
Section 13241.” (Id. at 625, emphasis added.) In Burbank, the California Supreme Court held p
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~that to the extent the NPDES Permit provisions in that case were not compelled by federal law

the Boards were required to consider their “economic” impacts on the dischargers themselves,

~with the Court finding that the Water Boards must analyze the “dischargers cost of

complzance ¥ (Id. at 618.) The Court specifically interpreted the need to consider “economics™

 as requiring the consideration of the “cost of compliance” on the cities involved in that case. {d
- at 625 [“The plain language of Sections 13263 and 13241 indicates the Legislature’s intent in
1969, when these statutes were enacted, that 2 regional board consider the costs of compliance

when- setting effluent limitations in a waste water discharge permit.”].) And according to the
California Supreme Court, the goal of the Porter-Cologne Act is to “attain the highest water
quahiy which 1s reasonable, considering all demands being made and to be made on those waters

and the total values involved, beneficial and detrimental, economic and social, tangible and
' mtancrlble ” (Id at 618, cmno Water Code § 13000. )

- As such, under the Bw bank decision, Section 13263 requires a consideration of the
factors set forth under Section 13241. Section 13241 then compuls the Boards to consider the
Iollowmg factors when developmg NPDES Permit terms.

(a) Past, present, and probable future beneficial uses of water.

(b)  Environmental characteristics of the hydrographic unit under conmderaﬂon,
including the quality of water avaﬂable thereto

(c) Water quality conditions that could re asonably be aehleved through the .
' coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.
(e) The need for developing housing in the region.

® The need to develop and use récyéled water.

(§13241.) In US v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised ‘

water quality standards for salinity control because of changed circumstances which revealed
new information about the adverse affects of salinity on the Sacramento-San Joaquin Delta
(“Delta™).  (Jd at 115.) In invalidating the revised standards, the Court recognized the
importance of complying with the policies and factors set forth under Water Code sections 13000
and 13241, and emphasized section 13241°s requirement of an analysis of “economics.” The

~ Court also stressed the importance of establishing water quality objectives which are

“reasonable,” and the need for adopting “reasonable standards consistent with overall State-wide

" interests™:
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In formulating a water quality control plan, the Board is invested
with wide authority “to attain the highest water quality which is
reasonable, considering all demands being made and to be made
on those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible”
(§ 13000.) In fulfilling its statutory imperative, the Board is
required to “establish such water quality objectives . . . as in its
judgment will ensure the reasonable protection of beneficial uses
... (§13241), a conceptual classification far-reaching in scope.
(Id at 109-110, emphasis added.)

The Board’s obligation is to attain the highest reasonable water

)qualit_y “considering all demands being made and to be made on

those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.”
(813000, italics added.) (Idat116.)

L

In performing its dual role, including development of water quality

objectives, the Board is directed to consider not only the .

availability of unappropriated water (§ 174) but also all
competing demands for water in determining what is a
reasonable level of water quality protection (§ 13000). (Id at 118,
emph. added.) '

Justice Brown in her concurring opinion in Burbank, made several significant comments
regarding the importance of considering “economics” in particular, and the Water Code section
13241 factors in general, when considering including numeric effluent limitations in an NPDES

Permit:
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For example, as the trial court found, the Board did not
consider costs of compliance when it initially established its
basin plan, and hence the water quality standards. The Board
thus failed to abide by the statutory requirements set forth in
Water Code section 13241 in establishing its basin plan.
Moreover, the Cities claim that the initial narrative standards
were so vague as to make a sericus economic analysis
impracticable. Because the Board does not allow the Cities to

' raise their economic factors in the permit approval stage, they

~are effectively preciuded from doing so. As a result, the Board

. appears to be playing 2 game of “gotcha” by allowing the
Cities to raise economic consi’derations when it is not practical,
but precludmg them when they have the ability to do so. (Id at
632, J. Brown, concurring; empha51s added.)

Justice Bfown went on to _fmd that:

Accordingly, the Board has failed its duty to allow public
discussion — ‘including economic considerations — at the

" required intervals when making its determmatmn of proper
water quality standards.

~ What is unclear is why this process should be viewed as a
‘contest. State and local agencies are presumably on the same
side, The cests will be paid by taxpayers and the Board should
have as much interest as any other agency in fiscally
responsible environmental solutions. (Id at 632-33.)

The above-referenced statutory, regulatory and case authority all confirm, not only that
municipal dischargers are to be treated differently than other industrial dischargers, but also that

numeric limits should not be applied to any municipal discharger at this time. “It is not feasible -

at this time to set enforceable numeric effluent criteria for municipal BMPs and in particular
urban dischargers.” (Numeric Limits Panel Report, Exhibit “9,” p. 8.) Accordingly, strict
compliance with WLAs in the Trash TMDL or any other TMDL, should not be required at this
time, and to the extent a WLA is attempted to be incorporated into a municipal NPDES Permit,
and enforced as such and through a means other than through the use of the MEP-complaint
BMPs, all applicable requirements of State law, including the analysis required under Water
Code Sections 13241/13000, must be met.

With the language in the Proposed Amendment, the Regional Board seems to contends
that no section 13241 (and presumably section 13000) analysis is necessary to support the
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inclusion of nurneric effluent limits in the subject Permit, because according to the Regional
Board, “practicable” options exist to achieve compliance with the effluent limitations. Yet, as
referenced above, there are no “practicable” options that have been identified that will achieve
“actual compliance” with the numeric effluent limits. To the contrary, all of the “practicable”
options are “deemed” compliant full-capture devices, and no “Finding” or evidence exists to
support any Finding that “actual compliance” could ever reasonably be achieved.

~ Moreover, the CWA plainly does not require the inclusion of “numeric effluent limits” in

a Stormwater NPDES Permit, and clearly does not require “strict compliance” with any such

limits or with any “water quality standards.” Accordingly, a Permit term that requires strict

compliance with numeric effluent limits is a Permit term that, on its face, goes beyond the

requirements of the Clean Water Act. As such, whether the deemed-compliant measures to meet '
these strict numeric limits are “practicable” is not the relevant issue. Instead, the issue, given
-that numeric limits clearly are not required under federal law, is whether the Regional Board has
complied with the requirements of the Porter-Cologne Act before adopting the Proposed

Amendment, i.e., conducted the analysis required under sections 13263, 13241 and 13000. Yet,

as reflected in the Proposed Amendment itself, no such section 13241/13000 analysis has been

conducted, with the Regional Board wrongly concluding that no such analysis is “necessary to

support these effluent limitations.” (Proposed Amendment, Finding 52.)

With the adoption of sections 13263 and 13241, the California Legislature clearly
required the Regional Board to conduct an analysis of whether the Proposed Permit terms in
issue are “reasonably achievable,” as well as an analysis of their “economic” impacts, and to
consider the “environmental characteristics” of the water body in issue before imposing any such
Permit terms. In this case, the draft findings in the Proposed Permit confirm that the Regional
Board has not conducted this legally required analysis. Nor is there any evidence in the record
that such an analysis has ever been conducted to date, and it would be contrary to law for the
Boards to rely upon any prior analysis conducted with respect to the Trash TIMDL, particularly in
light of the fact that when the Trash TMDL was adopted, the Boards did not indicate with any
certainty that “strict compliance” with the WLAs in the TMDL would be required, as it is now

attempting to require.

Moreover, the initial Trash TMDL was adopted in 2001, with the Regional Board at that
time providing the Cities with a twelve year implementation period, i.e., two years of monitoring
and investigation, followed by ten, ten percent (10%) ammual reductions in the amount of trash
allowed to be discharged to the Los Angeles River. Now, however, with the attempted
incorporation of the WLAs into the MS4 Permit in 2009, some eight years later, the starting
point for reductions in trash are 50%, rather than 10% after three years, as was the case in 2001,
meaning that a much more significant effort, with accelerated capital and implemientation costs,
must be undertaken to install the various full-capture devices in issue.
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Yet, no analysis has been performed on whether such an expedited implementation
schedule “could reasonably be achieved” in the necessary time frame, nor has any analysis been
performed on the costs of installing and maintaining these deemed-compliant structural BMPs on
an expedited basis. For example, in utilizing a recent State Grant provided to the Gateway Cities
for purposes of complying with the TMDL, in order to meet the 60% WLA as of September 30,
2010, it is estimated that thousands of catch basin inserts will need to be installed, ie., several
thousand catch basin inserts will need to be installed over the course of the next 10 months for

~ the Gateway Cities alone. Whether the market can even manufacture a sufficient number of

catch basins in time, let alone the significant capital cost that must be undertaken to install these
catch basins, as well as the cost to purchase or install catch basin inserts throughout other parts of

the Region to comply with the 60% requirement by the end of next September, has not been

- shown, and nor is there any evidence in the record to indicate that such is in fact “reasonably

achievablef’.. Beyond this, the experience to date by the Cites has shown that for those caich )
basin inserts that have been installed, the actual cost to maintain such devices is excessive, as is

the repair cost, and there has been no analysis by the Regional Board of the overall cost to

continue to maintain, repair and subsequently replace such devices, consistent with the
requirements of sections 13241/13000. '

- The Regional Board has failed to comply with the clear requirements of Water Code
sections 13263, 13241 and 13000, even though it is admittedly requiring strict compliance with
numeric limits, i.e., the WLAs in the Trash TMDL. o

C.  With The Propoesed Permit Terms, The Regional Board is Arbifrarﬂy
Attempting To Redefine “Stormwater” To Exclude “Urban Runoff”

Part 5 of the Proposed Amendment arbitrarﬂy includes a new definition for the term
“Drainage,” where it defines such term as meaning “all drainage into the MS4, including urban

. runoff (non-stormwater) and stormwater.” In addition, page 11 of the Fact Sheet misrepresents
the application of the MEP standard to Municipal Stormwater Permits, by asserting that the

language of the CWA requires Municipal Stormwater Permits to include “controls to reduce the
discharge of pollutants from storm water to the maximum extent practicable,” citing to section
402(p)(3)(B) of the CWA. As discussed below, these terms of the Proposed Amendment and

such contentions in the Fact Sheet, are in error, in light of the fact that the definition of “storm

water” under the federal regulations specifically includes “storm water runoff, snow melt runoff,
and surface runoff and drainage” (40 CFR § 122.26(b)(13)), and given that the actual language
of the CWA provides for the application of the MEP standard to all “pollutants” from the MS4,
not just to pollutants “from storm water” from the MS4.

The Regional Board’s attempt, with the Proposed Amendment, to redefine Stormwater to

exclude “urban runoff,” plainly has it backwards, as the federal regulations expressly define
“storm water” as including not only storm water runoff and snow melt Tunoff but also “surface
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runoff and drainage.” (40 CFR § 122.26(b)(13).) Thus, the definition of the term “Drainage” in
the Proposed Amendment is directly contrary to the express definition of “storm. water” in the
federal regulations, and in fact inverts the definition of the term “storm water,” apparently with
the goal of recasting the language of the CWA to avoid applying the MEP standard to all
discharges from the MS4. The proposed definition of “Drainage” is arbitrary and contrary to

law.

Redefining the term “storm water” to exclude “urban runoff” is an apparent attempt to
read the terms “surface runoff’ and “drainage” out of the federal regulation in 40 CFR
§ 122.26(b)(13). Such an interpretation is contrary to the plain language of the regulation and
applicable law. (See e.g., Astoria Federal Savings and Loan Ass’'n v. Solimino (1991) 501 U.S.
104, 112 [“[W]e construe statutes, where possible, so as fo avoid rendering superfluous ary

* parts thereof.”); City of San Jose v. Superior Court (1993) 5 Cal.4th 47, 55 [“We ordinarily
reject interpretations that render particular terms of a statute as mere surplusage, instead giving
every word some significance.”], Ferraro v. Chadwick (1990) 221 Cal.App.3d 86, 92 [“In
construing the words of a statute . .. an. interpretation which would render terms surplusage
should be avoided, and every word should be given some significance, leaving no part useess
or devoid of meaning.”); Brewer v. Patel (1993) 20 Cal.App.4th 1017, 1022 [“We are required
to avoid an interpretation which renders any language of the regulation mere surplusage.”,
and Hart v. McLucas (9th Cir, 1979) 535 F.2d 516, 519 [“[f/n the construction of
administrative regulations, as well as. statutes, it is presumed that every phrase serves a
legitimate purpose and, therefore, constructions which render regulatory provisions
superfluous are to be avoided.”].) ' '

Second, beyond the plain language of the federal regulation, prior orders of the State
Board confirm that the term “urban runoff” is included within the definition of “storm waler.”
For example, in State Board Order No. 2001-15, the State Board regularly interchanges the tems
“urban runoff’ with “storm water,” and discusses the “controls” to be imposed under the Clean
Water Act as applying equally to both. In discussing the propriety of requiring strict complimce
with water quality standards, and the applicability of the MEP standard in Order No, 200115,
the State Board asserted as follows:

Urban runoff is causing and contributing to impacts on receiving
waters throughout the state and impairing their beneficial uses. In
order to protect beneficial uses and to achieve compliance with
water quality objectives in our streams, rivers, lakes, and the
ocean, we must look to controls on urban runoff, It is not enough
simply to apply the technology-based standards of controlling
discharges of pollutants to the MEP; where urban runoff is
causing or contributing to exceedances of water quality standards,
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it is appropriate to require 1mprovements 1o BM_PS that address
those exceedances.

While we will continue to address water quality standards in
municipal storm water permits, we also continue to believe that the
iterative approach, which focuses on timely improvements of
BMPs, is appropriate. We will generally not require “strict
compliance” with water quality standards through numeric
effluent Iimits and we will continue to follow a iterative
approach, which seeks compliance over time. The iterative

- approach is protective of water quality, but at the same time
considers the difficulties of achieving full compliance through
BMPs that must be enforced through large and medium municipal
storm sewer systems. (‘Seé Order 2001-15, p. 7-8; emphasis
added.) " '

Moreover, at the urging of the petitioner in Order No. 2001-15, the State Board went so
far as to modify the “Discharge Prohibition A.2” language, which was challenged by the
S Building Industry Association of San Diego County (“BIA”), because such Discharge

Prghibition was not subject to the iterative process. The State Board found that: “The difficulty

‘with this language, however, is that it is not modified by the iterative process. To clarify that this

prohibition also must be complied with through the iterative process, Receiving Water

Limitation C.2 must state that it is also applicable to Discharge Prohibition A.2. ... Language
clarifying that the iterative approach applies to that prohibition is also necessary.” (State Board

Order No. 2001-15, p. 9 )

- The State Board further requlred that the Mumclpal NPDES permlt challenged in that
case be modified because the permit language was overly broad, as it sought to apply the MEP
standard not only to discharges “from” MS4s, but also to discharges “into” MS4s, with the BIA
claiming that it was inappropriate to require the treatment and control of discharges “prior to
entry into the MS4,” and with the State Board agreeing that such a regulation of discharges
“into” the MS4 was inappropriate. [Id at 9 [“We find that the permit language is overly broad
because it applies the MEP standand not only to discharges ‘from’ MS4s but also to discharges -
“into’ MS4s.”].) ‘

* In State Board Order No. 91-04 discussed above, the State Board specifically relied upon

EPA’s Stormwater Regulations, to find that: “Storm water discharges, by ultimately flowing

- through a point source to receiving waters, are by nature more akin to non-point sources as they

flow from diffuse sources over land surfaces.” (State Board Order No. 91-04, p. 13-14.) The

State Board then relied upon EPA’s Preamble to said Stormwater Regulations, and quoted the
followmg from the Regulatmn
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For the purpose of [national assessments of water quality], urban
runoff was considered to be a diffuse source for non-point source
pollution. From a legal standpoint, however, most urban runeff is
discharged through conveyances such as separate storm sewers or
other conveyances which are point sources under the [Clean Water
Act]. 55 Fed.Reg, 47991. (State Board Order No. 91-04, p, 14;
emphasis added.)

The State Board went on to conclude that the lack of any numeric objectives or numeric
effluent limits in the challenged permit: “will not in any way diminish the permit’s enforceability
or its ability to reduce pollutants in storm water discharges substantially. ... In addition, the
[Basin] Plan endorses the application of ‘best management practices’ rather than numeric
limitations as a means of reducing the level of pollutants in storm water discharges.” (Id at 14,
emphasis added.) (4lso see Storm Water Quality Panel Recommendations to the California State
Water Resources Control Board — The Feasibility of Numeric Effluent Limits Applicable to
Discharges of Storm Water Associated with Municipal,- Industrial and Construction Activities,
June 19, 2008, p. 1 [“MS4 permits require that the discharge of pollutants be reduced to the
maximum extent practicable (MEP)”], and p. 8 [“It is not feasible at this time to set enforceable
numeric effluent criteria for municipal BMPs ard in particular urban dischargers.”], State
Board Order No. 98-01, p. 12 [“Storm water permifs must achieve compliance with water
quality standards, but they may do so by requiring implementation of BMPs in lieu of numeric
water quality-based effluent limits.”]; and State Board Order No. 2001-11, p. 3 [“In prior Orders
this Board has explained the need for the municipal stormwater programs and the emphasis on
BMPs in lieu of numerjc effluent limitations.”].) '

Third, in the Arcadia Case, in its Decision, Judgment and Writ of Mandate, the Superior
Court found that the term “stormwater” was defined in the federal regulations to include not only
“stormwater” but also “urban runoff.” (See, Decision, Exhibit “3,” p. 1 [“... the Standards
apply to storm water [i.e., storm water and urban runoff].”]; also see the Judgment in the Arcadia
Case, p. 2, fn 2 [citing to 40 C.F.R. § 122.26(b)(13), where the Superior Court found that:
“Federal law defines ‘storm water’ to include urban runoff, i.e., ‘surface runoff and drainage’”.];
and the Writ of Mandate in the 4rcadia Case, p. 2, n. 2, where the Superior Court similarly again
concluded that: “Federal law defines ‘storm water’ to include urban runoff, i.e., ‘surface runoff

and drainage.’”.)

It is further important to note that this interpretation of the term “stormwater” as
including “urban runoff,” by the Superior Court in the Arcadia Case, has nof been challenged on
appeal by the State or Los Angeles Regional Boards, and in fact, has been agreed to by both of
these Boards, as well as by the Intervenor environmental organizations. Specifically, in the State
and Regional Boards’ Opening Appellate Brief in the Arcadia Case, they agreed that the term
“Stormwater” is to include “urban runoff,” where they stated as follows:
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“Storm water,” when discharged from a conveyance or pipe
(such as a sewer system) is a “point source” discharge, but -
stormwater emanates from diffuse sources, inchiding surface
- run-off following rain events (hence “storm water”) and urban
run-off. (See Exhibit “4” hereto Appeﬂant Boards® Opening
Brief, P 9,1 5.)

_ Thus, both the State and the Los Angeles Regional Boards have acknowledged that the .

term “stormwater” includes not only “stormwater” runoff from “rain events,” but also other
‘ dlscharges from a storm sewer conveyance system, specifically including “urban runoff.” (Id)
This definition of the term “Stormwater” as including “urban runoff,” has also been accepted by
~the NRDC, the Santa Monica Baykeeper, and Heal the Bay (collectively, “Intervenors™). In the
Intervenor S Opemng Brlef in the Areadia Case said Intervenors admit as follows:

For ease of r-eference, throughout this brief, the terms “urban
runoff’ and “stormwater” are used interchangeably to refer
generally to the discharges from the municipal Dischargers’
storm sewer systems. The definition of “stormwater” includes
“storm water runoff, snow melt runoff, and surface runoff and
drainage.” (40 CE.R. §122.26(b)(313).) (See Exhibit “4.”
Intervenors’ Opening Appellate Brief, p. 6, n.3.)

Tn sum, in light of the plain language of the federal regulation defining the term “storm

- water” to include “urban runoff,” ie., “surface runoff” and “drainage” in addition to “storm

water” and “snow melt,” and given the findings of the Superior Court in the Arcadia Case, as
well as the admissions by the State and Regional Boards and the Interveriors in that case, it is
clear that the term “storm water” as defined in the federal revulatlons includes “urban runoff.”

‘In addition, a review of the language of the Clean ‘Water Act clearly shows that
municipalities are only required to “reduce the discharge of pollutents to the maximum extent
practicable.” (33 USC § 1342(p)(3)(B)(iil).) The CWA requires that the MEP standard be
applied to the “discharge of pollutants” from the MS4, and not to the “discharge of pollutants
from siorm water” from the MS4, as suggested in the Fact Sheet to the Proposed Amendment.
Accordingly, the Regional Boards attempted limitation of the application of the MEP standard

only to pollutants in “storm water,” and the apparent desire to then apply a heightened standard _

beyond the “MEP” Standard for non-precipitation events, is simply unsupported by the plam
language ofthe CWA.

Section 1342(p)(3)(B) of the Act entitled “Mumclpal Discharge” prowdes in its entirety,
as follows:
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_Permits for discharges from municipal storm sewers —
@) may be issued ona system-— or jurisdictional— wide basis;

(i)  shall include a requirement to effectively prohibit non-stormwater discharges
- into the storm sewers; and '

(iify  shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as the
Administrator or: the State determines appropriate for the control of such
pollutants. (33 U.S.C. § 1342(p)(3)(B), emphasis added.)

This language in the CWA has consistently been interpreted as requiring an application
of the MEP standard to all municipal discharges, rather than an application of a standard
requiring strict compliance with numeric limits. Specifically, federal law only requires strict
compliance with numeric effluent limits by industrial dischargers, but not by municipal
dischargers. As the Ninth Circuit in Defenders, supra, 191 F.3d 1159, found, “Congress required
municipal storm-sewer dischargers ‘to reduce the discharge of pollutants to the maximum extent
practicable’ finding that the Clean Water Act was “not merefy silent” regarding requiring
“municipal” dischargers to strictly comply with numeric limits, but in fact found that the
requirement for traditional industrial waste dischargers to strictly comply with the limits was
“replaced” with an alternative requirement, .e., “that municipal storm-sewer dischargers ‘reduce
the discharge of pollutants to the maximum extent practicable . . . in such circumstances, the
statute unambiguously demonstrates that Congress did not require municipal storm-sewer
discharges to comply strictly with 33 U.S.C. § 1311(B)(1)(C). (Id. at 1165; emphasis added.)

. Similarly, in Building Industry Association of San Diego County v. State Water
Resources.Control Board (“BIA”) (2004) 124 Cal.App4th 866, there as well the Appellate
Court, relying upon the Ninth Circuit’s holding in Defenders, agreed that “with respect to
municipal stormwater discharges, Congress clarified that the EPA has the authority to fashion
NPDES permit requirements to meet waier quality standards without specific numeric effluent
Jimits and instead to impose ‘controls to reduce the discharger of pollutants to the maximum
extent practicable.’” ([/d. at 874, emphasis added.) The Court of Appeal in the BL4 Case
explained the reasoning for Congress’ different treatment of Stormwater dischargers versus
industrial waste dischargers when it stated that:

Congress added the NPDES storm sewer requirements 1o
strengthen the Clean Water Act and making its mandate
correspond to the practical realities of municipal storm sewer
regulation. As numerous commentators pointed out, although
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Congress was reacting to the physical differences between
municipal storm water runoff and other pollutant discharges
that made the 1972 legislation’s blanket effluent limitations
approach impractical and administratively burdepsome, the
primary points of the legislation was to address these
administrative problems while giving the administrative bodies the
tools to meet the fundamental goals of the Clean Water Act in the
context of stormwater pollution. (Ia’ at 884, emphasis added.)

In State Board Order No 91-04, the State Board addressed the propriety of the 1990

"Munvimpal NPDES Permit for Los Angeles County, and particularly whether such permit, in
order to be consistent with applicable State and federal law, was required to have included -

“numeric effluent limitations.” In addition to the State Board’s interchangeable use of the terms
“storm water” and “urban runoff” when discussing the applicable standard to be applied under
the CWA (see discussion below), the State Board confirmed that the MEP standard applies to the
“discharge of poilutants” from the MS4, and made no mention of the need to apply a different

We find here also that the _approach of the Regional Board,
tequiring the dischargers. to implement a program of best

' management practices which will reduce pollutants in runoff,
prohibiting non-stormwater discharges, is appropriate and proper.
We base our conclusion on the difficulty of establishing
numeric effluent limitations which have a rational basis, the
lack of technology available to treat storm water discharges at
the end of the pipe, the huge expense such treatment would
entail, and the level of pollutant reduction which we anticipate
from the Regional Board’s regulatory program. ( State Board
Order No. 91-04, p. 16-17, emph. added.) .

This State Board Order, and others as discussed below, all show that although there are

two requirements imposed upon municipalities under the CWA, one requiring that municipalities

effectively prohibit “non-stormwater” “into” the MS4, and a second requiring municipalities to
“reduce the discharge of pollutants to the maximum extent practicable,” that the MEP standard
applies to “pollutants in runoff” coming out of the MS4 system, regardless of whether such
discharges are stormwater or non-stormwater.  The only difference in the requirements to be
imposed upon the municipalities between stormwater and non-stormwater, involves the need for
municipalities to “effectively prohibit non-stormwater discharges into the” MS4,
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In sum, the Regional Boards attempt to back in a definition of the term “storm water” to
* exclude “urban runoff,” through a new definition of the term “Drainage,” is directly contradicted
by the plain language of the CWA. In addition, this attempted redefinition of the term “storm
water” to exclude “urban runoff,” combined with the misrepresentation of the language in the
CWA that the MEP standard is limited to the discharge of pollutants from “storm water,” appears
to be an attempt to justify imposing a strict numeric effluent limitation as the means of
incorporating WLAs from the subject TMDL and future TMDLs into the Permit. Such action is
contrary to law and constitutes an abuse of discretion.

D. Any Additional Monitoring Or Required Investigation Into Water Quality
Would Trigger The Need For A Cost-Benefit Analysis Pursuant To Water
Code Sections 13225 And 13267,

The Proposed Amendment also includes a series of “monitoring and reporting
requirements” as a part of the incorporation of the subject Trash TMDL, which if not complied
with, would subject the Permittees to various penalties and enforcement action under the PCA.
Yet, before incorporating any of the “monitoring and reporting requirements” set forth in the
Proposed Amendment, the Regional Board must first conduct a cost-benefit analysis, in
accordance with Water Code sections 13225(c) and 13267. That is, to the extent the Regional
Board seeks to require a city to investigate and report on'technical factors involved in water
quality control, or to require a city to implement additional monitoring requirements, a cost-
benefit analysis must be performed beforehand to justify the inclusion of any such additional

reporting and monitoring requirement.

" Under these Water Code sections, where any investigation, monitoring or reporting
requirements are imposed upon a city, the Regional Board is required to consider the burdens of
conducting the analysis, and preparing the monitoring reports, and may only require such
reporting and monitoring, where “the burden, including costs, of such reports” bears “a
reasonable relationship to the need for the report and the benefits to be obtained from the
reports.” (§§ 13267 & 13225(c).) Moreover, under section 13267 specifically, where such an
investigation or reports are required, “the regional board shall provide the person with a written
explanation with regard to the need for the reports, and shall identify the evidence that supports
requiring that person to provide the reports.” (§ 13267,

Likewise, under Water Code section 13225(c), a regional board only has the authority to
“require as necessary any state or local agency to investigate and report on any technical factors
involved in water quality or to obtain and submit analyses of water; provided that the burden,
including costs, of such reports shall bear a reasonable relationship to the need for the report.and
the benefits to be obtained therefrom.” (§ 13225(c); also see § 13165 placing an identical
obligation on the State Board.)

227/065121-0080
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Accordmgly the “Monitoring and Reporting Requn ements” in ‘Lhe Proposed Amendment
to the Permit, may only lawfully be 1mposed upon the Cities after a cost-benefit analysis,
showing that the costs do not exceed the benefits of such requirements, has been conducted.
There are no ﬁndmgs and no evidence to support any such findings, that the required cost benefit
analysis compelled by sections 13267 and 13225, has been conducted. Until the requisite cost
benefit analysis and the other requirements of sectlon 13267 have been met, the Proposed
Amendment cannot 1awfu11y be adopted. -

E. Any Added Mandates On The Cities With New Permit Terms That Are Not
Mandated By Federal Law, Must Be Funded In Accordance With The
' California Constitution. :

The admitted attempt, with the Proposed Amendment to require “strict” comphance with

~ the WLAS in the current Trash TMDL, is a requirement that adm1tted1y goes beyond what is
required under federal law. Similarly, nothing under federal law requires that the municipalities
install and maintain trash receptacles at all fransit stops within their respective jurisdictions, and
the continued requirement in the Proposed Amendment on the Cities to do so is a second aspect -

of the Proposed Amendment that goes beyond what is required by the Clean Water Act.
ccordingly, forcing Cities to strictly comply with numeric limits, or to carry out other
requirements such as installing and maintaining trash receptacles at transit stops, are non-
federally mandated requirements that may only be imposed where funds have first been prov1ded
as requlred by the California Constitution.

Artlcle XII B, Section 6 of ‘Lhe California Constltutlon prohlblts the Leglslature or any
State agency from shifting the financial responsibility of carrying out governmental functions to
local governmental entities. Article XIII B, Section 6 provides in relevant part as follows:

-+ Whenever the Legislature or any state agency mandates a new -
program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local

- governments for the cost of such program or increased level of
service.

This reimbursement requirement provides permanent protection for taxpayers from
excessive taxation and requires discipline in tax spending at both state and local levels. (County
ofF7 esno v. State (1991) 53 Cal.3d 482, 487.) Enacted as a part of Proposition 4 in 1979, it

“was intended to preclude the state from shifting financial responsibility to local entities that
were ill equipped to handle the task.” (Id) The incorporation of new permit requirements that
are not mandated by federal law, and that go unfunded by the State, would violate Article XIII B,
Section 6 of the California Constitution. (See County of Los Angeles v. Commission on State
Mandares (2007) 150 Cal.App. 4™ 898, 914 [“We are not convmoed that the obligations imposed

227/065121-0080
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by a permit issued by a Reglonal Water Board necessarily coristitute federal mandates under all
circumstances.”].)

In this case, as discussed above, the requirement to install and maintain trash receptacles
at all transit stops within the respective jurisdictions of the Cities has already been found by the
Commission on State mandates 1o be a mandate that is not compelled by the Clean Water Act,
and to be a mandate that must be funded by the State of California. (See Exhibit “2” p. 1-2.)
Particularly now, continuing to impose such a requirement, while at the same time maintaining
the other requirements on the Cities to strictly comply with the WLAs in the Trash TMDL,
appears to be an attempt to impose an unnecessary mandate, but nonetheless, is an expense that
the State of California will be required to assume responsibility for, along with the cost to
comply with the additional non-federal mandate of strictly complying with the numeric WLAs.

Iv. CONCLUSION.

For the foregoing reasons, the Cities respectfully request that the Proposed Amendment
not be adopted at this time, and that instead the Regional Board revise the NPDES Permit in
issue as a part of the Permit renewal process in response to the ROWDs submitted to the
Regional Board some 3% years ago, and then only after the Arcadia Case has been finally
concluded. In addition, at the appropriate time that the Trash TMDL is to be incorporated into
the renewed NPDES Permits, the incorporation must be accomplished consistent not only with
the “assumptions and requirements of any available waste load allocation,” but also consistent
with the assumptions and requirements of applicable State law. The Cities hope that yet further
litigation over the Trash TMDL can be avoided, and that the Regional Board will act responsibly
and in accordance with law before amending the existing NPDES Permit to incorporate its terms.

Sincerely,

RUTAN & TUCKER, LLP

S 9T

Richard Montevideo

Enclosures
RMjlk

227/065121-0080
1045730.03 a11/06/09

&3
&=
|
i
b
o
o

[

i



14-315



S

B Y B am s FA A ATRANSC B TE S

(11/13/2608] [o_trash - Fwd: (A River Trash TWDL Comments

Page 1

From: lvar Ridgeway

To: la_trash

Daie: 11/9/2009 11:56 AM

Subject: Fwd: LA River Trash TMDL Comments
Place: la_trash

Attachments: Mr.%20Ridgeway%20Lir[1].pdf

>>> <ptahir@tecsenv.com> 11/9/2009 11:53 AM >>>
Hi Ivar,

The cities of San Gabriel, San Marino, Duarte, lrwindale, and
South El Monte incorporate by reference comments prepared by Richard Montevideo of Rutan and Tucker (see attached) in

re; the proposed reopener of the current MS4 permit 1o admit the trash TMDL for the Los Angeles River.

As you know | represent these cities on stormwaler matiers and am authorized 1o comment on their behalf.

Thanks lvar,

Ray Tahir

14-316 4
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