
1. Privilege Objection. The Cleanup Team objects to each Interrogatory 

to the extent it requests informatiqn protected by the attorney-client 

privilege, joint prosecution privilege, common interest privilege, 

settlement communication privilege, mediation privilege or 

deliberative process privilege, and to the extent it requests 

information subject to the work-product exemption, collectively 

referred to herein as the "privilege" or "privileged." The Cleanup 

Team contends that all information exchanged between it and its 

counsel is privileged. The Cleanup Team objects to identifying or 

producing any and all products of investigations or inquiry conducted 

by, or pursuant to the direction of counsel, including, but not limited 

to, all products of investigation or inquiry prepared by the Cleanup 

Team in anticipation of this proceeding, based on the attorney-client 

privilege and/or the work-product doctrine. The Cleanup Team 

further objects to identifying information subject to or protected by any 

other privilege, including, but not limited to, settlement 

communications, the joint prosecution privilege, the common interest 

privilege, the mediation privilege and/or the deliberative process 

privilege. Inadvertent production of privileged documents shall not 

constitute a waiver of said privileges. 

2. Scope of Discovery Objection. The Cleanup Team objects to each 

Interrogatory to the extent it purports to impose any requirement or 

discovery obligation other than as set forth in Title 23 of the California 

Code of Regulations, sections 648 et seq., the California Government 

Code, sections 11400 et seq. and/or applicable stipulations, 

agreements and/or orders governing this proceeding. 

2 



3. Irrelevant Information Objection. The Cleanup Team objects to the 

Interrogatories to the extent they are overbroad and/or seek 

information that is not relevant to the claims or defenses asserted in 

this proceeding and are not reasonably calculated to lead to the 

discovery of admissible evidence. 

4. Burdensome and Oppressive Objection. The Cleanup Team objects 

to each Interrogatory to the extent that it seeks the identification of 

documents that have already been produced, or that otherwise are 

equally available to NASSCO, or are already in NASSCO's 

possession, custody or control, which renders the Interrogatory 

unduly burdensome and oppressive. The Cleanup Team has already 

provided NASSCO with a copy of the electronic, text searchable 

administrative record for this matter. Therefore, the burden of 

identifying documents that are equally accessible to NASSCO is no 

greater on NASSCO than it would be on the Cleanup Team, and the 

Cleanup Team will not create a compilation or index of documents 

that NASSCO could create itself with equal or less burden. 

5. Overbroad Objection. The Cleanup Team objects that certain 

Interrogatories are overbroad, and are framed in a manner that 

prevents any reasonable ability to search for and locate all 

responsive information. Such Interrogatories create an unreasonable 

risk of inadvertent noncompliance as framed. 

6. Cleanup and Abatement Order Proceeding is Ongoing. The instant 

Cleanup and Abatement Order proceeding is ongoing, and the 

Cleanup Team expects that additional evidence will be provided by 

the Designated Parties hereto in accordance with governing statutes, 

regulation and applicable. hearing procedures. While the Cleanup 
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Team's response to each of these Interrogatories is based on a 

reasonable investigation and search for the information requested as 

of this date, additional information may be made available to the 

Cleanup Team subsequent to the date of this response. These 

responses are provided without prejudice to the Cleanup Team's right 

to supplement these Responses, or to use in this proceeding any 

testimonial, documentary, or other form of evidence or facts yet to be 

discovered, unintentionally omitted, or within the scope of the 

objections set forth herein. 

OBJECTIONS TO DEFINITIONS 

1. The Cleanup Team objects to the defined term "DOCUMENTS" on 

the ground and to the extent that it seeks information protected by 

settlement confidentiality rules, the attorney-client privilege, the joint 

prosecution privilege, the work product doctrine, the mediation 

privilege, the common interest privilege, the deliberative process 

privilege, and/or any other privilege or confidentiality protection. 

2. The Cleanup Team objects to the defined terms "YOU" and "YOUR" 

on the grounds that they are overbroad, and that they are vague, 

ambiguous and unintelligible. For purposes of this Response, the 

Cleanup Team shall use the term REGIONAL BOARD as if it means 

all persons employed by the California Regional Water Quality 

Control Board, San Diego Region, other than the ADVISORY TEAM. 

3. The Cleanup Team objects to the defined term 

"COMMUNICATIONS" on the ground and to the extent that it seeks 

information protected by the attorney-client privilege, the joint 

prosecution privilege, the work product doctrine, the common interest 
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privilege, the mediation privilege, the deliberative process privilege, 

and/or any other privilege or confidentiality protection. 

RESPONSES TO SPECIAL INTERROGATORIES 

INTERROGATORY NO.1: 

For each response to a Request in NASSCO's Second Set of Requests for 
Admission: 

a. State the number of the Request; 

b. State all facts supporting your response; 

c. IDENTIFY each PERSON who has knowledge RELATING TO the facts; and 

d. IDENTIFY all DOCUMENTS that RELATE TO YOUR response. 

RESPONSE TO INTERROGATORY NO.1. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly 
burdensome and harassing. The Interrogatory is improperly disguised as a single interrogatory, 
when, in fact, it constitutes 84 distinct interrogatories (4 x 21 Requests for Admissions). All 
facts supporting and Response by the Cleanup Team to NASSCO's Second Set of Requests for 
Admission that are denials are set forth specifically in the individual Request and these facts are 
equally available to NASSCO in the electronic, text searchable administrative record andlor the 
CAO, the Draft Technical Report andlor the appendices. The persons with knowledge relating to 
the facts set forth in the electronic, text searchable administrative record include the persons 
identified therein, David Barker, Julie Chan, David Gibson, Tom Alo, Craig Carlisle, and 
unknown members of the named Dischargers and their agents, consultants and employees. All 
documents that relate to the Cleanup Team's responses have already been provided to and are 
equally available to NASSCO in either the Draft Technical Report or electronic, text searchable 
administrative record, and the Cleanup Team will not prepare a compilation or abstract of those 
documents since the burden of doing so is equal or less for NASSCO than it is for the Cleanup 
Team. 

INTERROGATORY NO.2: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
the human health risk assessment utilized in connection with proposed cleanup levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.2. 
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TomAlo 

David Barker 

Craig Carlisle 

Julie Chan 

INTERROGATORY NO.3: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
the ecological risk assessment utilized in connection with proposed cleanup. levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.3. 

TomAlo 

David Barker 

Craig Carlisle 

Julie Chan 

David Gibson 

INTERROGATORY NO.4: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
the economic feasibility analysis utilized in connection with proposed cleanup levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.4. 

David Barker 

Julie Chan 

Craig Carlisle 

INTERROGATORY NO.5: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
the technological feasibility analysis utilized in connection with proposed cleanup levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.5. 

David Barker 
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Julie Chan 

Craig Carlisle 

INTERROGATORY NO.6: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any cost analysis utilized in connection with proposed cleanup levels and remediation of the 
SITE. 

RESPONSE TO INTERROGATORY NO.6. 

David Barker 

Julie Chan 

Craig Carlisle 

INTERROGATORY NO.7: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any remedy selection alternatives analysis utilized in connection with proposed cleanup levels 
and remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.7. 

David Barker 

Julie Chan 

David Gibson 

Craig Carlisle 

INTERROGATORY NO.8: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any aquatic life impairment analysis utilized in connection with proposed cleanup levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.9. 

TomAlo 

David Barker 

Julie Chan 

Craig Carlisle 
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David Gibson 

INTERROGATORY NO.9: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any aquatic-dependent wildlife impairment analysis utilized in connection with proposed cleanup 
levels and remediation of the SITE. 

RESPONSE TO INTERROGATORY NO.9. 

TomAlo 

David Barker 

Julie Chan 

Craig Carlisle 

David Gibson 

INTERROGATORY NO. 10: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any bioavailability analysis utilized in connection with proposed cleanup levels and remediation 
of the SITE. 

RESPONSE TO INTERROGATORY NO. 10. 

TomAlo 

David Barker 

David Gibson 

Julie Chan 

Craig Carlisle 

INTERROGATORY NO. 11: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any alternative sediment cleanup levels analysis utilized in connection with proposed cleanup 
levels and remediation of the SITE. 

RESPONSE TO INTERROGATORY NO. 11. 

David Barker 

Julie Chan 
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David Gibson 

Craig Carlisle 

TomAlo 

INTERROGATORY NO. 12: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
any remedial monitoring analysis utilized in connection with proposed cleanup levels and 
remediation of the SITE. 

RESPONSE TO INTERROGATORY NO. 12. 

David Gibson 

David Barker 

Julie Chan 

TomAlo 

Craig Carlisle 

INTERROGATORY NO. 13: 

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of 
the analysis regarding the contribution of stormwater to sediment contamination in the San 
Diego Bay, utilized in connection with proposed cleanup levels and remediation of the SITE. 

RESPONSE TO INTERROGATORY NO. 13. 

TomAlo 

David Barker 

Julie Chan 

Craig Carlisle 

David Gibson 

INTERROGATORY NO. 14: 

IDENTIFY all site(s) in San Diego Bay where contaminated sediment has been 
remediated, the remedy selected, and the starting and ending dates of such remediation, including 
but not limited to the Campbell Shipyard Site, Paco Terminals, Commercial Basin and Convair 
Lagoon. 
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RESPONSE TO INTERROGATORY NO. 14. 

1. Paco Terminals Inc 
2. Teledyne Ryan (Co6vair Lagoon) 
3. Bay City Marine (Americas Cup Harbor) 
4. Driscoll Boatyard (Americas Cup Harbor) 
5. Kettenburg Marine (Americas Cup Harbor) 
6. Koehler Kraft (Americas Cup Harbor) 
7. Mauricio and Sons (Americas Cup Harbor) 
8. Campbell Industries Shipyard 
9. BF Goodrich (Upland Tidal Marsh) 

(See Exhibit A attached hereto for additional responsive information.) 

INTERROGATORY NO. 15: 

For any sites identified in response to the preceding Special Interrogatory, 
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were set 
for those constituents. 

RESPONSE TO INTERROGATORY NO. 15. 

Responsive information is attached on Exhibit A. 

INTERROGATORY NO. 16: 

IDENTIFY all site(s) within the REGIONAL BOARD'S jurisdiction, other than 
San Diego Bay, where sediment contamination has been remediated in rivers, bays, estuaries, 
ocean, wetlands, or any other surface water body, and the starting and ending dates of such 
remediation. 

RESPONSE TO INTERROGATORY NO. 16. 

There are no sites within the Regional Board's jurisdiction, other than those identified in 
Response to Interrogatory No. 15, where sediment contamination has been remediated in rivers, 
bays, estuaries, ocean, wetlands, or any other surface water body. 

INTERROGATORY NO. 17: 

For any sites identified in response to the preceding Special Interrogatory, 
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were 
imposed for those constituents. 

RESPONSE TO INTERROGATORY NO. 17. 
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There are no sites within the Regional Board's jurisdiction, other than those identified in 
Response to Interrogatory No. 15, where sediment contamination has been remediated in rivers, 
bays, estuaries, ocean, wetlands, or any other surface water body. 

INTERROGATORY NO. 18: 

IDENTIFY all site(s) within the State of California where sediment contamination 
in rivers, bays, estuaries, ocean, wetlands, or any other sUlface water body has been remediated, 
and the starting and ending dates of such remediation. 

RESPONSE TO INTERROGATORY NO. 18. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this IntelTogatory as burdensome and harassing 
to the extent it seeks information about sites outside the jurisdiction of the San Diego Water 
Board on the ground and to the extent that the information sought is not known by the Cleanup 
Team and is equally available to NASSCO. The Cleanup Team further objects to this 
Interrogatory on the ground that it is not reasonably calculated to lead to the discovery of 
admissible evidence because, on its face, it seeks information about cleanups over which the San 
Diego Water Board has no jurisdiction. 

INTERROGATORY NO. 19: 

For any sites identified in response to the preceding Special Interrogatory, 
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were 
imposed for those constituents. 

RESPONSE TO INTERROGATORY NO. 19. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as burdensome and harassing 
to the extent it seeks information about sites outside the jurisdiction of the San Diego Water 
Board on the ground and to the extent that the information sought is not known by the Cleanup 
Team and is equally available to NASSCO. The Cleanup Team further objects to this 
Interrogatory on the ground that it is not reasonably calculated to lead to the discovery of 
admissible evidence because, on its face, it seeks information about cleanups over which the San 
Diego Water Board has no jurisdiction 

INTERROGATORY NO. 20: 

IDENTIFY any alternative cleanup methodologies YOU considered in connection 
with the remediation of the SITE. 

RESPONSE TO INTERROGATORY NO. 20. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to the Interrogatory as vague and ambiguous with 
respect to "alternative cleanup methodologies." Subject to and without waiving the foregoing 
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objections, the Cleanup Team considered natural attenuation, monitored attenuation, cleanup to 
background, and cleanup to various multiples of background all as set forth in detail in the CAO, 
the supporting DTR and/or the appendices . 

. INTERROGATORY NO. 21: 

IDENTIFY all COMMUNICATIONS between YOU and ENVIRONMENTAL 
GROUPS RELATING TO the TENTATIVE ORDER or TECHNICAL REPORT. 

RESPONSE TO INTERROGATORY NO. 21. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. Subject to and without waiving these objections, the Cleanup Team responds as 
follows: Mter reasonable investigation, the Cleanup Team was unable to identify any non­
privileged communications between the Cleanup Team or San Diego Water Board staff and 
environmental groups relating to the tentative order that were not already produced or otherwise 
provided to NASSCO. Because of the ambiguous definition of "YOU," the Cleanup Team 
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not 
otherwise made to all parties. 

INTERROGATORY NO. 22: 

IDENTIFY all COMMUNICATIONS between YOU and any PERSON 
RELATING TO the TENTATIVE ORDER or TECHNICAL REPORT. 

RESPONSE TO INTERROGATORY NO. 22 .. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly 
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team 
responds as follows: Mter reasonable investigation, the Cleanup Team was unable to identify 
any non-privileged communications between the Cleanup Team or San Diego Water Board staff 
and any other person relating to the tentative order that were not already produced or otherwise 
provided to NASSCO. Because of the ambiguous definition of "YOU," the Cleanup Team 
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not 
otherwise made to all parties. 

INTERROGATORY NO. 23: 

IDENTIFY all COMMUNICATIONS between YOU and any local, state or 
federal agency RELATING TO the TENTATIVE ORDER or TECHNICAL REPORT. 

RESPONSE TO INTERROGATORY NO. 23. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly 
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team 
responds as follows: Mterreasonable investigation, the Cleanup Team was unable to identify 
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any communications between the Cleanup Team or San Diego Water Board staff and any local, 
state or federal agency relating to the tentative order that were not already produced or otherwise 
provided to NASSCO. Because of the ambiguous definition of "YOU," the Cleanup Team 
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not 
otherwise made to all parties. 

INTERROGATORY NO. 24: 

IDENTIFY all COMMUNICATIONS between YOU and any PERSON 
RELATING TO YOUR dismissal of natural attenuation as a preferred remedy for the SITE. 

RESPONSE TO INTERROGATORY NO. 24. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly 
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team 
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify 
any non-privileged communications between the Cleanup Team or San Diego Water Board staff 
and any other person relating to its rejection of natural attenuation as a preferred remedy for the 
site. Because of the ambiguous definition of "YOU," the Cleanup Team clarifies that it does not 
have access to ADVISORY TEAM COMMUNICATIONS that were not otherwise made to all 
parties. 

INTERROGATORY NO. 25: 

IDENTIFY all COMMUNICATIONS between YOU and any PERSON 
RELATING TO the results and findings of the June 2009 sediment quality testing performed by 
Exponent at the SITE. 

RESPONSE TO INTERROGATORY NO. 26. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. Subject to and without waiving these objections, the Cleanup Team responds as 
follows: After reasonable investigation, the Cleanup Team was unable to identify any non­
privileged communications between the Cleanup Team or San Diego Water Board staff and any 
other person relating to the results and finding of the June 2009 sediment quality testing 
performed by Exponent at the site. Because of the ambiguous definition of "YOU," the Cleanup 
Team clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that 
were not otherwise made to all parties. 

INTERROGATORY NO. 26: 

IDENTIFY all COMMUNICATIONS between YOU and any PERSON 
RELATING TO any alternative cleanup methodologies YOU considered for the remediation of 
the SITE, including but not limited to Lowest Apparent Effects Thresholds ("LAETs"). 
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RESPONSE TO INTERROGATORY NO. 26. 

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in 
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly 
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team 
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify 
any non-privileged communications between the Cleanup Team or San Diego Water Board staff 
and any other person relating to the alternative cleanup methodologies the Cleanup Team 
considered for remediation of the site, including LAETs, that were not already produced or 
otherwise provided to NASSCO. Because of the ambiguous definition of "YOU," the Cleanup 
Team clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that 
were not otherwise made to all parties. 

Dated: October 4, 2010 CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, SAN 
DIEGO REGION, CLEANUP TEAM 

By: 
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Exhibit A to Cleanup Team's Responses to NASSCO's Special Interrogatory and BAE Systems' Special Interrogatory

Campbell Industries 
CAO

Campbell Industries 
(CAP As 

Constructed Design)

Order No. CAO No.85-91 CAO No. 86-92 CAO CAO CAO No.88-79 CAO No. 89-31 CAO No. 88-78 CAO No. 89-32 CAO No. 88-86 CAO No. 95-21 WDR R9-2004-0295 CAO No. 98-08
Year Order Issued 1985 1986 1988 1988 1988 1989 1988 1988 1988 1995 2004 1998

No. of Responsible Parties 2 1 1 1 2 1 2 1 1 1
Year Cleanup Level Set by San 

Diego Water Board 1991 1991 12/9/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 1995 2004 2004

Cleanup Remedial Action 
Completion 12/16/1994 5/15/1998 12/9/1991 10/28/1991 7/30/1998 8/15/2001 8/15/2001 1/27/1995 8/15/2001 10/15/2004

Cleanup Level Threshold
Copper Ocean Plan Water 

Quality Objective (water 
column)

USFDA Shellfish 
Standard

No Cleanup 
Required

No Cleanup 
Required

Apparent Effects 
Threshold (AET)

Apparent Effects 
Threshold (AET)

Apparent Effects 
Threshold (AET)

Apparent Effects 
Threshold (AET)

Apparent Effects 
Threshold (AET)

Apparent Effects 
Threshold (AET)

NOAA Effects Range 
Low (ERLs)

Cleanup Level Metric
Site-wide Maximum not to 

be Exceeded 
Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Site-wide Maximum 
not to be Exceeded 

Concentration

Post Remedial Surface-
Area Weighted Average 

Concentrations

Post-Remedial Dredge 
Area Concentrations 
(Background Levels)

Pollutants of Concern Copper Ore PCBs Copper, Mercury, 
TBT

Copper, Mercury, 
TBT Copper, Mercury, TBT Copper, Mercury, 

TBT Copper, Mercury, TBT Copper, Mercury, TBT Copper, Mercury, 
TBT

Copper, Lead, Zinc, 
Mercury, TBT, TPH, 

HPAH and PCBs

Copper, Lead, Zinc, 
Mercury, TBT, TPH, 

HPAH and PCBs

Antimony, Arsenic, 
Cadmium, Copper, 

Mercury, Lead, Nickel, 
Silver, Zinc, PAHs, 

and PCBs

Arsenic 8.2 mg/kg
Cadmium 1.2 mg/kg
Chromium

Copper 1000 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 810 mg/kg 264 mg/kg 34 mg/kg 159 mg/kg 121 mg/kg
Lead 231 mg/kg 88 mg/kg 46.7 mg/kg

Mercury 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 0.15 mg/kg 0.68 mg/kg 0.57 mg/kg
Nickel 20.9 mg/kg
Silver 1 mg/kg
Zinc 820 mg/kg 410 mg/kg 150 mg/kg

TBT Natural Degradation Natural Degradation Natural Degradation Natural Degradation Natural Degradation 5.75 mg/kg 0.121 mg/kg 110 ug/kg 22 ug/kg

TPH 4300 mg/kg <14 mg/kg
LPAH 552 ug/kg
HPAH 44 mg/kg 3.47 mg/kg 1700 ug/kg 2451 ug/kg 663 ug/kg

Benzo[a]pyrene 430 ug/kg

PCBs 4.6 mg/kg 0.95 mg/kg 0.11 mg/kg 22.7 ug/kg 194 ug/kg 84 ug/kg

Cleanup to Background 
Evaluated Yes Yes Yes Yes Yes Yes Yes Yes

Alternative Cleanup levels 
greater than background 

approved by San Diego Water 
Board

Yes Yes Yes Yes Yes Yes Yes Yes

Benthic Community Effects 
Evaluated Yes Yes Yes Yes Yes Yes Yes Yes

Aquatic Dependent Wildlife 
Risk Evaluated Yes

Human Health Risk Evaluated Yes

Cleanup Method Dredging Capping Dredging Dredging Dredging Dredging Dredging Dredging

Sediment Dredge Disposal

Bay- side landfill, Part of 
dredged material recycled 
to copper mine in Arizona 
for copper ore recovery.  
Copper ore recovered 
was exported to Japan.

- Landfill Landfill Landfill Landfill Landfill Landfill

Dredge Volume (Cubic Yards) 20,926 0 0 17,250 700 8,799 300 1,845 795

Capped Volume  (Cubic Yards) 112,933

Remediation Monitoring Yes Yes Yes Yes Yes Yes Yes Yes

Post Remediation Monitoring Yes

Yes

6/30/2008

Yes

Yes

Yes

To be determined.

Yes

Yes

Yes

Yes

Dredging/Sand Covering

135,000

Yes

Yes

Yes

Yes

143,400

Capping/ Dredging

Landfill 

41,000

Cleanup Site BF Goodrich (Upland 
Tidal Marsh)

Primary CoC -  Copper, Mercury, HPAH, PCBs and 
TBT.  Secondary CoC - Arsenic, Cadmium, Lead and 

Zinc.

Shipyard Sediment Site

Tentative CAO No. R9-2011-0001
2010 (Latest Draft)

Campbell Industries Shipyard

Paco Terminals, Inc. Teledyne Ryan 
(Convair Lagoon) Eichenlaub Marine Koehler Kraft Mauricio and SonsShelter Island 

Boatyard Bay City Marine Driscoll Boatyard Kettenburg Marine

1 8

Yes San Diego Water Board Approval Pending

Multiple lines of evidence for benthic community 
protection.   Human health and aquatic dependent 

wildlife risk assessment.
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FACT SHEET
CLEANUP OF TOXIC SEDIMENTS IN SAN DIEGO BAY

Pacts

San Diego Bay is seriously thecdeaed by coatainrnatwn wrth toxic and hazardous cheamais

Three large sinpyards NASSCO Southwest Matine Campbell have seriously polluted San Diego Bay by

discharging large amounts of toxic niatenals into the Bay dining operations These shpyarth are being direr ted to

clean up the pollution at their sites by the Regional Wrrer Quality Coatrol Board

Mann of these poisons have ended up concentranag in the sand in the bottom of the Bay called scditnentst where

they can contarninale fish and other marine life

Maur of the toxic chemicals that have been dumped into the Bay hionet uniulale meaning that ihey concentrate op

the food cham and can mpaet the heahh of people ssho consume fih trout the Flay and their children

Fish from San Dtego Bay have been tested and elevated levels ot dangerous chemicals have consistently been

lound as aeceriti as this year

bat rishing piers hate already been posted vith fish consurnpnon warning due to elcsated chetnini icva%s in

some lish Chilshen_ treynaot or nuroug mothers the elderly and milan are more at nsk from niny

contaninaAc fish

eontaaunated sediments arc removed sotne of them will be tchen of of the Bay by train or truck ii tnnks are

tced them are truck routes that do not go through the conunroutl that shoald he used

Some of the most nangerous chemicals in the Ba remain toxte Pu ir5 of rears if not reniosed

Issues

Consultants Rn Ihe Shipyards propose to leave all of thetrconrannnared sednnents in the Bay and do no cleanup

if this happens ii stould pta the people who fish from die Bay and wildlife at dsk for years to come

FIIC s.tppurts stdngent cleanup level that naIl remote fOlk sedintents front the Bay permanently

Seine python of the contaminated sediment runs have to be temoced to landfill The optton of using rrtit cars so

remove sedimera is preferred if tnclcs are used they must be use routes that do vol go thmugh the cornrnuntty of

Bamo ogan There are cleaner tItcdng option and truck emis stun technologies that nmst he used

There are snany fatal flaws in die study done by the polluters about thts ite for eratople people of mary cultures

cottsunte fish funt Satt Diego Bay fhey consume in different says and at different rtes fheae ditfetenctts

love not been addtus5ed hi the assessments done at this site

Solutions

Crc Regional Board should direct the shipsards to iaaaup up the toxic chemicals in sedinieus at the Ship3 ards
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TELtDThJE RrAsJ Ato

-Tech
J1Qfl

itories4 Inc

320 TESCONI CIRCLE SUITE 13 SANTA ROSA CA 95401 707 544-5570

PCB ANALYSIS

MAR2D81

53
15/30 Liwt

o1J iofaa/v

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

mg/kg ppm

110 mg/kg ppm

10 mg/kg ppm

120 mg/kg ppm

NOTE These detection
the dilution needed to
detector

limits are 80 times higher
bring all peaks within the

than usual due to
linear range of the

nt

Analytical Director

AMPWN$1

03178

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott Hugenberger

3Asu1
Sample No
Date collected
Date in lab
Collected by
Sample type

Client ID

612218

102286
102486
Client
Soil

TRA 15/30 153

ow
Co LLECtED

Wrri Wtrac
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TE.LEDYNE RmM Au.c
-Tech STbRM DLAtW SAMPLNc

Sample No
Date collected
Date in lab
Collected by
Sample type

Client ID

612217

102286
102486
Client
Soil

TRA 15/30 152

031787

PCB ANALYSIS

COLLECTED DJ

AROCHLOR 1242

AROCHLOR 1254

mg/kg ppm

40 mg/kg ppm

WITH WQsflc Setv.cs

AROCHLOR 1260

TOTAL PCB

NOTE These detection
the dilution needed to

detector

jrit

mg/kg ppm

42 mg/kg ppm

limits are 20 times higher than usual due to
bring all peaks within the linear range of the

Analytical Director

atories Inc

320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott Hugenberger

3P
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TELEDyNE Rr4jq Atgo

atoriesine STORM Dteigw SAMpug
320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

03178

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott Hugenberger

Sample No 612216

PCB ANALYSIS

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

mg/kg ppm

30 mg/kg ppm

mg/kg ppm

34 mg/kg ppm

NOTE These detection
the dilution needed to
detector

limits are 20 times higher
bring all peaks within the

than usual due to
linear range of the

jr

Analytical Director

-Tech

Date collected
Date in lab
Collected by
Sample type

102286
102486
Client
Soil

Client ID TRA 15/30 151

MAR 2n 1987

IE/3oLswE

ON /o/a/g
lftJtm Wtsrwc .5 tvsc.s
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RYAN

STOP1M DQAu44
320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

031 787

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott Hugenberger

BAS%1J

ow is/so LINE

TRA 15/30 149

PCB ANALYSIS
ON ioJa/t6

MAR 20t987

Wirsj Wesyw EAvuctt

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

NOTE These detection
the dilution needed to

detector

mg/kg ppm

120 mg/kg ppm

10 mg/kg ppm

130 mg/kg ppm

limits are 40 times higher than usual due to

bring all peaks within the linear range of the

jmt

Analytical Director

-Tech

Sample No
Date coilected
Date in lab
Collected by
Sample type

Client ID

612214

102286
102486
Client

Soil
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San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott liugenberger

Sample No
Date collected
Date in lab
Collected by
Sample type

Client ID

612213

102286
102486
Client
Soil

tra 15/30 148

AROCIILOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

PCB ANALYSIS

mg/kg ppm

30 mg/kg ppm

220 mg/kg ppm

250 mg/kg ppm

COLLECTED 014

Wim Wtsrtc

io/22/f

NOTE These detection
the dilution needed to
detector

limits are SO times higher than usual due to
bring all peaks within the linear range of the

jnit

Analytical Director

-Tech TELCDYNE

toriec._ SteaM DRAiN SAMpLING
320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

031787

BAsiw t4 Stz27
t1s

M4R207
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San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott ilugenberger

Sample No

Wjn.i 5epjI
AROCHLOR 1242

AROCHLQR 1254

AROCHLOR 1260

TOTAL PCB

NOTE These detection
the dilution needed to

detector

Ti

10 mg/kg ppm

80 mg/kg ppm

mg/kg ppm

83 mg/kg ppm

limits are 100 times higher than usual due to

bring all peaks within the linear range of the

Analytical Director

-Tech
TeLLDYNa RAH

atones Inc
Auo

Toft DRAiN SAnflsJ4
320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

031787

Date collected
Date in lab
Collected by
Sample type

7TT
6-12211

BAsin It 1144
102286
10-24-86 JS/3o kINE
Client

Soil

Client ID TRA 15/30 146

PCB ANALYSIS og
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-Tech TELEDYNE RrAPJ An0
atories Inc Srogi RiW SAIHPLM4

320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

031787

San Diego Regional Water Quality Control Board

9771 Clairemont Mesa Blvd Suite

San Diego California 921241331
Ann Scott Ilugenberger

Sample No 612210 EASit4j .4 /L1
Date collected
Date in lab
Collected by
Sample type

Client ID TRA 15/30 145

PCB ANALYSIS

COLLeCD .u

WITH WESrEC Stgvgce

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

NOTE These detection
the dilution needed to
detector

30 mg/kg ppm

460 mg/kg ppm

60 mg/kg ppm

520 mg/kg ppm

limits are 300 times higher than usual due to

bring all peaks within the linear range of the

jmt

Analytical Director

ON102286
102486
Client
Soil

It/So s.iMt

IA
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TELEDYNE RYAN AERo
STORM DRAIW

tories Inc

320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

Sample No
Date collected
Date in lab
Collected by
Sample type

612215

102286
102486
Client
Soil

Client ID TRA 15/30 150

PCB ANALYSIS

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

0.5 mg/kg ppm

14 mg/kg ppm

0.5 mg/kg ppm

14 mg/kg ppm

NOTE These detection limits are times higher than usual due to the
dilution needed to bring all peaks within the linear range of the
detector

jmt

Analytical Director

Itt ea
317a/c

CUT 001618

-Tech

SPLit SAMPLE

Coz.LECTtD Za7
San Diego Regional Water Quality Control
9771 Clairmont Mesa Blvd Suite
San Diego CA 921241331
Attn Scott Hugenberger

MAD 19R7

lARD

lEO

iS/3o LINE

BAcsr4

ON



TELaDY/VE RYAN AERo

1I14I -Tech

t/tbqatories.Inc
320 TESCONI CIRCLE SUITE SANTA ROSA CA 95401 707 544-5570

FEB 131987

SAN DEu GIONL
WATEn iJALTY CONTROL BOARD

Wen

Client ID TRA 15/30 147 TELEDYNE RYAN

PCB ANALYSIS ifl

AROCHLOR 1242

AROCHLOR 1254

AROCHLOR 1260

TOTAL PCB

jmt

mg/kg ppm

mg/kg ppm

mg/kg ppm

mg/kg ppm

S-rosM Dain SA1IPLIIIJGI

c03
San Diego Regional Water Quality Control Board

9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
Attn Scott Hugenberger

Sample No
Date collected
Date in lab
Collected by
Sample type

612212

102286
102486
Client
Soil

Co1fetd

Analyt
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0NWARD WILLIAM$ Gerrar Counsel

IELEDYNE RYAN AERONAUTiCAL
270 HARBoR DRtVE

BOx 80311

SAN DIEGO CALIF ORN1A 92138902
69 260-4305 TINY 910 3as-io

August 1987

Ladin Delaney
Executive Officer
California Regional Water QualityControl Board
San Diego Region
9771 Clairemont Mesa Blvd Suite
San Diego CA 921241331

Dear Mr Delaney

On April 1987 Teledyne Ryan Aeronautical TRA submittedreport entitled Teledyne Ryan Aeronautical Analytical DataSets January 1984 to Present This report covered theresults of storm drain and sump sampling conducted at ourfacility from January 1984 to April 1987
In response to Directives No and 10 of Addend No toCleanup and Abatement Order No 86-92 RA hereby submits ourreport entitled Supplemental Storm Drain Activities Documentation Teledyne Ryan Aeronautical San Diego California
TRA is available to discuss this report with you and your staffat your convenience

Sincerely

Jt
Conward Williams
General Counsel

Enclosure

CEW

CC Cafferty
Wes tec

SAN DEaOREGJONAL
WATER QUALITY CONTROL OAR

CUT 001325



SUPPLEM ENTAL
STORM DRAIN ACTIVITIES DOCUMENTATION

TELEDYNE RYAN AERONAUTICAL
SAN DIEGO CALIFORNIA

Submitted to

California Regional Water Quality Control Board

San Diego Region

Submitted by

Teledyne Ryan Aeronautical

2701 Harbor Drive

San Diego California 92138-90 12

Prepared by

WESTEC Services Inc

5510 Morehouse Drive

San Diego CA 92121-1709

August 1987
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SECTION

INTRODUCTION

The information contained in this document has been prepared in response to Addendum

No to Cleanup and Abatement Order No 86-92 for Teledyne Ryan Aeronautical near

Lindbergh Field San Diego County hereinafter referred to as Addendum No This

addendum was issued to Teledyne Ryan Aeronautical TRA by the California Regional

Water Quality Control Board San Diego Region RWQCB on July 1987 Directive

No of Addendum No requires that TRA submit by August 1987 any results of

analyses performed on post-cleanup samples collected from storm drains which have been

cleaned of contamination since September 1986 Lath sample result is required to contain

the following information listed in Directive No of Addendum No Sample type

sample location date and time of sampling method of sample collection sample analysis

method method of sample preservation and laboratory used to analyze sample Directive

No 10 of Addendum No requires that TRA submit by August 1987 copies of all

field notes taken by TRA staff and/or consultants pertaining to sampling and cleanup

activities conducted onsite from September 1986 to the present

TRA analytical results were originally submitted to the RWQCB in document entitled

Teledyne Ryan Aeronautical Analytical Data Sets January 1984 to Present This

document Supplemental Storm Drain Activities Documentation contalns all additional

analytical results necessary to supplement the original submittal in order to comply with

Directive No

Data sets included in the original submittal were results of the analysis of TRAs splits

of samples collected by the RWQCB in June and October 1985 polychlorinated

biphenyl PCB analysis results of hydraulic fluid and waste oil samples collected in March

and April 1984 results of the analysis of samples collected during storm drain cleaning

activities in October and December 1986 analytical results of splits collected during the

Environmental Protection Agency EPA Toxic Substances Control Act TSCA inspection

in September and October 1986 analytical results of additional storm drain samples

collected during November and December 1986 and January and February 1987

analytical results of sump and basin samples collected from and around TRA building

120 in October and November 1986 and January 1987 and results of the analysis of

samples collected until April 1987 in the audit of other portions of the TRA facility

1-1
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Data sets included in this supplemental submittal are analytical results of storm drain

samples collected on May 1987 and analytical results of storm drain samples

collected on May 28 1987

This supplemental submittal also contains all field notes necessary to comply with Directive

No 10

The project sampling and quality assurance/quality control QA/QC protocols utilized in

the collection of samples are described in Section of this document The original

analytical laboratory reports for the data sets included in this supplementary submittal are

provided in Section the specific sample analysis methods and analytical laboratones

used are also included In addition tabular summary of sample activities is provided in

Section The table lists the sample number sample matrix type sample location and

the collection date collection times are noted in the accompanying field notes All field

notes taken by TRAs consultant WESTEC Services Inc WESTEC pertaining to storm

drain sampling and cleanup activities conducted on site between September 1986 and

July 1987 may be found in Section TRA staff did not compile any storm drain

related field notes during this time period

1-2
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SECTION

PROJECT SAMPLING AND QAIQC PROTOCOLS

Quality assurance and quality control QA/QC procedures are critical in the field during

sample collection and in the analytical laboratory to ensure that accurate information is

generated Sample-acquisition planning methodology and equipment protocols as well

as the sample processing documentation and custody procedures specified in Section of

Test Methods for Evaluating Solid Waste Physical/Chemical Methods SW-846 third

edition published by the U.S EPA were followed during this project to assure high

QA/QC standards In addition the sampling and sample management requirements of

Section 66694 of Title 22 Division Chapter 30 of California Administrative Code were

consistently adhered to at all times

QA/QC is an integral part of any field or laboratory program involving hazardous wastes

and materials Decisions concerning the control and management of hazardous materials or

the need for enforcement actions must be based on analytical data and strict sample-

acquisition control and handling Since these decisions can be no better than the data on

which they are based it is imperative that all data be of high quality

High quality data were obtained by applying QC protocols during all phases of this project

Activities concerning sampling site selection the frequency of sampling the number of

samples to be collected the collection procedures preservation sample handling etc

were afl incorporated into these protocols Improper QC practices during any of these

phases could have invalidated any resultant analytical data Since there are legal implica

tions in maintaining sample identity and integrity it was assumed that every sample

collected during the course of this study could potentially be used as court evidence

Therefore it was critical that accurate and comprehensive sample collection and handling

procedures be used by all field personnel

In an effort to attain this high degree of quality samples were collected in such fashion as

to preserve their original form and chemical composition In addition they were handled in

manner that would prevent cross-contamination or changes in the concentration of

materials to be analyzed

The sample acquisition and handling procedures used by WESTEC are based on EPA-

accepted methods and techniques as described in the references cited above Techniques

2-1
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from several of these water and soil/sediment sampling methods were adopted to develop

sample acquisition procedures for the TRA project

Post-cleanup samples collected from storm drains between September 1986 and July 1987

fall into two types of categories samples collected from storm drain basins and samples

collected from storm drain pipes Where enough sediment existed in storm drain basin to

obtain representative sample volume sediment sample was obtained through use of

pre-cleaned stainless steel trowel or scoop Where no sediment existed in basin but

standing water did exist sample was obtained through the use of glass containers

Where samples were collected from material adhering to the walls of storm drain pipes

precleaned stainless steel trowel or scoop was again used

All samples were placed into 8-ounce laboratory-cleaned glass jars and sealed with

Teflon-lined cap To prevent cross-contamination of samples all sampling equipment was

decontaminated between basins by detergent wash utilizing Alconox common

laboratory detergent Following each sample acquisition sample containers were labeled

with the following information sample number location date time and name of sampler

Refrigeration was the only type of sample preservation utilized As soon as each sample

had been labeled it was immediately placed on ice in cooler to await shipment to the ana

lytical laboratory

All samples collected were delivered to Analytical Technologies Inc ATI full-service

analytical chemistry laboratory committed to rigorous quality assurance practices ATIs

current certifications and the requirements for obtaining these credentials are summarized in

Table 2-1

Samples received at ATI were considered to be physical evidence and were handled

according to procedural safeguards established by the EPA

Chain-of-custody procedures were utilized for all samples received at the laboratory The

purpose of these procedures is to establish and maintain detailed legal documentation of all

transactions in which the samples are transferred from the custody of one individual to

another These procedures were instituted and adhered to from the point of sample collec

tion to the time that the samples were opened at the laboratory for analytical work

2-2
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Table 2-1

ANALYTICAL TECHNOLOGIES INC CERTIFICATIONS

Certification Requirements

California Department of Health Proficiency samples and

Services DOHS Approved Water onsite inspection

Laboratory

Environmental Protection Agency Completion of performance

Superfund Contract Laboratory evaluation samples and

onsite inspections

California DOHS Approval for Successful completion of

AB 1803 proficiency samples

Nuclear Powered Electric Utilities Submission of documentation

Certification 10 CFR 50 and onsite inspection

California DOHS Hazardous Onsite inspection

Waste Contract Laboratory

Arizona Department of Health Proficiency samples and

Services Certified Drinldng Water onsite inspection

Laboratory

2-3
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ATIs internal routine QA/QC program includes the following activities to ensure the

reproducibility and accuracy of analytical work in the facility

Initial Calibration and Calibration Verification

calibration check is executed each time an instrument is calibrated Calibra

tion standards are analyzed to initiate any type of analysis

Continuing Calibration Verification

To assure calibration accuracy during an analytical procedure either an EPA

quality control solution or National Bureau of Standards-traceable control

solution is analyzed for each analyte after every 10 samples

Preparation Blank Analysis

Preparation blanks are utilized to nile out contamination by reagent preparation

Interference Check Sample Analysis for Inductively Coupled Argon Plasma

ICAP Work

The interference check sample allows the analyst to verify inter-element and

background correction factors on regular basis

Matrix Spike Analysis

The spike analysis provides information about the effect of the sample mathx on

the analytical methodology At least one spike sample analysis is performed on

each group of 10 samples of similarmatrix

Duplicate Sample Analysis

At least one duplicate sample analysis is performed on each group of 10

samples of similarmatrix

Analysis of all samples collected at TRA were performed according to standard EPA ana

lytical methods as described in SW-846 The analyses performed on any particular sample

are detailed in the laboratory reports section of this document Section

2-4
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SECTION

LABORATORY REPORTS

This section contains the additional laboratory reports necessary to supplement those

originally submitted in the document entitled Teledyne Ryan Aeronautical Analytical Data

Sets January 1984 to Present dated April 1987 and thus comply with Addendum

No Two lab reports are included The first presents the analytical results for storm

drain samples collected on May 1987 the second presents the analytical results for

storm drain samples collected on May 28 1987 tabular summary of the samples

collected on these two dates is included as Table 3-1

Results of analyses performed on all samples collected from storm drains between

September 1986 and July 1987 have been included in either this supplemental

document or the original submittal

3-1
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Sample Number

W153

Wl49

146

141

145L-1

145-3

Table 3-1

STORM DRAIN SAMPLES

Samnie Mathx Sample Location

Water TRA 15/30 153

Soil TRA 15/30 149

Soil TRA 15/30 146

Soil TRA 15/30 141

Soil TRA 15/30 145
Sample collected from material

adhering to walls of influent pipe

Soil TRA 15/30 145
Sample collected from material

at bottom of Basin 145

3-2

Collection Date

05-0l-S7

05-01-87

05-01-87

05-01-87

05-28-87

05-28-87
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AnalyticalleChflOlOgiesv Inc

May 20 1987

Westec Services
5510 Morehouse Drive
San Diego CA 92121

Attention Bob Earner
Project TEA

Corporate Offices 5550 Morebouse Drive Son Diego CA c212 619 158-9141

ATI I.D 705012

On May 1987 Analytical Technologies Inc received one
water and three soil samples for analyses The samples were
analyzed for polychiorinated biphenyls

The polychiorinated biphenyls were analyzed using gas chromato
graphy/electron capture detection in accordance with EPA methods
608 water and 8080 soil

The results of these analyses and the quality control data are
enclosed

PSbc

12dv tJott

Richard Amano
Laboratory Manager

Note The samples from this project will be disposed of thirty
30i days from the date of this report If an extended storage
period is required please contact our sample control department
before the scheduled disposal date

33

.ncia Schroder
GC Supervisor
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AnthyticalTechnologiesI nc

ATI I.D 70501201

ORGANIC ANALYSIS DATA SHEET
PCB

CLIENT WESTEC SERVICES
PROJECT TRA
CLIENT LD W153
METHOD NO EPA 605
TECHNIQUE GC/ECD
SAMPLE MATRIX WATER
DILUTION 10

DATE SAMPLED 05-01-87
DATE RECEIVED 05-01-87
DATE EXTRACTED 05-06-87
DATE ANALYZED 05-18-87
UNITS ug/L

PARAMETER

ABOCHLOR 1016

AROCHLOR 1221

AROCHIJOR 1232

AROCHLOR 1242

AROCHLOR 1248

AROCHLOR 1254

AROCHLOR 1260

DETECTION
LIMIT

6.8

6.8

6.8

6.8

6.8

6.8

6.8

RESULT

22

indicates the compound was analyzed for but not detected.
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AnciiyhcalTechnologiestnc

ORGANIC ANALYSIS DATA SHEET
PCB

ATI t.D 70501202

CLIENT WESTEC SERVICES
PROJECT TEA
CLIENT I.D W149
METHOD NO EPA 8060

TECHNIQUE GCIECD
SAMPLE MATRIX SOIL
DILUTION 50

DATE SAMPLED 05-01-87
DATE RECEIVED 05-01-87
DATE EXTRACTED 05-16-87
DATE ANALYZED 05-18-87
UNITS mg/Kg

PARAMETER
DETECTION

LIMIT RESULT

AROCHLOR 1016

AROCHLOR 1221

AROCHLOR 1232
AROCHLOR 1242

AROCHLOR 1248
AROCHLOR 1254

AROCHLOR 1260

50

50

50

50
50

50

50

140
130

indicates the compound was analyzed for but not detected

35
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AnalyticallechnologiesInc

ORGANIC ANALYSIS DATA SHEET
PCB

ATI I.D 70501203

CLIENT WESTEC SERVICES
PROJECT TRA
CLIENT I.D 5146
METHOD NO EPA 8080
TECHNIQUE GC/ECD
SAMPLE MATRIX SOIL
DILUTION 1000

DATE SAMPLED 05-01-B
DATE RECEIVED 05-01-87
DATE EXTRACTED 05-16-87
DATE ANALYZED 05-18-87
UNITS mg/Kg

indicates the compound was analyzed for but not detected

36

PARAME TER

AROCHLOR
A.ROCHLOR

AROCHLOR
AROCE LOFt

AROCHLOR
AROCH LOFt

AROCELOR

1016

1221

1232
1242

1248

1254

1260

DETECTION
LIMIT

1000

1000

1000

1000

1000

1000

1000

RESULT

2100

CUT 001339



AndyticalTechnologiesInc

ORGANIC ANALYSIS DATA SHEET
PCB

ATI ID 70501204

CLIENT WESTEC SERVICES
PROJECT TRA
CLIENT I.D 5141

METHOD NO EPA 8080

TECHNIQUE GC/ECD
SAMPLE MATRIX SOIL
DILUTION

DATE SAMPLED 05-01-87
DATE RECEIVED 05-01-87
DATE EXTRACTED 05-16-87
DATE ANALYZED 05-18-87
UNITS mg/Kg

PARAMETER

AROCELOR 1016

AROCHLOR 1221

AROCELOR 1232

AROCHLOR 1242

AROCHLOR 1248

AROCHLOR 1254

AROCHLOR 1260

DETECTION
LIMIT

1.0

1.0

1.0

1.0

1.0

1.0

1.0

RESULT

indicates the compound was analyzed for but not detected

37
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AncIyticalTechnologiesInc

ATI I.D 705012RB

ORGANIC ANALYSIS DATA SHEET
PCB

CLIENT WESTEC SERVICES
PROJECT TRA
SAMPLE I.D REAGENT BLANK
METHOD NO EPA 608

TECHNIQUE GC/ECD
SAMPLE MATRIX WATER
DILUTION

DATE SAMPLED N/A
DATE RECEIVED N/A
DATE EXTRACTED 05-06-87
DATE ANALYZED 05-16-87
UNITS ug/L

indicates the compound was analyzed for but not detected

38

DETECTION
LIMIT RESULTPARMTER

AROCHLOR 1016 1.0

AROCELOR 1221 1.0

AROCHLOR 1232 1.0

AROCHLOR 1242 1.0

AROCHLOR 1248 1.0

AROCELOR 1254 1.0

AROCHLOR 1260 1.0

CUT 001341



AnaiyfcafTechnoIogiesnc

ORGANIC ANALYSIS DATA SHEET
PCB

ATI I.D 70501 2RB

CLIENT WESTEC SERVICES
PROJECT TEA
SAMPLE I.D REAGENT BLANK
METHOD NO EPA 8080

TECHNIQUE GC/ECD
SAMPLE MATRIX SOIL
DILUTION

DATE SAMPLED N/A
DATE RECEIVED N/A
DATE EXTRACTED 05-16-87
DATE ANALYZED 05-17-87
UNITS mg/Kg

PARAITER
DETECTION

LIMIT RESULT

AROCHLOR 1016

AROCHLOR 1221

AROCHLOR 1232

AROCHLOR 1242

AROCHLOR 1248

AROCHLOR 1254

kROCHLOR 1260

1.0

1.0

1.0

1.0

1.0

1.0

1.0

indicates the compound was analyzed for but not detected

39
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Ancdyticallechnoiogieslnc

ATI ID 705012

QUALITY CONTROL DATA
MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT WESTEC SERVICES SAMPLE MATRIX WATER

PROJECT TRA UNITS ug/L
SAMPLE I.D REAGENT WATER

1ST 2ND
RESULTS RESULTS

SPIKE 1ST 2ND RPD
COMPONENT ADDED RESULT REC RESULT REC c%

PCB 1260 1000 1013 101 1065 107 5.8

RECOVERY SPIKE SAMPLE RESULT 100

SPIKE ADDED

RPD RELATIVE PERCENT DIFFERENCE 1ST RESULT 2ND RESULT 100

AVERAGE RESULT

310
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AnaiyticaITechno1ogieslnc

ATI ID 705012

QUALITY CONTROL DATA
MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT WESTEC SERVICES SAMPLE MATRIX SOIL
PROJECT TRA UNITS mg/Kg
SAMPLE I.D 70414303

1ST 2ND
RESULTS RESULTS

SPIKE 1ST 2ND RPD
COMPONENT ADDED RESULT HEC RESULT REC

PCB 1260 1.0 0.95 95 1.03 103 8.2

RECOVERY SPIKE SAMPLE RESULT 100

SPIKE ADDED

RPD RELATIVE PERCENT DIFFERENCE 1ST RESULT 2ND RESULT 100

AVERAGE RESULT

311
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IL

June 1987

Westec Services
5510 Morehouse Drive
San Diego CA 92121

Atc.ention Bob Homer
Project TM
P.O No 37091

Cccpoate Offices 5550 Morehouse Drive Son Dega 0.4 Q22I C619 458-941

ATI I.D 705194

On May 28 1987 Analytical Technologies Inc received two

oil samples for analyses The samples were analyzed
polychiorinated biphenyls

The poiychlorinated biphenyls were analyzed using gas
chromatography/electron capture detection in accordance with EPA
method 8080

The results these analyses and the quality control data are

enclosed

PS sh

Richard Amano
Laboratory Manager

Note The samples from this project will be disposed of thirty
30 days from the date of this report If an extended storage
period is required please contact our sample control department
before the scheduled disposal date

for

GO Supervisor
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c4 AnalyticolTechnologieslnc

ATI I.D 70519401

ORGANIC ANALYSIS DATA SHEET
PCB

CLIENT WESTEC SERVICES

PROJECT TRA 37091
CLIENT I.D 145L-1
METHOD NO EPA 8080

TECHNIQUE GC/ECD
SAMPLE MATRIX OIL
DILUTION 10000

DATE SAMPLED 05-25-87

DATE RECEIVED 05-28-87

DATE EXTRACTED 06-01-87

DATE ANALYZED 06-04-87

UNITS mg/Kg

PARAMETER

DETECTION
LIMIT RESULT

kROCHLOR 1016 10000

AROCHLOR 1221 10000

AROCHLOR 1232 10000

AROCHLOR 1242 10000

AROCHLOR 1248 10000 26000

AROCHLOR 1254 10000

AROCHLOR 1260 10000

indiates the compound was analyzed for but not detected
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AncdyiicalTechnologiesInc

ATI 1.0 70519402

ORGANIC ANALYSIS DATA SHEET
PCB

CLIENT WESTEC SERVICES
PROJECT TRA 37091
CLIENT I.D 145-3
KETHOD NO EPA 8080

TECHNIQUE GC/ECD
SAMPLE MATRIX OIL
DILUTION 100

DATE SAMPLED 05-28-87
DATE RECEIVED 05-28-87
DATE EXTRACTED 06-01-87
DATE ANALYZED 06-04-87
UNITS mg/Kg

FARAfrETER

DETECTION
LIMIT RESULT

AROCHLOR 1016 100

AROCHLOR 1221 100

AROCELOR 1232 100

AROCHLOR 1242 100

AROCHLOR 1246 100 220

AROCHLOR 1254 100

AROCHLOR 1260 100

indicates the compound was analyzed for but not detected
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AnaIyticaTechnoIogiesInc

ORGANIC ANALYSIS DATA SHEET
PCB

ATI I.D 70519 4RB

CLIENT WESTEC SERVICES
PROJECT TRA 37091
CLIENT I.D REAGENT BLANK
METHOD NO EPA 8080
TECHNIQUE GC/ECD
SAMPLE MATRIX OIL
DILUTION

DATE SAMPLED N/A
DATE RECEIVED N/A
DATE EXTRACTED 06-01-87
DATE ANALYZED 06-03-87
UNITSmg/Kg

PARAMETER
DETECTI ON

LIMIT RESULT

AROCHLOR 1016 1.0

AROCHLOR 1221 10
AROCHLOR 1232 1.0

AROCHLOR 1242 1.0

AROCHLOR 1248 1.0

AROCHLOR 1254 1.0

AROCHLOR 1260 1.0

indicates the compound was analyzed for but not detected
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AnalyticaltechnoogiesInc

ATI I.D 705194

QUALITY CONTROL DATA
MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT WESTEC SERVICES SAMPLE MATRIX OIL

PROJECT TRA 37091 UNITS mg/Kg
SAMPLE I.D 70407401

1ST 2ND

RESULTS RESULTS
SPIKE 1ST 2ND RPD

COMPONENT ADDED RESULT REC RESULT REC

AROCLOR 1260 1.0 0.91 91 0.91 92 1.1

RECOVERY SPIKE SAMPLE RESULT 100

SPIKE ADDED

RPD RELATIVE PERCENT DIFFERENCE 1ST RESULT 2ND RESULT 100

AVERAGE RESULT

317
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SECTION

FIELD NOTES

This section contains the field notes compiled by TRAs consultant WESTEC Services

Inc WESTEC for storm drain related sampling and cleanup activities between

September 1986 and July 1987 TRA staff did not compile any storm drain related

field notes during this time period

The field notes fall into three categories The first category is field notes compiled during

the EPA TSCA Inspection 9/30/86-1012/86 The second category is field notes compiled

during storm drain cleaning activities 10/22/86-10/27/86 Notes from additional storm

drain cleaning activities which took place between November 30 through December

1986 have previously been reported in letter dated December 1986 from TRA to

Mr David Barker of the RWQCB The third category is field notes compiled during storm

drain sampling activities 2/13/87 5/1/87 5/28/87

The field notes are presented in chronological order

4-1
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JOHN L0RM0N
LANDUSE COUNSEL I5OWESTSEVENTHSTREETStJITE2U3

EFMRiNMENTAL LAW 707 BROADWAY SUITE 1700 SAN PEDRO CALIFORNIA 90731

SAN DIEGO CALIFORNIA 92101-5311
213 831-3166

619 233-9101

FAX 619 233-0700

March 18 1988

David Barker

Regional Water Quality Control Board ______ _____________
9771 Clairemont Mesa Boulevard
Suite

San Diego CA 92124

RE Response to Staffs Second Request for Information under

RWQCB Order 8827

Dear Mr Barker

Pursuant to our conversations of 3/11 and 3/16 am providing you
with information on behalf of Paco Terminals Inc relating to

your effort to determine the appropriate amount of Administrative
Civil Liability ACL to be assessed against Paco

In determining the amount of civil liability to be imposed the

RWQCB is bound by the guidelines set out in the California Water
Code Section 13351 and/or Section 13385 As you know we believe
that the only Section which legally can be applied to Paco for

assessment of an ACL is Water Code Section 13350 et seq It is

my understanding that an opportunity to discuss this matter with

RWQCB counsel will take place on Tuesday March 22nd

Water Code Section 13351 provides that the following issues shall

be considered in determining the amount of the ACL

The nature circumstance extent and gravity of the

violation or violations

Whether the discharge is susceptible to clean-up and

abatement and

With respect to the violator

the ability to pay

the effect of the assessment on the ability of the

company to continue its business

any voluntary cleanup efforts undertaken

any prior history of violations

the degree of culpability

MAR 88B

SAN DFGG REGIONAL
WATER t.AL1fl CONTROL BOARD

CUT 003615
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economic savings if any resulting from the

violation and

such other matters as justice may require

In order to assist the staff and help it meet the statutory

requirements of establishing the appropriate amount of an ACL

Paco provides the following responses

Paco believes that the nature circumstance extent and

gravity of the alleged violation or violations have been and are

currently being addressed in the response to the RWQCB Cleanup
and Abatement Order No 8591 and Addendum No to that CleanUp

Abatement Order

Paco contends that the nature circumstance extent and gravity
of harm if any that may result from the presence of copper

concentrate in San Diego Bay is an open question The staff

itself admits that there is no harm that the subject copper is

presently causing to the environment The concern of the staff

is prospective one based on the uncertainty of what result may
occur from the presence of the copper ore in the bay The issues

relating to the extent of the harm are necessarily implicated by

the uncertainty surrounding the issue of whether the copper ore

will cause harm In addition there are questions that in

attempting to remove the ore and disturbing the sediment may
create greater risk than leaving it in place

Paco is presently pursuing scientific information relating to an

analog or parallel circumstances that may exist in other marine

loading operations At this time it is inappropriate to assess
substantial fine on Paco because of the uncertainty that any

environmental damage will necessarily result Minimally this

uncertainty should justify only minimal fine

As discussed above the issue of whether or not the

discharge is susceptible to clean-up or abatement as the best

available treatment method appears to be an open question
Complicating the issue of whether cleanup can be accomplished
is the uncertainty relating to available disposal options of the

sediment material It is possible that no such option will

exist Attempting to remove the sediment could seriously

jeopardize the existing environmental balance in that area
Finally due to the uncertainty of harm clean-up may
economically be an inappropriate option

CUT 003616
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Until these issues are resolved it is inappropriate to assess

fine against Paco

Paco provides the following information in order to

help the staff better appreciate Pacos history in this matter

and its current economic situation

Pacos ability to pay an ACL is directly related

to the fundamental issue of what resources Paco will have

available to sponsor the cleanup and abatement These resources
should be allocated to the greatest extent possible to effecting
environmental protection If such protection is necessary then

the civil liability should be kept to minimum amount in order

to preserve these limited funds for the cleanup and abatement

effort If on the other hand cleanup and abatement is not

appropriate then the nature circumstance extent and gravity of

the alleged violations would not support any fine

Paco is willing to provide financial data to the Board However
because the company is closely held this information is not to be

released to the public Paco requests that the information be

treated confidentially and viewed only by staff and board member

as necessary On this condition Paco provides the information

included in Attachment If the staff cannot comply with this

request Paco requests an opportunity to meet and confer with the

staff prior to the dissemination of this information

Attachment shows Pacos total assets have decreased by 35% from

1986 to 1987 In addition the stockholders equity decreased by

38% during this period of time and their net income for the

first time was negative Additionally their working capital
decreased by nearly 40% during this time and the company paid no

dividends to its stockholders during 1987

It is apparent from Attachment and the above

referenced percentage figures that the impact of the RWQCB

proceedings has caused Paco to incur substantial financial

hardship As indicated in Pacos first ACL submittal to the

staff dated 2/18/88 relating to copper ore loading and rain

days the last day on which copper ore was loaded out of the Paco

facility was December 29 1986. Paco has not stockpiled or

loaded copper ore at the 24th Street Terminal since that time
This curtailment was necessitated by Pacos concern with the

pending RWQCB CleanUp and Abatement Order

The inability to continue loading copper ore has resulted in

loss of business not only for Paco but for the approximately 30

CUT 003617
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International Longshoremen and Warehouse Union ILWU Members

employed at the facility In addition several stevedoring sub

contractors the railroads who brought the ore from the mines to

the 24th Street Terminal and the San Diego Unified Port District

the lessor who received land rent minimum wharfage fees and

fee for leasing the Hitachi Crane and Port mechanic for all

loading operations have all suffered economic detriment from the

loss of this business

In addition to the effect of the ACL on the ability of the

company to continue in business the staff must consider the

existing cost which the company has already incurred see item

below and the fact that monies are continually being spent
on dealing with both the ACL matter and the Cleanup and

Abatement Order

Paco has undertaken voluntary efforts to

accomplish clean-up of the 24th Street Marine Terminal facility
The cost of cleaning up its leased premises during 1987 totaled

approximately $117000

In addition to actually accomplishing the cleanup of the

facility the company has expended approximately $242000 in

consulting and legal fees since 1985 The Port lease payments
for 1987 totaled $65000 These costs total $424000

Paco has no prior history of violations

It is alleged that Paco is responsible for copper
concentrate ore in San Diego Bay It should be pointed out that

Paco is merely labor broker for various parties involved in the

shipping of copper concentrate ore from U.S mines to the foreign

markets In 1978 when Paco was discussing the possibility of

taking over copper loading operation here in San Diego the

Port was extremely solicitous of obtaining lease agreement with

Paco That lease specifically provided that the leased premises
shall be used only and exclusively for the receiving handling
and storage of copper concentrate in bulk and .. for no other

purposes

The Port required that an environmental assessment be filed

through their environmental department The Port was therefore

aware of the environmental issues involved with the copper
loading operations Indeed the Port had had experience with

another tenant loading copper in bulk prior to Pacos arrival in

San Diego
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Paco has been charged with permitting discharge of copper in

violation of its NPDES permit When the RWQCB determined Paco

contends inappropriately that an NPDES was necessary for this

bulk loading facility the staff requested that the Port apply for

such permit Paco was not in position to bargain with the

Port when the Port refused to apply for the permit Reluctantly
Paco executed the application

Paco contends that the NPDES program which provided that Paco

shall not discharge any copper into San Diego Bay could not

possibly be fulfilled Compounding this impossibility was the

fact that Paco did not control the entire 24th Street Terminal

facility Its leased premises came no closer than 120 feet to

the pierface The Port controlled the remaining tidelands and

the storm drain system The Port was at all times aware of the

NPDES requirements and the proposed Best Management Practices

BMP which Paco undertook The Port prevented Paco from taping

the storm drains due to concern for their underground
electrical systems Ultimately in 1985 Paco was able to

accomplish this task however an extended period of time had

already passed

Paco itself did not conduct the actual operation of the loading
It brokered for the labor that was performed In some cases it

subcontracted this labor For example Cabrillo Crane Company

provided the crane its own driver and an oiler The Hitachi

crane which is also used in the loading operations was leased

from the Port and the Port provided mechanic that was onsite

at all times during loading operations

In focusing on degrees of culpability for the current situation

it is important to note that in the overall operation Paco was

not single player Paco is willing to accept its fair share of

responsibility however it should not be viewed as party

culpable for all of the alleged harm

There was no economic savings that resulted from

the alleged violations The copper concentrate is valuable

commodity There is significant incentive and duty placed on

those who handled the ore to avoid its discharge

Discharging the ore would not speed up the process To the

extent that ore was discharge at the facility additional labor

was required to correct this problem Equipment was also

employed for e.g water truck mechanical sweeping equipment
and other devises

CUT 003619



David Barker

Page
March 18 1988

It is easy to see that there is no economic savings resulting

from the alleged discharge In fact from mid1985 Paco has

experienced significant and continuing expenses to deal with the

discharge It has at all times been apparent that permitting

the discharge of copper ore provided no economic advantage

Other items which justice requires the staff to

consider involve the following The staff should consider the

limited resources which Paco has available Those resources need

to be available for the clean-up and abatement Assigning those

limited resources to an ACL may prevent accomplishing the shared

goal of establishing the appropriate environmental solution

Paco feels that the staff should consider the factual and legal

impossibility in which Paco has been placed It was not possible

for Paco to load copper and prevent the discharge of any copper

into San Diego Bay Pursuant to my discussion with you on March

11 1988 that was the prescription contained in the relevant

NPDES permit

Additionally Paco contends that requiring an NPDES permit for

this operation was inappropriate First it is not clear that

the cupric ferris sulfide ore chalcopyrite is either

hazardous or toxic substance under the provisions of the Clean

Water Act CwA Second there was no point source involved

which was under Pacos control Third if there was point

source an allocation of the harm should be accomplished limiting

Pacos responsibility to the damage associated with that point

source only and it should not include any nonpoint source

discharge point source is defined discrete conveyance

temporary and stockpiling of copper for transportation or wind

created discharges are not point source

Paco wants to work with the staff and has evidenced cooperative

approach over the past several years This effort is supported

by the considerable expenses and the loss of business which Paco

has suffered through this effort Paco requests that the staff

consider these issues when it determines what ACL amount of fine

is appropriate Paco has already lost several hundred thousand

dollars in business opportunities Paco believes no fine is

appropriate or at most nominal fine of $1000 be assessed

Annuity In our conversation of March 11 proposed the

possibility of Paco providing an annuity as means of meeting

the total ACL assessment This proposal may not have to be

considered depending on the amount of the fine If the fine is

substantial then the annuity option may be appropriate and

necessary
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David Barker

Page
March 18 1988

An annuity will permit Paco to incur lower initial deposit

while at the same time providing the RWQCB with the total payout

amount Paco is not suggesting that this method be employed to

increase the ACL liability which is assessed but rather the ACL

amount be determined and then options as to how that amount can

be paid be analyzed

For example assuming 15 year payout at 10% $50000 fine

would require an initial deposit of $25000 Alternatively

fine of approximately $100000 would require deposit of

$50000 Likewise $75000 deposit would produce payout of

approximately $148000 Obviously increasing the payout period

or conversely shortening it will impact the initial deposit and

total payout amount Likewise the interest rate will impact

these figures The numbers given above permit the staff to have

some rough order of magnitude of how any annuity at 10% interest

which may be high would work If additional information is

required please let us know

We look forward to meeting with the staff and its counsel on

March 22nd at P.M If you feel can be of any assistance

prior to that meeting please feel free to call me

No Waiver or Admission The responses contained in this document

are not meant to be limitation to Paco introducing new or

different positions Paco reserves its rights to amend delete

or add to any response provided herein Further the statements

and positions taken in this paper are not intended to be an

admission of any or all liability for an ACL assessment or any

cleanup and abatement activities associated with these matters

Conclusion Paco belIeves that it has and continues to suffer

tremendous economic detriment from the RWQCB proceedings

surrounding the alleged discharge of copper at the 24th Street

Terminal Paco believes that no fine or at most nominal fine

of $1000 be assessed If higher amount is assessed Paco

requests that an annuity payment option be provided

Ver truly yours

John LormOn

JJL/erj

At achrnen
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WESTEC Services Inc

5510 Morehouse Drive San Diego CA 92121-1709

619 458-9044

Mr Ladin Delaney

Regional Water Quality Control Board

9771 Clairemont Mesa Blvd Suite

San Diego CA 92124

Dear Mr Delaney

WA7ER 3UALIT CONTROL BOARD

April29 1988

Enclosed please find Progress Report submitted in response to Cleanup and

Abatement Order 85-91 Addendum No issued to Paco Terminals This report covers

Pacos activities conducted in response to the order and the Cleanup Plan submitted on

February 1988

If you have any questions or need additional information please contact me

WCL/dp

Sincerel

Wffliam Lester

Senior Scientist
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VERTICAL AND HORIZONTAL LOCATION OF THE
1000 PPM COPPER ORE CONTOUR

IN THE VICINITY OF PACO TERMINALS INC
SAN DIEGO BAY SAN DIEGO CALIFORNIA

7l

lv TT1

Prepared by

ERC Environmental and Energy Services Company
5510 Morehouse Drive

San Diego CA 92121-1709

April 28 1988
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VERTICAL AND HORIZONTAL LOCATION OF THE
1000 PPM COPPER ORE CONTOUR

IN THE VICINITY OF PACO TERMINALS INC
SAN DIEGO BAY SAN DIEGO CALIFORNIA

Prepared for

Paco Terminals Inc

2720 Terminal Street

P.O Box 2026

National City CA 92050-0451

Prepared by

ERC Environmental and Energy Services Company
5510 Morehouse Drive

San Diego CA 92121-1709

April 281988
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1.0 INTRODUCTION

Addendum No to Regional Water Quality Control Board RWQCB Order No 85-9

specifies that Paco Terminals Inc shall reduce the sediment copper concentration in the

affected portion of San Diego Bay identified in WESTEC 1986 to sediment copper
concentration of less than 1000 mg/kg ppm

The initial studies conducted to define the distribution of copper ore in the vicinity of the

24th Street Marine Terminal addressed an area extending up to mile north south and

west of the terminal WESTEC 1986 This large area was surveyed to ensure that

maximum boundaries of the copper ore distribution were identified Now that the cleanup

level has been specified Paco has conducted more detailed survey to better document the

vertical and horizontal distribution of copper ore in the affected area and to map the location

of the 1000 mg/kg contour or the target cleanup concentration This information will be

used to prepare detailed map identifying areas requiring clean up

detailed sampling plan describing the proposed study was submitted to the RWQCB on

May 24 1988 and approved by the RWQCB on December 28 1988 summary of the

approved plan is presented in the following methods section

2.0 METHODS

The proposed sampling transects were located on 100 ft centers along the west and north

sides of the pier at the 24th Street Marine Terminal Figure This resulted in total of 27

transects 13 along the west pier face No through 12 and 14 along the north pier face

No 13 through 26 Transects 18 through 21 were 320 ft in length All other transects

were 160 ft in length These dimensions generally encompass the area within the 1000

mg/kg contour described by WESTEC 1986 in the vicinity of the storm drain outlet on the

north side of the pier and the ore storage and loading sites on the west side of the pier

Figure

Prior to sampling origin sites of all transects were surveyed and permanently marked on
the pier During field sampling transect lines were established from each pier origin site to

distance of 160 or 320 ft offshore as required Core samples were collected at each of
five sites 04080120 and 160 ft from the pier on the 23 transects and at sites 40
80 120 160 200 240 280 and 320 ft from the pier on four transects with diver-

operated coring devices made of 2-inch diameter aluminum tubing Tubes were manually
pushed into the sediment to depth of ft or point of refusal After sample collection

each primary ft core tube was capped the exterior thoroughly cleaned labeled and
stored in cool container

At the end of each sampling day all primary core tubes were transported to the laboratory

in cooler packed with dry ice Upon arrival at the laboratory accompanying chain-of-

custody forms were signed by field personnel delivering and laboratory personnel receiving

the cores Cores were then placed in sample storage refrigerator maintained at to

await subsampling

In order to determine the vertical distribution of copper in the sediments each primary core

tube was subdivided into segments each representing ft of the actual vertical sediment

column in the bay bottom The actual length of each segment was determined by the

proportional relationship between the actual depth of penetration of the core sample tube

into the bay bottom and the actual length of the sediment contained in the core sample tube
This procedure compensates for the compaction of the sediment sample during sample
collection and provides an estimate of the actual length of each subsample
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Basically each primary core was divided into sections up to ft in length to permit

determination of the vertical distribution of copper in the sediment column as described

above Prior to subsampling the primary core barrel was removed from the refrigerated

sample storage room and secured in pipe stand The length of the core barrel was
measured and starting from the top of the core barrel marked into specific lengths or

segments to account for the sampler induced compaction as previously described Each

segment was labeled with station and subsample numbers

Following labeling the core barrel was cut with pipe cutter The sediment samples

within each segment were individually separated with clean knife Following separation

piece of Teflon sheeting and plastic cap was used to seal the bottom of each section and

each section was stored vertically top up until the entire core barrel was subdivided

subsample the length of each segment was extracted from the center axis of each segment

by pushing 12-inch long -1 inch diameter aluminum tube lengthwise through the center

of the sediment sample This subsampling procedure developed by WESTEC 1988
minimizes the opportunity for cross-contamination of deeper sediment by the passage of the

sampler through the potentially greater copper contaminated surface sediments Subsample

tubes were relinquished to laboratory personnel along with appropriate chain-of-custody

documentation at the end of each day

Laboratory personnel extruded the sediment in each individual subsampling tube into

clean container and thoroughly homogenized the sediment The homogenized sediment

was then placed into pre-cleaned one-liter glass jars in preparation for copper and percent

moisture analysis Remaining sediment was retained for future evaluation as needed

Sample containers were labeled with station number subsample number project name
date and time of collection and subsamplers initials Each sediment sample was analyzed

for total copper concentration using EPA Method 6010

3.0 RESULTS AND DISCUSSION

Field sampling was conducted from January 9-11 1989 Samples were collected as

proposed on Transects through 24 large barge and the facilities of San Diego Tug and

Barge located at the northeast corner of the terminal precluded safe access to the locations

of Transects 25 and 26 consequently these areas could not sampled The dry weight
concentrations of copper for the sites sampled are summarized in Table

The location of the site where 1000 ppm of copper was found on each transect was plotted

on map of the study area at sediment depths of and ft The actual location of

the 1000 ppm position between sample sites along each transect was determined by linear

interpolation between adjoining points The locations of the positions where 1000 ppm
copper concentrations were found were contoured to produce map of the horizontal

distribution of 1000 ppm of copper at each sediment depth This information has been

summarized on single map Figure which shows the horizontal and vertical distribution

of 1000 ppm concentration of copper at depths of and ft into the bay bottom
This map and data will be used to define the cleanup area and will be submitted to the U.S

Army Corps of Engineers and the EPA to amend and obtain approval of Pacos existing

dredge material bioassay plan

4.0 LITERATURE CITED

WESTEC Services Inc 1986 An Evaluation of the Impact of Copper Ore in the Marine

Environment in the Vicinity of Paco Terminals
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WESTEC Services Inc 1988 Characterization of the Vertical Extent of Contaminated

Sediments in Convair Lagoon San Diego Bay
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TABLE

TOTAL SEDIMENT COPPER CONCENTRATION AT THE 24TH STREET

MARINE TERMINAL JANUARY 9-11 1989

VALUES REPORTED AS MG/KG DRY WEIGHT

Distance Sediment Depth

Transect From Pier Depth Depth Depth Depth

Number Feet ft ft ft ft

40

80

120 2410 2360 1440

160 1010 744 699

2280 2020
40 2260 1970

80 1030 1480 1770 1070
120 1390 1740 1030 399

160 1280 1780 671 102

1540 2050 1120

40 63

80 57

120 166

160 513 15

7040 6240 4940 1850

40 1260

80 475

120 172

160 241

11500 15100 53000
40 8390 22700 470

80 1740 116

120 338 20

160 650 13

37200 82100 89900

40 5520 1200 42800 71

80 10200 759 53

1fl1
ILV

160 2090

13700 58100 22200 1990
40 1220 17

80 150

120 525 28

160 50

8080 14500 6220 942

40 1690 4340 90 50

80 632 68

120 487

160 191 10

2670 6910 5410 155

40 3240 5500 191 77

80 1450 142 61

120 1450 87

160 328 27
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TABLE Continued

Distance Sediment Depth

Transect From Pier Depth Depth Depth Depth

Number Feet ft ft ft ft

5480 3280 198 108

40 3170 2150 31

80 1250 52

120 523 19 36

160 367

10 4030 4220 805 74

10 40 1840 565 293 84

10 80 2180 294

10 120 989 59

10 160 337

11 1480 2210 723 108

11 40 1250 613 70

11 80 794 29

11 120 63

11 160 660 204 23

12 2030 742 61

12 40 2300 806 70 61

12 80 332

12 120 116

12 160 781 70

13 1810 382 64 56

13 40 1470 146 21

13 80 1390 405 13

13 120 178 14 27 16

13 160 197 12 10

14 1600 1700 223 130

14 40 1560 571 127 47

14 80 939 17

14 120 670 841 16

14 160 283 36 29 26

15 1960 891 76 15

15 40 2120 837 216 89

Ii 00 LOI ihiU

15 120 745 51 18

15 160 1290 533 73 26

16 2120 828 266

16 40 1620 1110 151 138

16 80 1650 640 124 76

16 120 1300 229 40 24

16 160 749 1380 65 44

17 3060

17 40 2140 3030 348 110

17 80 2090 727 114 116

17 120 2240 1950 104 39

17 160 1874 1620 125 40

18 5810 427 166

18 40 4360 5230 119 52

18 80 3190 2380 119 61

18 120 2580 1380 37 22

18 160 2170 1260 80 21

18 200 2180 1500 106 18

18 240 1530 1310 58 24
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TABLE Continued

Distance Sediment Depth

Transect From Pier Depth Depth Depth Depth

Number Feet ft ft ft ft

18 280 1520 559 4770 19

18 320 1320 1150 127 19

19 17300 7430 2800

19 40 8960 11300 162 140

19 80 10300 3520 132 80

19 120 13100 9350 87 44

19 160 6870 3640 25 28

19 200 2450 3270 24 11

19 240 2820 827 31 17

19 280 1820 612 31 13

19 320 1920 167 24 13

20 22900 987 136

20 40 14000 248 53 63

20 80 152

20 120 1290

20 160

20 200 559 38 25

20 240 1330 50

20 280 156 15

20 320 535 76 65

21 5320 3840

21 40 2550 27 28

21 80 1470

21 120 60

21 160 344

21 200 537 18

21 240 899 86

21 280 502

21 320 861 110

22 984 2710

22 40 2260 5690

22 80 52

ih 10$

22 160 969 189

23 905 2250 214 156

23 40 1840 177

23 80 739

23 120 253 21

23 160 741 57

24 1320 255 274

24 40 1620

24 80 1660 394

24 120 618 99

24 160 432 109
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PACO TERMINALS INC
CLEANUP AND ABATEMENT ORDER 85-91

ADDENDUM NO

PROGRESS REPORT
COVERING THE PERIOD FEBRUARY TO MARCH 31 1988

Pursuant to Directive page 12 of the Order the following topics are addressed in this progress

report

the percent completion of the cleanup project

In accordance with the schedule proposed in the CLEANUP PLAN FOR COPPER
CONTAMINATED SEDIMENTS AT THE 24TH STREET MARINE TERMINAL submitted

February 1988 the actual cleanup of the site is not scheduled to begin until October 1988

the status of requests for permits and their expected approval dates

proposal to conduct dredge spoil bioassay test to obtain permit for ocean disposal of dredge

sediments was submitted to the U.S Army Corps of Engineers and the EPA on March 18 1988

Comments were received from the agencies on April 1988 requesting additional infonnation and

modifications to the original proposal The requested information and changes were submitted to

the ACOE and the EPA on April 25 1988 Copies of all correspondence and proposals have been

sent to Mr David Barker at the RWQCB We have requested the ACOE and EPA review and

approve the revised proposal within one week of receipt or approximately May 1988

any anticipated deviation from the time schedule submitted in accordance with Directive of

Addendum No

The bioassay test proposal approval originally scheduled to occur on April 18 1988 is now
expected approximately May 1988

Directive of the Order required Paco to submit post-cleanup sampling plan to verify that cleanup

stanaarcls specinect in me iircier flaa been attainect This sampling plan is to be submittect pnor to

December 1988 The Cleanup Plan submitted to the RWQCB on February 1988 suggested

that this effort be enhanced to include sampling plan to develop more detailed map of the

potential dredge site as well as provide baseline against which cleanup can be evaluated Paco

proposed submittal of the enhanced plan on February 29 1988 rather than December 1988 as

indicated in the Order Submittal of the plan was delayed to allow comments received form the

ACOE and the EPA on the bioassay proposal and dredge site description to be incorporated into the

sampling plan and to take advantage of new techniques and information obtained during conduct

of similarsampling program to characterize the vertical distribution of contaminants at Convair

Lagoon conducted during March-April 1988 We presently anticipate submitting the sampling plan

prior to May 18 1988 well in advance of the December 1988 date specified in the Order

Paco has diligently pursued meeting the schedules and commitments proposed in the Cleanup Plan

of February 1988 Presently approval of the bioassay test is approximately and the submittal

of the enhanced dredge site mapping program is approximately 11 weeks behind the proposed
schedule We do not presently anticipated that these delays will have significant impact on the

overall cleanup schedule Paco will attempt to get back on schedule during the next quarter

Progress Report will update and discuss this effort
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STAE QF ALIORNA

STATE WATER RESOURCES CONTROL BOARD
PAUL BONDERSOPJ BJLDING

901 STREET

P0 Box 100

SACRAMETO.CALtFORNIA 95801

916 3220215

GEORGE DEUKMEJIAN Goerno

JUL 061988

Mr John Lormon
Counsel

707 Broadway Suite 1700

San Diego CA 921015311

Dear Mr Lormon

PACO TERMINALS INC

You have requested copies of State or Regional Board policies or

guidelines with respect to landowner and public agency liability
for cleanup actions Enclosed are memorandum dated April 13
1988 from William Attwater Chief Counsel to all Regional
Board Executive Officers which contains form findings for use by

Regional Board when the Regional Board holds property owner
liable for cleanup of pollution caused by third party and

memorandum dated May 1987 from William Attwater to the

Regional Board Executive Officers summarizing the principles
applicable to inclusion of landowners in orders and briefly
explaining the legal basis for these principles

In addition to the two memoranda have also included copies of

the State Board orders which are referenced in the memoranda
The State Board orders include WQ 86-2 11 15 16 and 18 and

WQ Order Nos 87-5 and 876

Ms Jennifer Soloway will be advising the San Diego Regional
Board in my absence Please feel free to contact her at 916
3242864

Sincerely

Sheila Vassey
Staff Counsel

Enclosures

I1I
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Mr Johr Lormon -2- JUL O6B

cc Ladin Delaney Executive Officer
Ddvid Barker Senior Water Resources

Control Engineer
San Diego Regional Water Quality

Contro Board
9771 Clairemont Mesa Blvd Suite

San Diego CA 921241331

Jennifer Soloway Staff Counsel
Office of the Chief Counsel
State Water Resources Control Board

Box 100

Sacramento CA 95801
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Memorandum

APR3g
All Regional Board Executive Officers

William Attwater
Chief Counsel

From STATE WATER RESOURCES CONTROL BOARD

Subjid FORM FINDINGS FOR REGIONAL BOARD ORDERS

Attached is copy of form findings to be used by Regional Boards
in cases where Board holds property owner liable for cleanup
of pollution which was not caused by that owner Also attached

is memorandum explaining the forms and another memorandum

summarizing the principles involved when naming landowners in

orders

This issue will be included on the agenda for the May meeting of

the Executive Coordinating Committee

Attachments

cc Fresno Redding and Victorville

Regional Board Offices

Dale Claypoole Chief

Program Control Unit

JSloiay/n1iatto 4/13/88
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Memorandum

Date MAR222S8
James Easton
Executive Director

William Attwater
Chief Counsel

From STATE WATER RESOURCES CONTROL BOARD

Subject FINDINGS FOR WASTE DISCHARGE REQUIREMENTS APPLICABLE TO NON-

CULPABLE PROPERTY OWNERS

In most cases it is proper for Regional Board to name

property owner on waste discharge requirements order or

cleanup and abatement order even though the property owner did

not directly cause the discharge of waste on the property e.g
the tenant or prior owner caused it number of State Board

orders have clarified the circumstances under which non-

culpable property owner should be held responsible for cleanup

State Board Orders Nos 86-2 and 8611 Two recent orders have

limited this responsibility under special circumstances State

Board Orders Nos 875 and 876

The attached memorandum from William Attwater to all Regional

Board Executive Officers summarizes the elements which

Regional Board must show to hold nonculpable property owner

responsible under Regional Board order State Board member

Ruiz has suggested that it would help the Regional Boards if they

had amodel hlfindingN containing these essential elements This

memorandum is in response to her reauest

These model findings should not be rigidly applied They provide

guidance and may be changed as ntcessary to conform to the

special facts in each case will transmit the findings to the

Regional Boards if you or Board Member Ruiz so desire In

addition they could be added to the Administrative Procedures

Manual The model findings are as follows
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James Eastot

Executive Director MAR 22SB

FORM

owners name the Owner has been was the owner of

real property located at address or location description

the Property Although Owner has not directly caused the

discharae or threat of discharge 0f waste on the Property Owner

during the time he she it owned the Property knew.or

should have known of the existence of the discharge or threat of

discharge Additionally during the time he she it owned

the Property Owner had some measure of control over the

Property.1

The following additional finding should be used in cases where
the land owner is only secondarily liable because the owner is

certain type of government agency

FORM

Owner is government agency which has legal duty to protect

the environment Therefore Owner is responsible for compliance

with this order only if the party who directly caused the waste

discharae fails to timely comply with this order and Owner fails

If the Regional Board cannot prove measure of control
based on the evidence use this Form but delete the last
sentence and also use Form which states that the owner is only
secondarily liable
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James Easton

Executive Director MAR 228

to promptly use its aovernmentl powers to emeoy tfle waste

discharge

The following additional finding should be used in cases where
the land owner is only secondarily liable because the Regional
Board cannot show that the owner had measure of control over
the property When using this Form delete the last sentence
from Form

FORM

During the time heshe it owned the Property Owner did not

have any control over the Property because insert explanation

Therefore Owner is responsible for compliance with this order

only if the party who directly caused the discharge of waste

fails to timely comply with this order.N

Attachment
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Memorandum

kegion boerC Lxeuive Offices 57

Is

Wi1liai P.. Atwater

Cn-e-Z.ounsel _________________________________________

Frvn STATE WATER RESOLJRES cDPTROL BOARD

5UD ILLS1ON OF AIDDWNP.S IN WASTE KARZ P.EQU1RZIEITS AZO EhFORET ORZR.S

ktaned is memo extiainir many of the issues adoressed in State hoard

oroers regarding tne iniusion of lenoowners fl waste disnape reouireme1.s

and enforcement orcers kiso iniuoed in toe memo is grief expianazion of

the legal basis far cecisions By no means are all of toe pssioie situations

wnih may onfront you aaaressed ny State board orcers or the memo Dwever
to the extent that the State board has already ault with sae of these

ouestions it is important tnat there ne substantial consistery toe

Regional boards

The basic principles involved in namin.g lanoowners in oroers can be sumarized

in few key -points

1. Anyone who owns land on whict distharae is ourrin is discharger
under PorterCd opne

Any csnarger can be named in waste isharoe reouirements and mace

generally resoonsibie for wnat coes on with regard to toe property

nforement orQer.s an be issued to landowner only if toe cleaTu

involves Ething aDont WfljO the ianaomer knew or shuid nave Known and

over whi on he or sne nad some measure of control

2f ne landowner is anotner oubli entity wnii has the legal dty to

orote toe envi roruneiTt it is proper to name toe aer.y in Waste disnerge
reauiremer.ts bLr snoul only DC mace toe sec of enfortement actions

___________ af.er iea na toe actual. csnaoer wFij no cor1y enc toatoe_____
DiiO entity is iimovinc ciifiy to re.ify toe 5.uZiDr.

indinas of ean element of lanoowners resonsioiiiy must be srpcrted

by suostanti al evi cer.e

CUT 003737



Re Exe ices -2- MAY S7

aio my be aovlsaDie mate enfo emen ooes tore reehsi oy

asscrnn cie 1anoome wnir reoarze tnt ne lenaowne many

ses see wne MC enan Qs ne reire Deoe

esunfl ne respons1bi1ty for ooin

Aanment

CUT 003738

.' 

Re;ional aDI~ Exe:. 

lr. aC:i:l0r., ;~ m~y DE aOViSADi! ~O maKf enfo~ce~r.~ O~Q~~S mO~f re~r's:i: oy 
lssi grn n; a~:'!S -:c l 1 anQo.me~ tom; en re::o~r.~ ze :na': ~~ 1 anQowne~. ; r. many 
cases, m:.:s: ... c:~: -:c see wne-;ner tile -;ener.: Q~es :ne rec~;~e' ~eSK oefo"e 
tssumin; :ne responsibil1ty io~ oo;ns i:. 

A:-:a:nmen~ 

CUT 003738 



.1 SJ ei

Memorcndum

To Regional board Executive 0ffces tme

/2/ ttrater

Williani Attwater

Chief Counsel

horn STA1t WATER RESOURCES CONTROL BOARD

Su1ect INCLUSION LANDOWNERS IN WASTE DISCHARZ REQUIREMENTS AND ENFORCEMENT ORDERS

Attached is memo expl ai fling many of the ssues addressed State Board

orders regarding the inclusion of landowners in waste discnarge requirements

and enforcement orders Also inciuued in tne memo is brief explanation of

the legal basis for decisions By no means are all of the possible situations

which may confront you addressed oy State Board orders or the memo However

to the extent that the State Board has already dealt witn some of these

questions it is important that there be substantial consi stency by the

Regional BDards

The basic principles involved in naming landowners in orders can be suninarized

in few key points

Anyone wno owns land on which discharge is occurring is discharger
under PorterCologne

Any disnarger can be named in waste discnarge reouirements and made

generally responsible for wnat goes on with regard to the property

Enforcement orders can be issued to landowner only if tne cleanup

involves sometning about which tne lanaowner knew or should nave known and

over WnlCn he or she had some measure of control

If the landowner is another public entity wnich has the legal duty to

protect tn environment it is proper nmc the ecer.cy in waste disrharce

requirements but it snould only be maae tne subject of enforcement actions

after is clear tnaz tne atuai rnsnarger will no
puoUc entity is not moving cicKiy to rectify tne ituaion

Findings of eacn element of landowners responsioility must be supported

by substantial evioence
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in additior It may be aavisabie to make enforcement oraers more realistic

assigning outies to lanoowner wnich recognize that tne ianoowner in many

cases must wait to see wnetner tenant ooes tne require task Defore

assuming tfle responsioility for doing

Attachment
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Memorandum

To State board MenDers
Dote .r

William Attwater

Chief Counsel

From STATE WATER RESOURCES CONTROL BOARD

Subject
RESPONSIBILITY FOR CLEANUP

OUESTION

What is the proper basis for holding someone responsible for the cleanup of

site wnich threatens to pollute or is polluting water source

ANSWER

in general the law imposes the duty to protect the public from condition of

pollution or nuisance on site on those who are aware or should be aware of

the problem and who are in position to do something about it There are

however many subtleties in the business of assessing responsibility and such

determinations are highly dependent on the facts of each case

DISCUSSION

The PorterCologne Water Quality Act paints with broad brush wnen it comes to

assessing responsibility for the cleanup of polluted sites Section 13304 of

the Water Code provides that any person who nas discharged or discharges

waste or any person wno has caused or permitted causes or permits or

threatens to cause or permitu the discharge of waste into water or where it

might get into water may ordered to clean it up by the Regional Board

The word discnarge is not defined in the Water Code nor does the case law

offer any precise definition Tne State and Regional Boards have consistently

taken broad view of the words meaninç and have applied it to indirect as

well as oirecz releases of pollution causing substances Tnus allowing an

existing source of contamination to spread from the soil to nearby ground water

is as much discharge as pouring barrel of tne stuff into sump See for

example 2.oecon Corporation Order No WQ 6-2 and Stuart Petroleum Order

No WQ 6615
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In an opinion of the Attorney General issued in 1955 tne term discharge1 is

di scussed

Tne term discharge is not defined in the act but is

apparently used in two senses in Water Code section 13054

as verb meaning to emit to give outlet to to pour forth
and as noun meaning either flowing or issuing out or

that which is emitted Websters New International Dictionary

742 ed unab 1951

The opinion goes on to apply that analysis to an abandoned mine which continued

to discharge tainted water after it was closed down

It is ininaterial that the mining operations may have terminated

before either purchased his present interest because the

discharge for which they are accountable is the existing and

continuing drainage from their holdings not the now

discontinued mining 26 Ops.Atty.Gen 88

In light of the broad PorterCologne coverage and the general use of the word

discharge1 the State Board has adopted series of orders dealing with

several permutati ons of the landlord-tenant and owner-former/owner di cotomi es
Each of the State Board orders nas been based at least in part on the line of

California cases which has assigned increasing responsibility to landowners for

most bad things that happen on their property Among the leading cases are

Uccello Laudenslayer 44 Cal .App.3d 504 118 Cal .Rptr 741 1975 case

involving tne landlords knowledge of vicious dog owned by his tenants

Copfer Golden 1955 135 Cal .App.2d 623 288 P.2d 90 assessing the

liability of former owner for injuries which occur after the sale and Sewell

Loverde 1969 70 Cal.2d 666 75 Cal .Rptr 889 concerning the ability of

lanoowner to pass along certain responsibilities to tenant through lease

provisions These and otner cases all point in one direction landowner may

be held accountable for what transpires on the property ne or she owns but the

courts will look to how much the landlord knew about what was happening on the

property and how much control the landowner had over the dangerous condition or

activity No brightline standards have been arawn by the courts Each case

differs slightly from the others and the courts take pains to look to those

di sti ncti ons

For example in the Uccello case the plaintiff won the legal point and

achieed versal of nonsuit later case Lundy California Realty

1985 170 Cal .App.3d 813 26 Cal .kptr 575 hela that Ucceilo appliec on the

law but found tnat tne facts failed to snow that tne landlord knew about the

aanger posed by tne dog on the premises
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California courts have not as yet dealt witn the situation where tne

lanaowner responsibility is judgea in lignt of tne exercise of tne states

police power function The cases have uniformly consiaered tne competing

rignts of two or more private parties TnØ public policy questions considerea

oy the Courts nave involved how fault and compensation are apportioned among
handful of individuals few federal cases nave begun to look at the question
of flow the generalized rights of the public and tne taxpayers can reconciled

with the occasional unfairness visited on inaividual landowners

In U.S Mirabile 15 ELR 20994 DC EPA 1985 federal Court relieved

secured creditor from liability for the costs of cleaning up polluted land it

had recently acquired through foreclosure But in U.S Maryland Bank and

Trust Company 632 F.Supp 573 DC Md 1986 anothercurt held bank

responsible for EPAs costs of site cleanup even though the bank only owned

the property through foreclosure The only real difference between the two

cases is that the Maryland bank had owned the property about four times as long

as the Pennsylvania bank In one case the court sought to protect the

interests of lenders who may have all the equity in piece of property wiped

out by cleanup bill The other court wanted to reinurse EPA for the cost of

cleanup

Both cases are statutory interpretation exercises The recent Superfund

amendments known as SARA Superfund Amendments and Reauthorization Act of

1986 attempt to deal with the problem created by the language of

Comprehensive Environmental Response Compensation and Liability Act of 1980

CERCLA which led to the conflicting judicial interpretations laid out above

Among other things the amendments nd ude what is known as the Itj nnocent

landowner defense purchaser of land will not be held accountable for the

costs of cleanup if he or she did not know and had no reason to know that

hazardous substance was deposited there public entity has no responsibility

if it takes the property by escneat or condemnation An owner is not liable if

the property passes by inheritance or bequest The exceptions have few

exceptions but the most important aspect of the new rules is that bank or

other lenaer is put on notice tnat incuiry into the past and proposed uses of

the property is important before mortgage i.s granted

To date the State Board has not been asked to deal with the rather sticky

mortgagor as landowner issue State Board orders have dealt however with

wide variety of factual settings Beginning in 1984 with tne Logsdon Order

No WQ 846 the State Board dealt with the naming of landowners in cleanup

and abatement orders There the landlords claimed not to know at was

happening on tne property they leased to wood preserving company Tney also

claimed to be unable to do anytning to prevent it Tne facts supported tne

Regional Board on both...issues The petitioners were shown to be well aware of

ne nature of toe wood preserving Dusiness based on earlier involvement at

another site Furthermore the lease gave tne landlords the right and ability

to enter te property to prevent the very sort of tnlng that was going on

there
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Order No WQ 857 Exxon found the State Board overruling tne Regional Board

on the inclusion of an oil company in leaking tank cleanup Exxon was only
nvoi yea in tne di stri buti on of fuel to tne servi Ce stati on and was not

responsible for tne inspection or maintenance of tne tanks into which tne fuel

was poured The only evidence connecting Exxon with the ownership of the site

was some personal property tax records wnich on closer inspection showed

Lxxons noldings on the site to consist of some furniture some tools credit

card imprinter and two used pumps

Five State Board orders were issued on the general topic of landowner

responsibility during 1986 The first Order No WQ 862 Zoecon considered

the plight of company which had recently acquired property from prior

owners who had discharged variety of hazardous chemicals into tne ground
The Regional Board looked to the current owner to clean up the site even though

others were likely to be far more culpable The State Board upheld tne

Regional Board action Because there was an actual movement of waste from soil

to water on the site continuing discharge existed for which the current

owner could be held responsible

State Board Order No WQ 8611 Southern California Edison approved the

inclusion of landowner in waste discharge requirements issued to the operator

of two solar power plants No cleanup was involved and the order recognized

the importance of including the ultimately responsible party in the

requirements issued to the less permanent user of the site The order approved

the Regi onal Board deci Si Ofl to di sti ngui sh between the day-to-day

responsibilities of the site user and the underlying responsibility of the

landowner

in Order No WQ 8515 Stuart Petroleum the issue was whether an absentee/sub

lessor could be held to account for site cleanup along with tne onsite

operator sublessee and the property owner The conclusion was that given

sufficient proof that the sublessor knew of the activities on the site and that

it had the power under the lease agreements to regulate the activity the

inclusion in the order was proper

The next order adopted by the State Board No WQ 8616 ScinnesWestern
considered petition from former landowner who felt that there was not

enough proof that the discharge was caused during its time in possession to

include it in cleanup oroer The Board applied the standard it set up in the

Exxon oroer and found that tnere was substantial evidence in the record to

support tne Regional Boards conclusion

Tne last of tne 1986 orders No WQ 8618 Vailco Park sustained cleanup

order issued by tne Regional Board to both the current and former tenants of

site and to the landowner Tne latter appealec contending that it was unable

to regulate the on-site activities of tne tenants Tne State Board found that
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tne record supported tne Regional Board aecision and tnat tne landowner nad

sufficient recourse under tne lease agreement to regulate tfle conGuct of tne

tenants Furthermore tne State board recognized tnat tne Regional hoard

intended to look to tne landowner for cleanup only if tne two principle parties

defaulted on tneir responsibilities

me most recent order adopted by the State board No WQ 87-5 U.S Forest

Service dealt for the first time with the naming of another regulatory

agency/landowner in waste discharge requirements Tne Board took special care

to tell tne Regional Board that any enforcement action should be taken first

against tne lessee and only as last resort against the Forest Service

However the inclusion of the federal agency in the waste discharge

requirements was found to be entirely proper

As can be seen from the orders issued by the Board distinction has been
made between the issuance of waste discharge requirements and cleanup and

abatement orders The former may properly be issued to landowners without

regard to their actual involvement in the discharge tne latter are subject to

the restrictions discussed above Two Board orders Southern California Edison

and U.S Forest Service involve waste discharge requirements and each

specifically says that the Regional Board should be careful in assessing

responsibility for site cleanup but each order makes it clear that waste

discharge requirements may be issued based on the ownership of the land and

need not consider the other factors

CON CLIJS ION

There is near total consistency between the way that the State Board has dealt

with the various ownership/responsibility questions the case law within

California and the current federal approach to apportioning liability in such

tnings as Superfund cleanups The basic principle is legally supportable and

makes good sense as matter of public policy So long as tne owner of piece

of land is aware of what is happening on the land or should be expected to be

aware and has the power to regulate the conduct of which he or she is aware
tne landowner not tne public treasury should bear the costs of cleaning up

pollution and nuisances that occur on tne land

cc dames Easton
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STATE OF CALIFORP1A

STATE WATER RESOURCES CONTROL BOARD

In tne Matter of the Petition ot

ZOECON CORPORATION

For Review of Oroer No 85-67 of tne ORDER NO WQ 86-2

California Regional Water Quality

Control Boaro San Francisco Bay

Region Our File No A-397

BY THE BOARD

On May 15 1985 the California Regional Water Quality Control Boara

San Francisco Bay Region Regional Board adopted waste discharge requirements

Order No 8567 for fiveacre industrial site in East Palo Alto Both

Zoecon Corporation the current owner of the property and Rhone-Poulenc Inc

former owner of the site were named as aischargers in the requirements On

June 14 1985 the State Boara received petition from Zoecon Corporation

petitioner asserting that Zoecon was improperly named as discharger in the

order

BACKGROUND

Before discussing the issue raised on appeal it is helpful to Driefly

review the history of the site

Prior to 1926 the property in question was occupiea Reed Zinc

Company whose activities are unknown From 1926 to 1964 the site was occupied

Dy Chipman Chemical Company for the proauction and formulation of pesticloes

and herbicides including soaium arsenite compounds In 1964 Rhodia Inc

acquired Chipman and its operations In 1971 the Chipinan operation was shut
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dowr ana tne following year the property was solo to Zoecon Corporation

Rfloaia Subsequently cnangea its name to Rflone-Poulenc Inc in 1978 Zoecon

has uccupiea the site from 1972 to the present for the purpose ot formulating

ana manutacturing insect control chemicals

Sodium arsenite was formulated oy Chipman and Rhoaia in an underground

tank located along railroad spur Some of the wastes from this process were

disposed of in sflallow sluage pond locatea on the northeast portion of the

property Contaminated surface runoff from the site has discharged and still

poses potential to discharge onto adjoining lana including non-tidal

marsh

Zoecon Corporation contenas tnat the chemicals used in their

manufacturing and formulating operations are unrelated tO the contaminants

found on the site Chipman Chemical Company and Rhodia Inc are known to have

produced arsenical pesticiaes at that site and the Regional Board found that

they are the probaDle source of the contaminants found in the soi and ground

water both onsite and on adjacent properties Zoecon Corporation has legal

title to the site where the contaminants are concentrated however and the

Regional Board therefore concluded that the petitioner has certain legal

responsibility for any investigation or remedial action

In fact initial site investigations were conaucted in 1981 Dy

Zoecon They revealed heavy metal contamination of the soil and ground water

including arsenic lead cadmium selenium and mercury in excess of

background levels The Regional Board adopted cleanup and aoatement order

and several suDsequent revisions to it requiring 00th RhonePoulenc Inc and

Zoecon Corp to determine the lateral and vertical extent of neavy metals and

organic compounds in the soil and ground water both on and offsite The
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cleanup ana aoatenient oraer also requirea the dlscnargers to Submit an

implement remedial measures to mitigate the contamination

The two companies aia not recommeni similar mitigation alternatives

since they have cliftering opinions aoout the appropriate leve of cleanup

Therefore the waste oischarge requirements ao not require the implementation

of specific mitigation plan Out insteao establish requirea level of clean

up

II CONTENTIONS AND FINDINGS

Contention Petitioner contends that it cannot oe classified as

discharger unoer applicable sections of the Water Code because Zoecon never

discharged aepositea or in any way contributed to the contamination of the

property

Finding Waste discharge requirements were adopted by the Regional

Boara pursuant to Water Code 13263a which states in pertinent part tnat

uthe regional board after any necessary hearing shall prescribe requirements

as to the nature of any proposed discharge existing aischarge or material

change therein... Petitioner argues that there is no factual or legal Dasis

for the contention that there is an ongoing discharge of waste at the site

such that waste discharge requirements may be issued

Factually petitioner argues that the soil ana grouna water

contamination is in relatively steady state due to the low mobility

characteristic of arsenic in soils Petitioner also points out that one

consultant has estimated that at current flow rates it will take 1000 years

for tne contaminated grouna water to discharge to San Francisco Bay which is
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aoout uUu feet west of the site.1 Even it tnis calculation is dccurate

such movement of contamination alDen slow is still oischarge to waters of

the state that must De regulatea In addition grouna water quality in tne

shallow zone has Deen degraded and existing ano potential Deneficial uses of

currently uncontaminatea ground water in the vicinity of the site within the

sflallow and aeep aquifers could De aaversely affected if tne spread of

contamination remains uncontrol led Therefore we must concluae that there is

an actual movement of waste from soils to ground water and from contaminated to

uncontaminated ground water at the site which is sufficient to constitute

discharge by the petitioner for purposes of Water Code S13263a

We note also that although the petitioner argues tnat the

contamination is in relatively steady state the petitioners suggested

remedial action plan actually calls for the excavation of all onsite soils

having arsenic concentrations in excess of 500 ppm and the installation of

grouna water extraction ana treatment system to remove contaminants from the

shallow ground water aquifer This remedial plan which is more stringent in

its recommendations than the one proposed RhonePoulenc supports our

contention that discharge is continuing to occur which must oe abated

Petitioner cites Occidental Petroleum Corp Civ No S79989

MLS E.D Cal 1980 in support of its argument that the term discharge as

used in the Porter-Cologne Act is the act of depositing contaminant and not

the continuous leaching of the contaminant into ground water We note first

of all tnat this case has no value as precedent It is an unpuolished

Evaluation of Corrective Measure Plans for the 1990 Bay Road Site East

Palo Alto California oy WoodwardClyde Consultants November 27 1984 24-

25
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oecisiori and could not ue Cited or relied on in court of law Cal Rules ot

Court Rule 977 In acoition it is feaeral as opposed to California

court decision Furthermore the Situation reviewea in that case is not

analogous to tfle issue before us toaay In the Occitiental Petroleum case the

court was construing Water Code 13350 which concerns the imposition of

penalties rather tflan the initial issuance of waste discharge requirements

Finally unlike the situation in the Occiaental Petroleum case here the waste

discharge requirements were imposea on Zoecon not because it had Ic1epositedu

chemicals on to land where they will eventually aischarge into state waters

but because it owns contaminated land which is directly discharging chemicals

into water For all of these reasons we aecline to follow the reasoning of

this case

Petitioner also relies on the California Superior Court opinion in

People ex rel Younger Superior Court 16 Cal .3c1 34 127 Cal .Rptr 122

1976 We do not find this decision however to be inconsistent with the

Regional Boards determination that property owner is discharger for purposes

of issuing waste discharge requirements when wastes continue to discharged

from site into waters of the state In Younger the Court was concerned with

the proper interpretation of Water Code 13350a3 which imposes $6000

per day penalty for each day in which deposit of oil occurs The Court hela

that this section imposes liability for each day in which oil is deposited in

the waters of the state not for each aay during which oil remains in the

water In reaching this conclusion the Court placed great reliance upon the
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fct that Harbors aric Naviyation Lode proviaes an adequate remeay for

the cost of oil spill cleanup The Court surmised therefore that the purpose

of 1335Ua3 was not to address the concerns of the State regaroing the

problems engendered oy the size of an oil spill the length of time the spill

persists or the costs of cleanup out rather to provide an effective aeterrent

to those individuals who continuously cause oil spills Ia 16 Cal.3a at

44

Water Code 13263a speaks to the issue of prescribing requirements

for proposed discharge existing discharge or material change therein

Civil penalties are not at issue in the case oefore us today An enforcement

action is not oeing taken and there is no provision analogous to the Harbors

and Navigation Code section relied on for the reasoning in the Younger case

The Younger case aealt simply with the issue of imposing liability for each day

in which oil remains in waters of the state and as such is clearly

aistinguishaDle from the issue Defore us now Finally the Younger case

interprets the word deposit as used in Water Code 13350a3 The

petitioner seems to imply that this term is synonymous with the word

aischarge as used in Water Code 13263a which we are considering today

Yet Water Coae S13350a2 speaks to causing or permitting waste to the

deposited where it is discharged into the waters of the state Clearly

the woras must mean aifferent things or the Legislature would not have used

both terms in 13350a2

Under this section any person who intentionally or negligently causes or

permits any oil tO be aepositea in waters of the state is liable for maximum

civil penalty of $6000 and for all actual damages in addition to the

reasonaole costs actually incurred in aDating or cleaning up the oil deposit
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We note tnat the petitioner cites an Attorney Generals opinion

defining aiscnarge which arose from problems at abandoned mines in the State

26 Ups.Atty.Gen 8b Opinion No z5116 1955 Petitioner drgues tnat the

decision is not on point because the conditions factually are quite different

than in this instant case The reasoning of the Opinion nonetheless is

consistent with our conclusions herein We note also that the opinion states

In the case of harmful drainage from inoperative or

abandoned mines the dischargerS are the persons who now nave

legal control of the property from wfllch such drainage arises

If the fee of the land where the mine is located is owned

separately from the mineral rigflts both the owner of the mineral

rights in whose tunnels and shafts or dumps the water has picked

up the material which has tainted it and the owner of the fee

from whose land the tainted water is permitted to pour out are

dischargers within the contemplation of tne Dickey Act By

failing to take action which is within their legal power to halt

the defilement of the drainage or to render it harmless

treatment before It departs their property both are responsible

for the deleterious discharge It is ininaterial that the mining

operations may have terminated before either purchased his

present interest because the discharge for which they are

accountable 15 the existing and continuing drainage from their

holdings not the now discontinued mining Ia at 90-91

This is consistent with the conclusion in 27 Ops.Atty.Gen 182 Opinion

No 55-236 1956 regarding issuance of waste discharge requirements for

inactive aoanaoned or completed operations The opinion concluded

The person upon whom the waste discharge requirements

should imposed to correct any condition of pollution or

nuisance which may result from discharges of the materials

discussed above are those persons who in each case are

responsible for the current discharge In general they would be

the persons who presently have legal control over the property

from which the harmful material arises and thus have the legal

power either to halt the escape of the material into the waters

of the State or to render the material harmless treatment

before it leaves their property Under thiS analysis the fact

that the persons who conducted the operations which originally

produced or exposed the harmful material have left the scene does

CUT 003752



not free trom accuuntaoility tnose peralittirig the existing an
continuing aiscfldrge of the material into the waters of tne

State ici 1t
Although 00th ot these opinions interpret the Dickey Water Pollution

Act which has been superseded by the Porter-Cologne Act the relevant wording

and intent of the statutes remains the same In fact in b3 Ups.Atty.Gen 51

198U it states

The legislative history ot the Porter-Cologne Act clearly

indicates that the previous Attorney General opinions on dirt

run-off mine tailing runott and the responsibility of the

present owner were intended to be
incorpoatea

in the definition

of waste uncier the Porter-Cologne Act

Contention The petitioner also argues that is is inequitaDle to

impose requirements on Zoecon wnen the actual discharger is known and capable

of performing the clean up

Section 36 of the Dill that enactea the Porter-Cologne Act Stats 1969
Cli 482 provided

This act is intended to implement the legislative

recommendations of the final report of the State Water Resources

Control Boara submitted to the 1969 Regular Session of the

Legislature entitled Recommended Changes in Water Quality

Control prepared the Study Project-Water Quality Control

Program

The citea report contained the following comment at page 24 of Appendix to

the report about the definition of waste in Water Code Section 13050d

It is intended that the proposed definition of waste will

be interpreted to include all the materials etc which the

Attorney General has interpreted to included in the

aefinitions of sewage inaustrial waste and other waste

the Dickey Act

Even without thtinaication.ofiegislative intent to adopt specific opinions

of the Attorney General as part of legislation under general rules of

statutory construction it is presumed that an interpretation of statute in

an opinion of the Attorney General has come to the attention of the

Legislature and if that interpretation were contrary to the intent of the

Legislature the Legislature would have adopted corrective language in

amendments on the subject California Correctional Officers Assn Board

of Administration 1978 76 Cal .App.3a 786 794
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Finding We rsten to point out tnat neither trw waste discharge

requirements nor this oroer speak to the issue of apportioning responsiollIty

tetween Zoecon anu RflonePoulenc for the clean up of the site mere are other

forums that provide more appropriate setting for the resolution of that

matter In fact we understand that Zoecon has initiated legal action In San

Mateo Superior Court to get Rhone-Poulenc to compensate Zoecon for the oamages

and to aeclare Rtione-Poulenc responsible for the contamination.4 In

addition liaDility will be apportioned among all potentially responsiDle

parties as part of the Department of Health Services development of remedial

action plan Health Safety Code 25356.3

issues regarding indemnity the application of the doctrine of caveat

emptor5 or possible misrepresentation at the time of the sale of the property

can not and should not resolved by this Board However we ao want to

point out that we disagree with the petitioner1s contention that as policy

matter requiring present landowner to share responsibility for discharges of

waste that oegan under prior owner will undercut efforts to promote prompt

disclosure ana clean up of contaminated sites The petitioner argues that this

will encourage aiscflargers to conceal their actions in order to shift

responsiDility on to innocent purchasers of contaminated property On the

Reporters Transcript California Regional Water Quality Control Board San

Francisco Bay Region Proceedings Regarding RnonePoulenc and Zoecon

Corporation Waste Discharge Requirements May 15 1985 Page 29 Zoecon

Corp Rhone-Poulenc Inc Cal Superior Court County of San Mateo P40

20687

Unaer tfle general rule of caveat emptor let tfle buyer Deware in the

absence of an express agreement tne vendor of land is not liable to his vendee

for the condition of the land existing at tne time of transfer
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contrary we Delleve that our determination tnat present property owners are

also responsiole for waste discharges will encourage potential ouyers to more

thoroughly examine tfle condition of property which tney may acquire Zoecon

states that it purcnasea tne property in 1972 dna conducted an environmental

auait of it in 1980 If the audit naa taken place prior to the purchase of the

property it is most probaole that this matter woula not Dc oefore us today

In addition tfle petitioner characterizes itself as the mere

lanaowner in the situation Yet it is this very role that puts Zoecon in the

position of Deing well suited to carrying out the needed onsite cleanup Tne

petitioner has exclusive control over access to the property As such it roust

share in responsiDility for the clean up

Petitioners final argument concerns the allegea inequity in imposing

waste discharge requirements on the basis of site ownership when the actual

discharger is known and can perform the clean up Zoecon cites State Dept of

Environmental Protection Exxon 376 A.2a 1339 NJ Superior Court Chancery

Division 1977 We ao not speak here to that Courts application of New Jersey

Statutes since we question tne comparability to the California statutory

scheme We ao note however that the New Jersey courts conclusion regarding

application of the common law nuisance aoctrine woula proDably not oe applied

oy California court This is oecause California Civil Code 3483 provides

that every successive owner of property wno neglects to abate continuing

nuisance upon or in the use of such property created oy former owner is

liaole therefore in the same manner as the one wflo first created it.6

Common law governs in California only to the extent that it has not oeen
modified oy statute Oil Co Hancock Oil Co 125 Cal .App.2a 222
229 270 P2d 604 1954j

______

10
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find tflat our decision toudy iS in many wdyS analogous to our long

standing policy of naming landlord in waste aiscnarge requirements if

necessary ana appropriate to tne circumstances Detore the Regional Boara Tflis

is consistent with the recent trend in California cases that is contrary to the

traditional rule of landlords nonliaDility suoject to certain exceptions In

Rowlana Christian 1968 69 C.2c1 108 70 Cal .Rptr 97 443 P.2a 651

California repudiated the traditional classification of outies governing the

liability of an owner or possessor of land and substituted the oasic approach

of foreseeaDllity of injury to others See e.g Witkin Surwnary of

California Law dth Eo 1980 Supp Section 453A Uccello Lauderslayer

1975 44 Cal .App.3c1 504 118 Cal .Rptr 741

The court in Uccello hela that an enhightenea public policy requires

that landlord owes duty of care to correct dangerous condition created oy

tenant where the landlord has actual knowledge of the condition and an

opportunity and the ability tO obviate it To permit landlord in such

situation to sit idly in the face of the known aanger to others must be

deemed to socially and legally unacceptable 44 Cal.App.3a at 513

For all of the above reasons we conclude that the petitioner is

discharger of waste who was appropriately named in the Regional Boards waste

discharge requi rements

Contention Petitioner argues that it has been unconstitutionally

denied due process and equal protection of the law in that it is the only

property owner named as discharger aespite the fact that adjacent properties

are also contaminated

Finding Unrefuted testimony before the Regional Boara indicates

that the vast majority of the contaminated area is now owned Dy Zoecon

11
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small portion at the contdmindr.ts nave rnigrata utf the site onto aaJd..ent

properties Given the magnitude of the contaminatior tound on the fiveacre

site wniCh is the subject of tne waste discharge requirements relative to the

amount of contaminants on adjacent property we tind that it was appropriate

tor the Regional Boaro to exercise its discretion pursuant to Water Code 13269

and not issue waste discharge requirements fur adjacent property at this time

We note that such waiver of requirements may be terminatea at any time It

auaitional fact tinding should reveal more extensive offsite contamination

the Regional Board should of course reconsider its aecision to waive

requirements for adjacent properties

Ill CONCLUSIONS

After review of the record and consideration of the contentions of the

petitioner and for the reasons discussed above we concluGe

Zoecon Corporation was properly named as discharger in Order No 8567

Waste Discharge Requirements for RhonePoulenc Inc and Zoecon Corporation

East Palo Alto San Mateo County oy the California Regional Water Quality

Control Board San Francisco Bay Region

12
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IV ORDER

IT IS HEREbY ORDERED THAT the petition is eniea

CERTIFICATION

The unaersignea Executive Director of the State Water Resources

Control boaro loes hereDy certify that the foregoing is full true ana

correct copy of an oraer ouly ana regularly adoptea at meeting of the State

Water Resources Control Boarci held on February 20 1986

Aye Raymond Stone

Darlene Ruiz

Finster

Eliseo Samaniego

Danny Walsh

No None

Absent None

ADstain None

Raym no Walsn

Interim Executive Director

13
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STATE OF CALiFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

SOUTHERN CALIFORNIA EDISON COMPANY

For Review of Order No 6-86-5 of the ORDER NO WQ 86- 11

California Regional Water Quality

Control Board Lahontan Regional Board

Our File No A42

BY THE BOARD

in January 1986 the California Regional Water Quality Control

Board Lahontan Region Regional Board adopted Order No 6-86-5 waste

discnarge requirements for Luz Solar Partners II and the Southern California

Edison Company On February 1986 Southern California Edison Company

petitioner or Edison filed timely petition for review of this action The

petition was amended on March 1986 Petitioner also requests hearing in

this matter

BACKGROUND

Solar Electric Generating Systems and II are solar power plants

located approximately tnree miles east of the desert coninunity of Daggett in

San Bernardino County The plants discharge cooling system blowdown wastes to

evaporation ponds designed to dispose of an annual average of 0.114 mgd The

waste discharge requirements regulate the disposal of wastes to these ponds

The blowdown discharge nas total filterable residue concentrations ranging from

1500 to 3000 jng/l and concentrations in the ponds should reach maximum of

10000 to 15000 mg/l TFR Additional chemical additives are present in the
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wastewater Accordingly the blowdown discharge Is classified as designated

waste The evaporation ponds are classified as Class II surface impoundments

pursuant to Title 23 California Administrative Code Chapter

Subchapter 15

The facility and ponds are owned by Luz Solar Partners II and operated

by Luz Engineering Corporation The underlying land is owned by Southern

California Edison

II CONTENTION AND FINDING

Contention Petitioner raises only one issue Petitioner contends

that the waste di scfriarge requi rements should not name Southern Cal forni

Edison Company as discharger with continuing responsibility to ensure

compliance with the applicable waste discharge requirements Edison urges the

waste discharge requirements be amended to state that the owners recognize an

ultimate responsibility for wastes discharged to tne property

Finding Petitioner argues that it is merely the landowner and

should not be held responsible for day-to-day compliance with the waste

discharge requirements Petitioner does indicate an ultimate responsibility

for wastes discharged to the property There is agreement that the Porter-

Cologne Water Quality Control Act does not require that landowner be named in

waste discharge requirements issued to lessee Typically however the

Regional Boards have named the landowner in such situations We have upheld

such actions in the past There are several reasons to justify inclusion of

landowner in waste discharge requirements The existence of nuisance

conditions on the leased premises at the time the lease is made or renewed or

the creation by the tenant of dangerous conditions on the premises of which the
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landlord has actual knowledge or the ability to abate may serve as bases tor

imposing liability on the landlord Additionally inclusion at the landlord in

requirements serves to put the landlord on notice of the tenants activities

and will help to insure access to the site We most re..ently reaffirmed this

approach of naming landowner in board Order Mo WQ 86-2 In the Matter of the

Petition of Zoecon Corporation and will now proceed to do so again

Petitioner furnishes scant legal authority for its proposition that it

should not be named in waste discharge requirements Petitioner notes as we

have already stated tnat the Porter-Cologne Act does not require that

landlord be named in waste discharge requirements Petitioner further argues

that when the Legislature intended to place liability on the property owners

instead at the discharger it has done so Water Code Section 13305 is cited

in the petition as an example However review of other sections of the

Porter-Cologne Water Quality Control Act lead us to conclude that landowners

may be named The very fact tnat the Porter-Cologne Act has been interpreted

to autnorize the inclusion of lessors in waste discharge requirements led to

the adoption of Section 13270 in 1974 Section 13210 explicitly prohibits

Regional board from requiring report of waste discharge and from issuing

requirements to any lessor public agency which leases land to another public

agency or to any public utility regulated by the Public Utilities Coninission

unless the lease from the lessor public agency contains restrictions which

unreasonably limit the ability of the lessee to comply with waste discharge

requirements Obviously the Legislature ..ouId have prohibited the egional

Boards from requiring report of waste discharge and from issuance of

requirements from all lessors but chose not to do so
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Additionally we note the series of memoranda and letters issued by

the Office of the Chief Counsel on this issue These opinions have

concluded that under both the exceptions to the conmion law rule of landowner

nonliability and the more recent California cases applying negligence

principles landowner-lessor may be held jointly liable with lessee for

waste discharges occurring on the leased premises during the term of the

lease.2 Petitioner cites no authority for tne proposition that the waste

discharge requirements should be amended to delete provision that the owner

nas continuing responsibility for ensuring compliance with tne waste

discharge requirements and to insert instead more limited provision that the

owners do recognize an ultimate responsibility for wastes discharged to the

property.3 We feel such an amendment to be inappropriate We agree with the

Regional Board that ultimate responsibility for wastes cannot be separated

from continuing responsibility for ensuring compliance with applicable waste

See e.g letters datea February 24 1976 and April 30 1976 to attorneys

foTEhelJ Department of Agriculture memo dated May 27 1981 to Executive

officer Region memo dated September 10 1981 to Executive Officer Region

memo dated February 21 1984 to Region and memo dated June 25 1984 to

Executive Officer Region

Case law in support of this conclusion is substantial See Becker 1kM

Corp 195 38 Cal.3d 44 213 Cal .Rptr 212 citing with approval discussion

fn Witkin Suimnary of California Law 8th Ed Section 453A Brennan

Cockrell Investments 1973 35 Cal.3d 796 111 Cal .Rptr 122 See also

Uccello Laudenslayer 1975 44 Cal .App.3d 504 118 Cal .Rptr 741 Levy

Zentner Co Southern Pacific Transportation Co 1977 74 Cal.3d 762 794
142 Cal .Rptr 21 StoTber Honeychuck 19801 101 Cal .3d 903 162

Cal .kptr 194 Rosales Stewart 1980 113 Cal .3d 162 169 Cal .Rptr 660 and

Swanberg OMŁctfn 1984 157 Cal .App.3d 325 203 Cal .Rptr 701

Petitioner does attempt to argue that it is not discharger as defined

in the federal Water Pollution Control Act The Water Code Section 13373

incorporation of the federal definition of this term is limited on its face to

Chapter 5.5 of the Porter-Cologne Act and as such is inapposite in the

current situation which does not involve an National Pollutant Discharge

Elimination System NPDES permit
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discnarge requirements Indeed many of the more current cases cited in

footnote No support the general proposition tnat landowner has an ongoing

duty to make sure the premises are kept in reasonably safe condition

landlord has an affirmative duty to exercise ordinary c.re to keep the

premises in reasonably safe condition and therefore must inspect them or take

other proper means to ascertain tneir condition And if by the exercise of

reasonable care he would nave discovered the dangerous condition ne is

liable Swanberg OMectin 1984 157 Cal .App.3d 325 331 O3 Cal .Rptr

701 704 citing Witkin Sunmiary of Cal Law 8th Ed 1974 Torts S592

2860

etitioner is concerned that it is held responsible for day-to-day

compliance with the waste discharge requirements The implication is that the

petitioner will have to be as involved in the operation of the facility as the

lessee We disagree The waste discharge requirements clearly place the

responsibility for day-to-day compliance on the lessee For example the

lessee alone is responsible for monitoring Prov 11.1 notification of

unauthorized discharges Prov 11.2 closure requirements Pray 11.5 and

submittal of construction plans Prov 11.6 As the Regional board notes

petitioner has not asserted an inability to periodically inspect the premises

reasonable method to fulfill its responsibilities under the waste discnarge

requi rements

Accordingly we find that the Regional board acted properly and

responsibly in naming the landowner in the waste uischarge requirements

III REQUEST FOR HEARING

Request Petitioners have requested hearing to present evidence

of legal issues and factual evidence regarding operation of the

fac iiity
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Finding The request for hearing is denied Our regulations

Title 23 California Akninistrative Code Section 05Ob regarding hearings

for the purpose of presenting additional evidence require that request for

hearing shall be supported by statement that additional evidence is available

that was not presented to the Regional Board or that evidence was improperly

excluded If evidence was not presented to the Regional board the reason

shall be explained

Petitioners allege that there is evidence not presented to the

Regional Board due to the rapid manner in which the Board closed discussion on

the matter perceived by Edison representatives at the hearing as decision on

the part of the Board not to hear any additional argument on the subject Our

review of the record in this matter shows that petitioner had ample and

numerous opportunities to present evidence to the Regional board Edison

submitted written coninents in letter dated December 1985 to the Regional

Board requesting changes in the tentative waste discharge requirements

identical to the changes requested in the petition before us Edison represen

tatives met with Regional Board staff to discuss the tentative order on

December 10 1985 Edison representatives were also present and spoke at the

January 1986 Regional Board meeting While petitioner may perceive that

the Regional Board had decided not to receive additional evidence the record

shows otherwise When ample opportunity was available to present evidence at

the Regional Board level we can and will decline to reopen the matter We

further note as regarding legal argument that petitioner again has had more

than ample opportunity to present such material As explicitly set fortfl in

CUT 003764



our regulations legal arguments shall be presented as statement of points

and autnorites as part of the petition Title 23 California Administrative

Code Section 2050a7

IV SUIARY AND CONCLUSIONS

The petitioner is properly named in waste discharge requirements

Since petitioner had ample opportunity to present additional

evidence earlier hearing in this matter is inappropriate

ORDER

IT IS HEREBY ORDERED that the petition in this matter is denied

CERTIF ICAT ION

The undersigneG Executive Director of the State iater Resources

Control Board does hereby certify that the foregoing is tull true and

correct copy of an order duly and regularly adopted at meeting of the State

Water Resources Control Board held on July 17 1986

Aye Don Maughan
Darlene Ruiz

Eliseo Samaniego

Danny Walsh

No None

Absent Finster

Abstain None

c1ames Easton

Executive Director
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STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

JUl44 STUART DOING BUSINESS AS STUART

PETROLEUM

ORDER NO WQ 86-15
For Review of Cleanup and Abatement

Order Dated February 11 1986
California Regional Water Quality

Control Board Central Valley Region
Our File No A-424

BY THE BOARD

On February 11 1986 the Executive Officer of the California Regional

Water Quality Control Board Central Valley Region Regional Board using the

authority delegated to him by the Regional Board issued cleanup and

abatement order The order concerned underground contamination caused by

gasoline wnich the Executive Officer believed had come from service station

in Glenville Kern County known as Jerrys Automotive The order directed the

property owner Paul Arnold the lessee John Stuart doing business as Stuart

Petroleum and the operators and sublessees Jerry and Patricia Pitts to

begin taking remedial action and set up schedule for compliance and

reporting Among the actions required by the order were providing alternative

drinking water supplies investigating the extent of the problem and

undertaking both imediate and long-term cleanup

On March 10 1986 the State Water Resources Control Board State

Board received petition from John Stuart doing business as Stuart Petroleum

seeking review of the cleanup and abatement order On July 10 1986 the State

Board received request for stay and on August 1986 the State Board
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gasoline sources near the station Wells in the ininediate vicinity of the

station and downgradient from the station have become contaminated with

gasoline Solely on this basis it is reasonable to conclude that the gasoline

station is the source of the pollution

In October 1985 Kern County Health Department retained IT Corporation

IT to investigate the presence of gasoline in ground water in Glenville

draft ground water contamination assessment was released in May 1986 Project

No 240030 The technical approach to accomplish the study objectives

included the following field activities

Performing soil borings to investigate vadose zone

characteristics and to locate possible sources of gasoline constituents in the

ground water system

Performing vapor probe survey to estimate the boundary of

the free product plume

Ground water sampi ng of well to investigate ground water

quality at the site

Surveying well casing elevations and measuring water level

elevations to determine hydraulic gradients and ground water flow directions

All of these activities have provided information which is consistent

with the finding that the underground tanks at the service station are the

source of ground water pollution

The soil samples from borings around the gasoline tanks showed high

concentrations of benzene ethyl benzene tolune and xylene BETX which is

considered evidence of gasoline contamination The vapor probe survey also

found high hydrocarbon concentrations in the vicinity of the underground

gasoline tanks
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Water level elevations taken in April 1986 show that Well No is actually

hydraulicafly downgradient from the tanks This condition may change at other

times depending on pumping rates of surrounding wells and Well No but free

product from the tanks can reach Well No

The final point raised by the petitioner on this issue is their

assertion that tne underground tanks do not leak Several Petrotite leak

detection tests were run on the tanks These tests did not detect any

leakage While the results of these tests must certainly be considered in

determining whether the tanks are the source of pollution we find that such

results are not sufficient to offset the evidence pointing the other way It

should be noted that this type of leak detection test can generate inaccurate

results if proper procedures are not followed or if incorrect calculation of

the temperature compensation occurs There is also the possibility that the

existing tanks or interconnecting piping may have leaked in the past and were

subsequently repaired final possibility is that the pollution was caused by

spills and not by leakage Nxording to County officials at least one major

spill incident has occurred at the station

Contention Petitioner as lessee and sublessor of the property

is not responsible for any contamination which might have originated on the

property

Finding Petitioner contends that neither the terms of the leases

nor the legal doctrine of strict liability make him responsible for what

happens on the property He is mistaken on both counts

Water Code Section 13304 contains the following language
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It is not the province of this board to assign rights and duties

between various third parties based on their mutual contractual obligations

Those issues must be decided elsewhere However we are obliged to examine the

two leases in this case to determine whether there is threshold of

responsibility to the public which can be imposed on the petitioner

On January 11 1984 the petitioner leased the property from Paul

Arnold for one year wi th an opti on for another at $250 per month p1 us

percentage of gasoline sales The renewal option was exercised Among other

things the lease provided that the petitioner would comply with all statutes

ordinances and requirements of all authorities and would be responsible for

maintenance and repairs to the premises including up.jjflg and heating

installations and any other system or equipment upon the premises.1 The

petitioner subleased the property to Pat Littrell for most of 1984 then on

December 1985 entered into oneyear sublease with Jerry Pitts The

sublease called for rent at $450 per month Although some of the terms of the

sublease were similar to those in the lease many terms are different For one

thing the sublessor was not made fully responsible for maintaining and

repai ring the premi ses

Petitioner has cited several cases in support of his position that he

should not be held responsible On close examination none is compelling Glen

Sewell Sheet Metal Inc Loverde 1969 70 Cai.2d 666 75 Cal .Rptr 889

FOOTNOTE CONTINUED

business in recent years and legislative responses e.g Health and Safety

Code 25280 et seq have called further attention to the issue

In some instances criminal penalties have been imposed despite the lack of

actual knowledge People Travers 1975 52 Cal .App.3d 111 124 Cal .Rptr

728 Aantex Pest Control Structural Pest Control Board 1980 108 Cal .App.3d

696 166 Cal .Rptr 763
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not relevant Responsibility for problem created in the past is The

landowner has assured the Regional Board in writing that he will permit access

to the property for the purposes of cleaning up the problem

The petitioner argues that either Arnold as the property owner or

Pitts as the station operator or both should be responsible not him He

claims he never did take physical possession of the premises Petitioners

Response 12 and does not now have any legal interest whatsoever in the

subject premises 17 From those two literal truths he would have us

infer that he never did have legal interest He confuses the legal

distinction between the assignment of lease where the lessee divests himself

of all further benefits and burdens and sublease where the lessee wears two

hats and no direct contract exists between the lessor and the sublessee

Witkin Suninary of California Law Eighth Edition 2163 At all times

during the lease period petitioner had an important legal interest in the

property and derived income from it It is disingenuous for petitioner to

argue that he had nothing at stake in the property Accordingly find tne

action of naming the petitioner along with the lessor and the sublessees as

party responsible for the cleanup to be appropriate and proper

III CONCLIJS1ONS

The cleanup and abatement order issued by the Executive Officer was

appropriate and proper While the evidence of the source of gasoline

contamination is not conclusive it is sufficient basis for the order The

contractual position of the petitioner as lessee and sublessor of the service

station give him enough legal control over the property to hold him responsible

for what took place there
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STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

STINNES-WSTEkN CHEMICAL CORPORATION

For review and petition for stay of ORDER NO WQ 86-16

Order No 86-34 Waste Discharge

Requirements of the California

Regional Water Quality Control Board

San Francisco Bay Region

Our File No A-438

BY THE BOARD

On May 21 1986 the California Regional Water Quality Control Board

San Francisco Bay Region Regional Board adopted waste discharge requirements

site cleanup requirements Order No 86-34 to address pollution problems at

chemical packaging and distribution facility The order names Great Western

Chemical Company the current landowner and Stinnes-Western Chemical

Corporation successor in interest to previous landowner as responsible

parties On June 20 1986 the State Board received petition from Stinnes

Western petitioner requesting review and stay of the Regional board Order

Since we will audress the petition for review on its merits we do not need to

reach the issues of the stay request

BACKGROUND

Great Western Chemical Company currently owns and operates chemical

packaging and distribution facility in the City of Milpitas in Santa Clara

County The previous landowner Western Chemical and Manufacturing Company

bought the undeveloped land in 1969 and constructed chemical packaging
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December 1982 to determine if solvent tanks or piping had leaked Organic

solvents were detected in the soil and groundwater on-site High

concentrations of chlorinated solvents and toluene are present in the soil and

groundwater near the underground and above ground tanks For example soil

core samples at the tank farm contained 11000 parts per billion ppb ICE

6800 ppb ICA 2100 ppb PCI and other organic solvents

Additional studies have shown that solvent plume extends laterally

from the tank area off site more than 2250 feet to the northwest and

vertically for depth less than 60 feet from the ground surface Significant

groundwater pollution has occured As shown in the following table pollutant

concentrations have exceeded Department of Health Services action levels by

large margins throughout the plume The maximum historical concentrations are

listed in the table The results from the date of February 20 1985 are shown

as typical example
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consider Stinnes-Western as successor in interest to be ultimately

responsible for any action of Western Chemical

II CONTENTION AND FINDINGS

Contention There is insufficient evidence in the record to

establish that Western Chemical petitioners predecessor in interest

discharged waste

Finding Our review of the Regional board record shows number of

different factors which taken as whole lead us to conclude that petitioner

was properly named responsible party

At the outset we note that all parties agree that Western Chemical

and Great Western handled the same chemicals at the site These are the same

chemicals which have been found in soils and groundwater at the site

Underground Tank Leakage

This groundwater and soil contamination may have occurred several

different ways or combination of ways One way is leakage of the underground

tanks Very high concentrations of chemicals are found in soils and

groundwater inmiediately downgradient of the underground tank farm Soil

borings adjacent to the underground tanks show concentrations of both toluene

and volatile organics Similarly our experience with underground tanks has

shown that many of tnem leak.1 While petitioners allege that the tanks were

For example recent report by the Environmental Protection Agency EPA
estimates 35% of underground motor fuel tanks leak While the underground

tanks here are not motor fuel tanks the leakage percentage is probably very
simildr See Underground Motor Fuel Storage Tanks National Survey
Volume tPX 560/586013 May 1986
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one-third of the outstanding common stock of Western Chemical Great Western

submitted the sworn declaration of Jack Hartsook former employee of Western

Chemical

Two declarations specifically mention spill of PCE estimated by

Hartsook to have occurred in 1974 and to be from 500-600 gallons and by Cluff

to be from 300-400 gallons Cluff indicates that the leakage was into

concrete containment area and was then pumped back into drums As noted

earlier the concrete above ground sump does not have double containment and

now has cracks in the concrete and possible separation in the wall joints

As we will discuss further in regard to other discharges of chemicals

onto the concrete slab concrete is not impermeable Spillage will inevitably

result in some solvent reaching the ground through the concrete The

permeability of the concrete greatly increases when cracks are present Cracks

are certainly present now and we note that at least small cracks are always

present in concrete.3 Thus we find that the acknowledged spill of PCE

inevitably resulted in some unquantified amount of material reaching the

ground

The Hartsook declaration also makes reference to several drumming

practices of Western Chemical which would have resulted in the discharge of

chemicals Specifically Hartsook dec1ares that during the drunmiing process

wherein 54 gallon drums located on flat concrete slab were filled with

chemical some dri ppi ng or runoff from the hose would go onto the concrete

See e.g William Kayes Construction of Linings for Reservoirs Tanks

and Pollution Control Facilities John Wiley and Sons 1977 and Petrology of

Concrete Affected by Cement--Aggregate Reaction Duncan McConnell et al
Geological Society of Pmerica November 1950 232 et seq
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absorbed by absorbent clay Any spill so small that it could not be absorbed

would escape through evaporation Cluff at paragraph 16

In our view what these declarations essentially say is that discharge

of cnemicals did occur in numerous instances during tfle druimling process and

due to leaking drums and because of the acknowledged PCE spill We do not

believe this material could have all evaporated Further because of the

nature of concrete and the containment system used by Western Chemical some

subsurface discharge would inevitably have occurred

Additional Considerations

In our review of the record we note several other factors supporting

the naming of Stinnes-Western as discharger The Regional Board in its

response has explicitly referred to chemical handling practices standard to

the industry at the time Western Chemical owned the site The Regional Board

states that it has found these past standard practices to be insufficient to

protect the environment from chemical pollution The Regional Board further

notes that typically chemical handling practices in the past did unknowingly

allow adverse environmental impacts to occur.4

We take acininistrative notice of the Regional Boards experience and

expertise in this area The Regional Board has regulated similar companies for

Indeed the Regional board cites the Cluff and Johns declarations arguing

that the envionmentally unsafe handling practices are still thought to be

appropriate by Cluff Insignificant volumes of solvent may escape from the

system Further the Regional Board notes the Johns declaration at

paragraph 11 which does not deny the PCE spill but alleges that no such spill

resulted in an adverse environmental impact As we noted earlier given the

very low action levels for these chemicals today we are concerned with any

discharge
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preponderance of the evidence test the Regional Board should have applied

However given our own review of the record and the facts in this case and the

conclusion we reached above we believe the appropriate question is the

standard of review we should apply when reviewing Regional Board action

AS all parties acknowledge we dealt with this very issue in previous

Board Order No WQ 85-7 In the Matter of the Petition of Exxon Company USA

hereafter Exxon

In Exxon we addressed the question of what standard of review we

should apply when reviewing Regional Board action We discussed whether we

should uphold Regional Board action if there is any possible basis for the

action or whether we should exercise our independent judgment as to whether the

action was reasonable We concluded that while we can independently review the

Regional board record in order to uphold Regional Board action we must be

able to find that the action was based on substantial evidence In Exxon we

determined that the mere disputed payment of taxes for possibly three years was

not sufficient or substantial evidence upon which to base finding of

responsibility given Exxons unrefuted explanation that the payments had been

erroneously made

Clearly this is not the situation here Our finding above that

Stinnes-Western is properly named responsible party is based on nierous

facts and the record as whole As we did in Exxon we reviewed the record

and in this case determined that there is substantial evidence to name

peti ti oner

This is consistent with the test we set forth in Exxon We note

further that Exxon also dealt with groundwater pollution problem with

disputed ownership and liability issues In Exxon we stated at 1112

11
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Our review of the record discussed above and the Regional Boards

judgment has convinced us that there is requisite reasonable factual basis

for naming Stinnes-Western as responsible party In weighing the evidence

we particularly take notice that this case involves petitioners predecessor in

interest who actively engaged in chemical packaging activities on the site

We believe there is credible and reasonable evidence that spills did occur

while the prior landowner both owned and occupied the site

Furthermore we take notice of the public policy considerations in

such case As we discussed in Exxon fewer parties named in an order may

well mean no one is able to clean up demonstrated water quality problem To

the extent possible we believe that multiple parties should properly be named

in cases of disputed responsibility This is consistent with the federal

approach as articulated in the Comprehensive Environmental Response

Compensation and Liability Act CERCLA 42 usc 9601 et seq. CERCLA provides

tnat present owners and operators and owners and operators at the time of

disposal of hazardous substances are responsible parties for purposes of

allocating costs in cleanup

Our approach today and nistorically is also consistent with state

policy The Governors Task Force on Toxics Waste and Technology May 1986

Final Report specifically recofilnends that the state explicitly define

responsible party in the same way as CERCLA for the purpose of site cleanup

The Report notes at 104 that this would help reduce the substantial

uncertainty over who may be held responsible for cleanup costs

Contention The Regional Board improperly failed to allow

petitioner the opportunity to inspect the site and review the proposed remedial

plan

13
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III SUII4ARY AND CONCLUSIONS

Significant groundwater contamination has occurred both on and off

the site

Looking at the Regional Board record as whole we conclude that

petitioner was properly named discharger number of factors support this

conclusion including

Soil contamination of chemicals known to be stored in the

underground tanks has been found adjacent to the tanks

Chemical discharges occurred above ground Spills happened

during the drunining process and because of leaking drums large PCE spill

occurred Concrete would not have contai ned these spill

Historical standard practices of the chemical industry as

noted by the Regional board have generally been insufficient to protect the

envi ronment from chemical poll uti on

Any spills during rainfall would nave led to discharges

It is reasonable to assume that the large chemical plume

began prior to December 1918

Using the test we set forth in previous Board order we find

that the Regional board action was based on substantial evidence

The Regional Board should make any changes it believes necessary

in the time schedule due to the limited site access previously available to

petitioner

15
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SlATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

VALLCO PARK LTD

For Review of Orders Nos 86-48 and ORDER NO WQ 86-18

8649 of the California Regional Water

Quality Control Board San Francisco

bay Region Our File No A-441

BY THE BOARD

On June 18 1986 the California Regional Water Quality Control Board

San Francisco Bay Region Regional Board adopted Orders Nos 86-48 and 86-49

These oruers established waste discharge requirements Site cleanup

requirements for two properties in Cupertino Santa Clara County The

subjects of Order No 86-48 were Siemens Components Inc manufacturer of

semiconductors and the landowner Valico Park Ltd the petitioner Order

No 8649 was issued to petitioner as the landowner and to Intersil Inc also

semiconductor manufacturer The petitioner objected to its inclusion in both

orders and filed timely petition on July 18 1986

BACKGROUND

The petitioner owns parcel of land in an industrial park in

Cupertino In 1970 petitioner leased portion of the parcel to Intersil

Inc for term of twenty years In 1914 petitioner leased another part of the

land to Siemens Components Inc for sixteen years with an option for another

ten In each lease the tenant agreed to various conditions including

provision that the premises could not be used in violation of the laws
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such situation petitioner contends that by being named it could be liable

if cleanup fafls We agree with the latter point If the lessee fails to

clean up the Regional board should as between the landowner and the public

place responsibility on the landowner Naming the landowner in the

requirements assures such responsibility

Of course it should be noted tnat the lessees have assumed primary

responsiDility and are in fact carrying out the cleanup activities iiven this

state of affairs the Regional Board should continue to look to the lessees

regarding cleanup and only involve the larniowner if tne lessees fail to comply

with the orders

III StflI4AKY AND CONCLUSION

It is proper to name landowner as discharger in site cleanup

requi rements
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STAft OF CALiFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Hatter of the Petition of

UNITED STATES DEPARTMENT OF

AGRiCULTURE FOREsT SERVILE

For Review of Resolution No 86-201 of

the California Regional Water Quality

Control Board Central Valley Region

Our File No A457

BY THL OMRD

On October 24 193b California Regional Water Quality Control board

Central Valley Region Regional Board adopted waste discnarge requirements

NPDL No CA0081906 regulating discharges from mining project located

witnin the Plumas National Forest Both the mine operator Calyom Mining

Inc ani the United States Forest Service were named as dischargers The

Forest Service filed timely petition cnallenginy its designation as

discnaryer on November 19 19o

BACKGROUND

Calyotn Hininy Inc operates gold mine near Canyon

vicinity of Lake Almanor It uses heapleacn process wtiicn

crusning agglomeration wi

lined surface and sprayin

leachate from the pile is

After all mineral values

through series of carbon

removed The solution is

pads

3-c Foa.4

Dam in the

consists of ore

artifically

pile me

tne ore pile

lution is passed

values are

med to the leacn

ORDER NO WQ 7-
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STAlE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

UNITED STATES DEPARTMENT OF

AtiR1CULTURE FOREST Sk.RVICE
ORDER NO WQ 7-

For Review of Resolution No 86-201 of

tne California Regional Water Quality

Control board Central Valley Region

Our File No A-457

BY ThE bOARD

On October 24 19db California Regional Water Quality Control Board

Central Valley Region Regional board adopted waste discnarge requirements

NPDE Uo CA0081906 regulating discharges from mining project located

witnin tne Plunas National Forest both the mine operator Calyom Mining

Inc anii the United States Forest Service were named as dischargers The

Forest Service filed timely petition cnallenginy its designation as

discnaryer on Novembtr 19 lYdo

BACKGROUND

Calgoin Mining Inc operates gold mine near Canyon Dam in the

vicinity of LaKe Almanor It uses heapleacfl process wflicn consists of ore

crusning agglomeration witn time piling the ore on clay and artifically

lined surface and spraying dilute cyanide solution over tne pile me

leachate from tue pile is collected in sump and recycled over tne ore pile

After all mineral values are leached from the ore pile the solution is passed

through series of carbon adsorption columns where the mineral values are

removed The solution is drained from the columns and is returned to the leacri

pads
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Tne Forest Service prepared an envi ronmentdl review of tne project and

issueu finding that no significant impact would result from tne project The

finding was based on tne assumption tndt the mining company would adhere to tne

proposed method of operation arid would comply witn the requirements of all

regulatory agencies No discharge was alloweu

As result of intense storms in February of 196 the holding

capacity of tne ieacnate ponds was exceeded and process water containing

cyanide and possioly metals had to treated and discharged After tnat

epi sode trie ni ru ng company mccli fi ed its operation to reduce tne amount of

process water and rainfall runoff tnat woula have to be contained and applied

for tnis NPDES permit to treat and discnarge process water if necessary

during periods of extremely high rainfall and runoff Tne permit sets limits

for sucn discnarge While only Calgom Mining Inc was named as aischarger

under the earier permit the revised permit names both algom anu tne Forest

Servi cc

II CUNTNTION AflD FINDING

Contention Tne Forest Service petitioner raises only one issue

is it proper to name in the waste discharge requirements issued to its

permittee governmental entity whicn owns and manages tne land on which

discharge occurs The petitioner argues that it is not only legally

inappropriate to name it as discharger under such circumstances but it is

bad policy which makes quick and certain enforcement less likely to occur

Finding This board has consistently taken the position that

landowner wno ias some ability to control what takes place on his or her land
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can be nelu accoufltdDle for cliscnarges which occur on the property In Order

No WQ 3b-th Valico Park Ltd Oroer No WQ 8ti-15 Stuart Petroleum Order

No WQ 36-11 Southern c.alifornia Ldison Company Order No WQ 86-2 Loecon

Corporation and other earlier orders we upheld the decision of the Hegional

loard to name in waste discharge requirements or cleanup and abatement orders

the owner of tne land on which the discharge occurred In each case the

landowner did not take an active role in the discharge but in each case the

landowner was in posinon to prevent the discnarge and Knew or should have

Known tndt tue discharge was taKing place.1

Here tnere is no question thdt the petitioner knew wnat was going on

in true mining operation The permit specifically issued by the petitioner to

the mining company discussed tne operation in great detail as did the

acCOflipdflyirlg
environmental document The petitioner was also its own

admission in good position to control how the mining operation was

conducted In the petition it is stated

...our own laws regulations policies arid procedures

provide trie Forest Service with the regulatory responsiDilitY

anu autriority to ensure that second parties using National

torest lands under permit contract easement rignt of way or

other instrument of occupancy are in compliance with federal

state anU local laws Tnis includes regulatory authority to

ensure tneir coriiplaince with teueral or state water quality

permits and/or waste discharge requirements

Thus tne three elements at whicri we look to determine that

landowner can be nelcl accountable are satisfied in tnis instance ownership

Actual knowledge of discharge may be requirea when reasonable person

would not have suspected tnat prODlem could arise from tne land use

involveu However landowner can held accountable even witnout actual

knowleage wnere tne activity permitted on the property mignt be expected by

reasonable and prudent lanuloru to result in discnarge
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Knowledge of tne activity and tne ability to regulate it Under California

law the Regional Board acted properly

The petitioner has also argued tnat since federal regulations require

tne operator to obtain permit 40 Code of Federal Regulations Section

122.21b tne landowner is not to be included in tne permit Tne conclusion

does not follow from the premise Clearly landowner who plans no discnarge

need not dpply for permit But if the lanoowner or someone with permission

to use his or her land wants to discharge permit must be ootained The

regulations deal only witn who must apply not who may be named.2

Ik5 we nave noted in iiany previous orders even thougn the law permits

tne nariling of landowner in waste discharge requirements it is not

mandatory In previous cases we have reviewed the Regional boards aoility to

determine tne relative aavantages and oisaavantages of including landowner in

the order riat we must determine is whether the Regional Boards exercise of

aiscretion is appropriate in tnis case mis is close question

There are both good and bdd consequences wnich may result from

including tne Forest Service in an order The Regional Board urges tne fact

tnat compliance is more likely since the Forest Service by having more at

stake will hold its lessee more accountable Enforcement capaoility may also

increased On tne other hand naming the Forest Service may regrettably

create an adversari al Si tudti on ana hi nder cooperation On balance and given

When the Legislature adopteO Water Code Section 13270 which exempts from

waste ciiscnarge requirements most leases by one public agency to another

federal agencies were not included Leases of the type at issue here between

federal agency and private party could have been exempted but were not

Inclusio unius est exclusio alterius
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our prior orders regarding who snoulu be considered responsible parties we

find tnat the Regional board acted appropridtely

Because the petitioner is responsible public agency which is well

equipped to require compliance of tne mining company it would be unwise to

seek enforcement of the waste discharge requirements against tne Forest

Service until it becomes clear tnat Calgom will not comply Tne Forest Service

deserves the opportunity to exercise its own authority before the Regional

boaru holds it responsiole for any violations of the requirements While we

conclude tnat the Forest Service was properly named we also conclude that the

Regional boaro shoulU only look to tne Forest Service regarding enforcement

should Lalgom fail to comply with the waste discharge requirements

Iii CONCLUSiON

it is proper for tue Regional board to name tne United States

Department ot Agriculture Forest Service as discharger in an NPDES permit

issued to ualgom Mining Inc which operates gold mine on Forest Service

land It is permissible to name landowner in waste discharge requirements

wnen the landowner knows of the discharge and is in position to prevent or

regulate it Those standards apply to the Forest Service in tnis case and the

Regional board has exercised its discretion in reasonable way However the

Regional bodrd snoulu not seek enforcement ot tne waste discharge requirements

against the Forest Service unless Lalgom fails to comply
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IV ORDER

IT HLREY ORDERED THAT the petition is denied

CERTIFICATION

The undersigned Administrative Assistant to the Board does hereby

certify that the foregoing is full true and correct copy of an order duly

and regularly adopted at meeting of the State Water Resources Control oara

fleld on April 16 1987

AYE W.D Maughan
D.E Ruz
E.H Finster

Walsh

E.M Samaniego

NO None

AbSENT None

AbSTAIN None

Adrni strative Assista to the board
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STAh 0p CALIFORNIA

STATE WATER RESOURCES CONTROL bOARD

In tne idtter of tne Peti ti on of

PRUDENTIAL INSURANCL COMPANY OF

AMLRICA
ORDER NO WQ 87-6

For Review of Order No 86-90 of the

California Regional Water Quality

Control board San Francisco bay

Region Our File No A46J

BY 1r1 BUMRU

Un November 19 19Bb the California Regional Water Quality Control

board San Francisco bay Region Regional board issued waste discharge

requireim.mtS to Micro Power Systems Inc Fairchild Semiconductor Corporation

and Prudential Realty t.roup At issue was the cleanup of volatile organic

cnemicals found in tne soil and grounu water under site used to manufacture

test ann assemble semiconauctors The site located in tne City of Santa

Clara is owned by Prudential and leased to Micro Power Faircnild was the

tenant inllleaidtely oefore Micro Power All Wree businesses were named as

discnargers in tne Regional board order and were required to perform various

tasks accoroiny to time scheuule

Un December 193b Prudential filed timely petition asking that

its duties under the waste discharge requirements De distinguisned from those

of tne otner two di scnaryers

The name Prudentidl Realty Group appears in the Regional board order and

was used in the original petition However request to correct the name to

Prudential Insurance Company of /vnerica was received on January 21 19d7 and

that name nas been used in all matters concerning tne petition since tnat date
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cleanup and dbdtement order2 it argues that it is an aouse of tne Regional

toards discretion and beyond its jurisaiction to require tne landowner to meet

tne same deadlines as the otner dischdrgers in conducting monitoring and

completing investigative reports

Based on the specific and unique facts of this case we agree with

petitioners argument that it snould only bear secondary responsibility for the

cleanup Those facts include the petitioner did not in any way initiate

or contribute to the actual discharge of waste tb the petitioner does not

nave tne leydi right to carry out the cleanup unless its tenant fails to do so

the lease is for long term and di the site investigation and cleanup

are proceeding well

The Regional Board oruer contains time schedule for the submission

of number of technical reports lhe first report was due on ilarcn 19i

and tne last is due on April 1989 Remedial measures implementing

reconineidations containeu in those reports are also contemplated in the time

scheoule.3 Tnere is nothing improper aoout maiing trie petitioner responsible

for doing anything in the time scnedule which tfle other responsible discnargerS

fail to ao But tne logical fallacy in the Regional Board order nas been

identified by tne petitioner If iicro Power and Fairchild are to turn in

report on June 1987 Prudential will not necessarily know until June tnat

Altnougn the Regional Board order is entitleU waste discnarge

requirements we will treat it as cleanup and abatement order in tnis

discussion and will modity its designation in our order

We do not address the merits of the Regional Board order Both Micro Power

ana airchilU have filed petitions with us seeking review of tne order Botn

petitions are currently being neld in abeyance at tne request of tne

peti ti oners
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sutficierit time from tne date of any noncompliance to carry out the order with

regdrd to thai tasK

III CONCLUSION

For the reasons discussed above we conclude that the order of the

Regional board assigniny exactly the same duties to all three dischargers is

under these limited circumstances unfair The Regional board can without

undue difficulty or expense set sliyhty different standard of performance

for landowner where as here the tenants are primarily responsiole for

complying witn the order and the landlord is restricted by lease conditions

from overseeing tne work until violations of the order have occurred me

order wi be mouified to reflect tnat distinction

Iv ORDER

IT IS HEREbY ORDERED THAi

The waste discnarye requirements issued by the Regional board in Order

No 8ó-U are tiereoy amended as follows

In pdrayropns 3.2 C.j and C.2 tne word discharger is aeleted

and tne phrase iicro Power Systems Inc and airchild Semiconductor

Corporation is inserted in u.s place

In paragraphs 13.2 C.1 and C.2 tne following sentence is

ted

Witnn 60 days ot the Executive Officers determination and

dctual notice to Prudential insurance Company that Micro Power Systems

Inc or Faircnild Seriiiconductor Corporation has failed to comply witn this

parayrapn Prudential Insurance Company of America as landowner shall

coiply wi til tni provi Si Ofl
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SPIN DIEGO UNIT PORT DISTRICT

Docunnt No 18283
Filed JW1211985

Office of the Clerk

Z2-f7

SAN DIEGO UNIFIED PORT DISTRICT

LEASE TO

MAURICIO AND SONS INC

OF PROPERTY LOCATED AT

2420 SHELTER ISLAND DRIVE

SAN DIEGO CALIFORNIA

FOR YEARS MONTHS

COMMENCING JUNE 1985

AND ENDING NOVEMBER 30 1994

586150

ORIGINAL
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essee must perform the necessary maintenance work within ten

10 days after written notice from Lessor Further if at any

time Lessor determines that the premises are not in the condition

described Lessor may require Lessee to file and pay for

faithful performance bond to assure prompt correction without

additional notice The amount of this bond shall be adequate in

Lessors opinion to correct the unsatisfactory condition

Notwithstanding Lessor shall not be required at any time to

maintain or to make any improvements or repairs whatsoever on or

for the benefit of the leased premises The rights reserved in

this section shall not create any obligations or increase any

obligations for Lessor elsewhere in this Lease

15 PERFORMANCE BOND No major construction shall be commenced

upon the demised premises by Lessee until Lessee has secured and

submitted to Lessor performance bonds in the amount of the total

estimated construction cost of improvements to be constructed by

Lessee In lieu of said performance bonds the Port Director of

Lessor may at his sole discretion accept the performance and

labor and material bonds supplied by Lessees contractor or

subcontractors or performance guarantees or other satisfactory

evidence that said construction will be timely completed Said

bonds must be issued by company qualified to do business in the

State of California and be in form acceptable to Lessor

16 TAXES AND UTILITIES This lease may result in taxable

possessory interest and be subject to the payment of property

taxes Lessee agrees to and shall pay before delinquency all

taxes and assessments of any kind assessed or levied upon Lessee

or the leased premises by reason of this lease or of any

buildings machines or other improvements of any nature

whatsoever erected installed or maintained by Lessee or by

reason of the business or other activities of Lessee upon or in

connection with the leased premises Lessee shall also pay any

fees imposed by law for licenses or permits for any business or

activities of Lessee upon the leased premises or under this

lease and shall pay before delinquency any and all charges for

utilities at or on the leased premises

17 CONFORMANCE WITH RULES AND REGULATIONS Lessee agrees that

in all activities on or in connection with the leased premises

and in all uses thereof including the making of any alterations

or changes and the installation of any machines or other

improvements it will abide by and conform to all rules and

regulations prescribed by the San Diego Unified Port District

Act any ordinances of the City in which the leased land is

located including the Building Code thereof and any ordinances

and general rules of the Lessor including tariffs and any

applicable laws of the State of California and Federal

Government as any of the same now exist or may hereafter be

adopted or amended

18 NON_DISCRIMINATION Lessee agrees not to discriminate

against any person or class of persons by reason of sex color

11 18283
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WILLIAM HILLYER
OSCAR IRWIN

WESTCOTT GRISWOLD
NORMAN ALLENBY
HENRY 8LINKER
BROWN SMITH
JAMES PLERS
JAMES DRUMMOND
PETER IPPOLITO
GARY HARDKE
HOWARD ALLEN

POBERTJ HANNA
YENT HIJDRETH
JONATHAN DABBIERI
ROWARD SUSMAN
ROBERr I_ ZAJAC

HILLYER IRWIN
PROPESSIONAL CORPORATION

ATTORNEYS AT LAW

CALIFORNIA FIRST BANK BUILDING

530 STREET 14TH FLOOR

SAN DIEGO CALIFORNIA 92101-4479

TELEPHONE 8I9234-6I21

TELECOPIER 6I9-23 3954

CURTW -liLLVER 872195

CHARLES INGBER
STEVEN HILL

MICHAEL MILLERICK
MURRAY LEWIS

DONALD CUPIT
MARI BUOWIG

LESA CHRISTENSON
MARK MARTIN

DOROTHY ALMOUR
CARY BOND

STEVEN SAYLER
DEB PEDERSOOTTER
STEP-EN BRIGANDI

IN REPLY REFER TO

The San Diego Unified Port District hereby requests public
hearing to be held on the above-entitled matter at the August
29 1988 Regional Board meeting commencing at 900 a.m in

Room B109 at the State Office Building 1350 Front Street San

Diego This written notice is given pursuant to your July
1988 letter to Mr Don Nay Director San Diego Unified Port
District

If you have any questions concerning this matter
contact myself or Howard Susman

Very truly yo

Mark Martin
Howard Susman

HILLYER IRWIN

MDM/bjb
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
cc San Diego Unified Port District

If

please

84l.22July 27 1988

Ladin Delaney
Executive Officer
California Regional Water Quality
Control Board San Diego Region
9771 Clairemont Mesa Blvd Suite

San Diego CA 92124-1331

Re Cleanup and Abatement Order 88-86

Mauricio and Sons Inc
Request for Public Hearing on August

Dear Mr Delaney

itI t988

29 1988
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LATHAM WATKINS
ATTORNCYS AT LAW

CHIGAOO OFFICE 701 STREET SOT 200 PAUL WAT8NS 599-973
CANA ATNAM 1595-1974

SEARS TOWER SUITt 5800 SAM OIG0 CALIPORNIA 92101-8197

CNICAGO ILLINOIS 80608

TELCFNONE ais aie-i00
TELERL 3NE 69 236-234

COPIER 312 983-9767 TELECOP1ER 69 696-749
ORANGE COLNTV OFFICE

..OS ANGELES OFFICE TLX 590778 880 OWN cTER DRIVE

885 SOUTh F.0WER S1REET ELM 62793276
.05 ANGELES CALIFORNIA 90071-2486 Q5TA MESA CAEORNIA 92626-918

LESNONE 23 465-1234 EER0NE 74 540-Z3S

rEiccopIEp 213 614-5763 ELECOPIER 7141 755-6290

NEW TORN OFFC AS NOTON G.C OFFICE

53O AT THIRD SUITE 1Q00 July 27 1988 00 PCNNSTLVANIA AVE. NW SUITE 3CC

885 ThIRD AVENUE WASHINGTON 0.C 20004-2505

NEW TORN MEW TORN 0022-4802 ELEPHQNE 2021 837-2200

TCLCPONE 2121 908-1200 TELECOPIER 1202 837-220

TEECOPlER 22 751-4864

HAND DELIVERED

Ladin Delaney
Executive Officer
California Regional Water

Quality Control Board
9771 Clairemont Mesa Blvd
Suite
San Diego California 921241331

Re Cleanup and Abatement Order Nos
8870 8878 8879 and 8886

Dear Mr Delaney

Latham Watkins is acting as legal counsel for

Shelter Island Boatyard Kettenburg Marine Corporation Bay
City Marine Incorporated and Mauricio Sons Inc concerning
the referenced Cleanup and Abatement Orders Pursuant to

your letters dated June 30 and July 1988 transmitting the

Cleanup and Abatement Orders to our clients the purpose of

this letter is to request public hearing concerning Cleanup
and Abatement Order Nos 88-70 Shelter Island Boatyard 88-
78 Kettenburg Marine Corporation 88-79 Bay City Marine

Incorporated and 88-86 Mauricio Sons Inc.
Additionally we request that you immediately provide us with

any and all documentation which you have compiled regarding
these cleanup and abatement orders and which you relied upon
in issuing each of the orders or which you intend to rely
upon in the public hearing on this matter

While we anticipate that it may be productive to

meet with your staff and explore informally how the issues
raised in these orders may be constructively resolved in the
event that mutually acceptable approach cannot be agreed
upon we request you to identify all documents witnesses and

S06\dtm\boetyard.Ltr a-
4/
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LATHAM WATKINS

Ladin Delaney
July 27 1988

Page

other evidence you intend to rely upon in the public hearing
and to make your witnesses available so that we may
interview them in advance of the hearing

My colleague Allen Haynie who is working with me
on these matters will be contacting you to make arrangements
for our promptly obtaining the documents requested and to

arrange an early meeting with your staff

Very truly yours

David Mulliken
of LATHAM WATKINS

cc Roy Hobbs

Thompson Fetter
David Lloyd
Anthony Mauricio

SD6\dtm\boatyard Ltr
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WILLIAM MILLYKN

OSCAR IRWIN

WTCOTT ORlawOt
NORMAN AL.LNSY
HCNRV .1 ILlNCR
SNOWN SMITH

JAMC INL.tR$
JAMC$ ORUMMONO
RCTLR .1 IPeOITO
GARY PIAR0IC
HOWARD ALLIN

I4ANNA
NCNT MILONETH
JONATHAN
HOWARD SUSMAN
MICHAEL LYON
ROCR A.JAC

CuTI$ .qILL saZ-..5

CI4ARLESJ IP4OSLR
STEVEN HILL

MICHAEL M6LLENCI
MURRAY .LWII

DONALD CUPT
MANN SUDWIG

LESA CHRISTENSON
MARN MARtIN

DOROTHY ALMOUR
CANY SONO

STEVEN SAYLER
DES PEOERSOOTTR

RE Ban Diego Unified Port District Water

Quality Enforcement

Dear Mr Barker

Mark Martin and wish to thank you and Jim Munch for

visiting with us yesterday morning regarding the several

outstanding RWQCB compliance orders to which the Port is or may
become party

As indicated the Port is concerned about the

language in the compliance orders for Shelter Island Boatyard
Kettenberg Marine Bay City Marine and Mauricio Sons
Specifically the requirement that the Port use its governmental
authority to obtai.n compliance with NPDES permits was unclear
This will confirm your clarification in this mornings meeting
that the Board would not seek to involve the Port District so

long as the primary parties to the orders perform the required

cleanup The abovementioned governmental authority is merely
reference to the Port Districts rights as lessor of the
tidelands

We also discussed the situation involving Paco

Terminals Inc Enclosed for your reference is copy of the
claim of Paco Terminals Inc filed with and against the Port
District We look forward to notification from your copy service
that cbmplete set of the Boards files relating to Paco
Terminals has been prepared for our use at our expense

HILLIER IRWIN
DROPESSIONAL CORPORATION

A1TORNEYS AT LAW

CALIFORNIA FIR3T BANK 5W WING

530 STREET 14m FLOOR

SAN DiEGO CAUFORNIA 92101-4479

eIS-234.2I

TELECOPIEN 59234395.4

July 27 1988

WATEOhT.RD

fjilnA4

RtPL 3ErER

OUR FILK

8481.14
8481.19
8481.20
8481.21
8481.22

Mr David Barker
California Regional Water

Quality Control Board
San Diego Region
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331
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HILLYER IRWIN
POCSStONAL COAORAtION

Mr David Barker

iuly 27 1988

Page

Coincidentally yesterday afternoon we received visit
from attorney Bruce McGowin representing Wausau Insurance
Company Mr McGowin acknowledged his visit with you and
briefly inquired about the background and status of the Paco
Terminals situation informed Mr McGowin as informed you
that the Port is willing to cooperate in every appropriate way
including the identification of any Port employees who operated
cranes at the Paco site However the Port will not serve as
the deep pocket for cleanup costs occasioned by the activities
of others except as required by law

Finally wish to confirm our understanding that the
RWQCB has no direct interest in discharges from underground
storage tanks surrounding San Diego Bay so long as such
discharges do not enter the Bay itself The Board does and
will consult with the San Diego County Department of Health
Services as appropriate regarding such matters

We look forward to working with you in the future
Please feel free to contact me should you wish to discuss any of
these matters

Sincerely yours

HILLY IRWIN

Howard Susman

HESdlr

cc Joe Patello

2SX63
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PACO TERMINALS INC

2720 Terminal Sued Port of San Diego

P.O Box 2026 Office 619 474-4623

National City CA 92050-0451 Telex 18314$

District Cl.rk For District Clerk Us Only

San Diego Unified Port District

P.O BOX 488

San Diego CA 92112 Document No ____________

RB The Claim of Paco Terminals Filed JUN 171988
Inc Against the San Diego
Unified Port District

Dear District Clerk

Paco Terminals Inc Paco hereby presents this claim to the San

Diego Unified Port District Port pursuant to Section 900 et
seq of the California Government Code

CrAIMANT

Paco Terminals Inc
2720 Terminal Street

BOX 2026

National City CA 920504628 JUi 988

619 4744628 SAN DIEGO UNIFIED
Te

PORT DISTRICT

NOTICES
Office of the Clerk

Notices relating to this claim should be sent to

John Lormon Counsel
Lormon Wolf
707 Broadway Suite 1700

San Diego CA 92101-5311

Date/Time of Incident

The incidents in this case are based on allegations of

discharges of environmental contaminants including but not

limited to copper ore into San Diego Bay adjacent to the 24th

Street Marine Terminal National City California and to other

real and personal property in the vicinity of the 24th Street
Marine Terminal Paco has and continues to incur expenses and

suffer liabilities and damages in responding to these

allegat ions

It is alleged that there have been continued and repeated

discharges of these contaminants These discharges are alleged
to have occurred on various unspecified dates during the lease

period i.e October 1978 through and including January 31
1988 AdditIonally these discharges by the Port allegedly
continue to the present time and through inknown dates in the
future Paco expressly denies any and all respontbility for

said discharges and resulting harm
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tn addition ttie Ports unfair business practices relating to any
and all agreements which Paco has entered into with the Port from

1978 through the present including renewals or the exercise of

options for these agreements have caused and continue to cause
Paco to incur harm

Location

San Diego Unified Port District 24th Street Marine
Terminal National City California and surrounding
real and personal properties including portions of

San Diego Bay

Description of Incident Resulting in Claim

Paco leased approximately 100000 square foot portion of
the Ports 24th Street Marine Terminal National City
California This lease commenced on October 1978 with options
extended to January 31 1989 Paco terminated this lease
effective January 31 1988

This lease and separate Terminal Operator Agreement Agreement
with the Port required Paco to perform bulk ore unloading
loading and related activities Paco undertook such activities
pursuant to its lease the Agreement and other arrangements with
the Port Pacos activities were conducted pursuant to the

Ports authority and oversight under the Ports direction and/or
control or pursuant to the Ports failure to exercise such
oversight direction and/or control and with equipment
facilities and supervisory personnel provided by the Port

The Regional Water Quality ControlBoard RWQCB San Diego
Region contends that discharges of bulk ore emanated from the
24th Street Marine Terminal during the course of Pacos
unloading loading and related activities dealing with bulk ore
products The RWQCB claims that these discharges caused or
threaten to cause waste to be discharged or deposited into the
waters of the state Further that these alleged discharges and
deposits created or threaten to create condition of pollution
or nuisance According to the RWQCS the accumulation of these
alleged discharges into San Diego Bay and surrounding locations
may continue to be released at any time Paco expressly denies
that it caused or permitted any such discharges or deposits of

bulk ore

Any and all written agreements which Paco has entered into with
the Port relating to Pacos operations at the 24th Street Marine
Terminal have resulted from the Ports monopoly powers use of

unfair business practices and by restraint of trade practices
The terms and conditions of the Port lease and the Agreement and
all renewals contain exculpatorytype provisions in the Ports
favor that are unreasonable on their race These terms and
conditions result from the following an improper use of the

Ports monopoly power over all non-federal government lands on

22369
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San Diego Bay by means of unfair busln.is practices in that no

meaningful opportunities to bargain fordiffer.nt terms and

conditions in th lease or the Agreement was ever provided to

Paco and by conspiracy in that the five city members of the

Port established terms and conditions in the subject documents
that restrained trade

In addition to th environmental and natural resources which have

allegedly been damaged and the harm to Paco from the Ports
unfair business practices third party claims for personal and

property harms allegedly have resulted and may result For

example the Port has made allegations that Paco is liable for

harm to its real and personal property as result of Pacos
unloading loading and related activities at the 24th Street
Marine Terminal See Port letters dated February 1988 and

March 1988 included as Attachments to this claim Paco

expressly denies that it has harmed any real or personal property
or any person as result of its actions or inactions at the 24th

Street Marine Terminal including harm to San Diego Bay and/or

surrounding properties or people

Persons Having FirstHand Knowledge of Incident
Witnesses Name/Address/Phone

At the present time Paco does not know all of the people or

the specific persons having first-hand knowledge however
certain Port Commissioners Directors Officers and employees
during relevant times have firsthand knowledge of the Paco

operations arid the RWQCB allegations and orders all resulting in

liability to Paco

At this time Paco references the witnesses as Does one

through five hundred 500
Describe Property Damage or Personal Injury Claimed

Based on what Paco now knows the Items of damage include
but are not limited to the following money damages and special
damages both in the past and on continuing basis in defending
and dealing with the alleged harm to San Diego Bay environmental
and natural resources liabilities harm resulting from the

Ports unfair business practices and claims asserted by other

parties including the Port all to Pacos detriment

Pacos claim further includes legal and equitable indemnification
and/or contribution by the Port for any and all costs expenses
liabilities and damages paid or assessed against Paco in the

past at the present or in the future

Owner and Location of Damaged Property or Name/Address of

Persons Injured
The property that is damaged includes but is not limited to

RWQCBs specified portions of San Diego Bay adjacent to the 24th

Street Marine Terminal National City California and

22369
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surrounding real and personal Property as well money and
special damages incurred by Paco

Based on infoimation and belief Paco believed that relevant
portions of San Diego Bay and the 24th Street Marine Terminal are
owned by the Port In addition other surrounding real and
personal properties may be owned by the Port or private parties
Including Paco

The name and address of the Injured person Is the same as set out
in Item herein for the Claimant

The damaged real and personal property is located but not
limited to in on under and/or around San Diego Bay in the

vicinity of the 24th Street Marine Terminal National City
California

Amount of Damages Claimed as of the date of presentation of
the claim Jurisdiction over the Claim

The damages claimed exceed $10000

The jurisdiction for this claim rests in the Superior
Court

Additional Information

Any additional information concerning these matters may be
obtained from John Lortuon Counsel to Paco

Dated

Cl man t_______________________________
bb.rt ate President
taco Terminals Inc

22369
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PORT DISTRIC LIMEEOLDS
WITH POSSIBLE WASTE CONTAMINATION

Tonga Fuels Inc Facility at 2385 Shelter Island Drive

Underground storage taük p.trol.ua contamination The

underground stc1cage tanks have been reaov.d Tenant has

undertaken efforts at cleanup utilizing Converse Environ

mental Consultant Former tenant was Union Oil Co

Naico Plumbing Heating Co Site at 1420 Tidelands Ave
National City
iport by Xeinfelder Environmental Consultants indicates

some areas of staining of the surface soil likely the result

of petroleum hydrocarbon contamination The report mdi
cates that the total volume of the soils appears minimal

and probably does not exceed 10 cubic yards Two under

ground storage tanks are present whether there is any

contamination is not known

Paco Terminals Inc 24th Ave Marine Terminal National

City
Copper concentrate discharged in Bay

J-MAC and Dixieline Lumber Co Site at 3040 Tidelands Ave
National City
Petroleum hydrocarbon contamination as result of under

ground storage tanks

Airport Fuel Farm
Petroleum hydrocarbon contamination as result of under

ground storage tanks Tenants former tenants or operators

include Arco Lockheed Air Terminal Chevron U.S.A Inc
Texaco Shell Oil Jimsair Union Oil Co and Aircraft

Services mt

NASSCO Parcel South of 19th Street on Tidelands Aye
National City
Surface hydrocarbon contamination noted in report by Applied

Hydrogeologic Consultants The amount of contamination

according to the report appears to be limited to under 7-8

cubic yards of soil

Foot of Crosby Street
Petroleum hydrocarbon contamination from underground storage

tanks or above-ground storage tanks Tenants former

tenants or operators include Union Oil Co Sam Crivello as

operator for Union Oil ZanC Inc FG Petroleum Co
Inc and Crowley Constructors Crowley Constructors is the

most recent lessee and has not utilized the storage tanks

In addition the Port District has received Clean up and

Abatement Orders addressed to Shelter Island Boat Yard

Kettenberg Marine Bay City Marine and Mauricio and Sons
Current assignee of Mauricio and Sons is Nielsen Beaumont

Marine Inc

r. -r r- bJ
8481 12/MDM1
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111 CA.tFOaP4lA ___________

CALIPORNIA REGIONAL WATEF IUAUTY CONTROL BOARD
IAN DIEGO REGION

ani met s.
Ds Ct$SrnE 12124.1331

411 3S 41 14

July 198

CERTIFIED MAIL RETURN RECEIPT REOUESTED

Mr Anthony Mauricio President

Mauricio and Sons Inc

1864 National Avenue

San Diego California 92113

Dear Mr Mauricio

Enclosed is copy of Cleanup and Abatement Order No 88-86 This Cleanup and Abatement

Order is issued to Mauricio and Sons Inc under the authority of California Water Code Section

13304 for discharging waste in violation of Order No 85-03 NPDES No CA0107719 Waste

Discharge Requirements for Mauricio and Sons Inc San Diego County

You are hereby notified that you have the right to public hearing before the Regional

Board concerning Cleanup and Abatement Order No 88-86 on August 29 1988 If you desire to

have public hearing at the Regional Boards August 29 meeting you must notify this office

of your request for the public hearing in writing by July 29 1988 If no written request

for public hearing is received by July 29 then public hearing will not be scheduled

The August 29 Regional Board meeting will begin at 900 a.m in Room Bl09 of the State

Office Building 1350 Front Street San Diego

strongly urge prompt and complete response to each directive of Cleanup and Abatement

Order No 88-86 Both my staff and will be happy to work with you toward achieving

compliance with the Cleanup and Abatement Order If you have any questions concerning this

matter please call Mr James Munch at the above number

Ver truly yourscQ
LADIN DELANEY
Executive Officer

JBMbdk

cc Mr Jeremy Johnstone Environmental Engineer

do Water Management Division W-4
Environmental Protection Agency

215 Fremont Street

San Francisco California 94105
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STATI OP CALIFORNIA
_________

ChiPORN$A REGIONAL WATI JALITY CONTROL BOARD
SAd DIEGO REGION

9771 CIsreniont Mesa Bvd Suii

Sin Diego C.flfoni 92124-1331

TeI.ton 619 265-5114

Certified Mail-Return Receipt Requested
959 506 195

October 17 1988

Mr David Mulliken
Latham and Watkins

Attorneys at Law
701 Street Suite 2100

San Diego California 921018197

Dear Mr Mulliken

CLEANUP AND ABATEMENT ORDER NOs 88-70 88-79 88-78 88-86

As you know hearing before the Regional Board was requested by
Shelter Island Boatyard Bay City Marine Inc Rettenburg Marine
Corporation and Mauricio and Sons Inc in order to contest the
findings of the subject Cleanup and Abatement Orders which were
previously issued by the Regional Board Executive Officer After
taking testimony from Regional Board staff and representatives of
the four boatyards at its regularly scheduled meeting on October

1988 the Regional Board continued the hearing to November 21
1988 the next scheduled board meeting date

The Regional Board intends to conclude the hearing on the Cleanup
and Abatement Orders at its November 21 board meeting

At the October Regional Board meeting Senior staff engineer
David Barker gave staff pre8entation regarding the boatyard
Cleanup and Abatement Orders The substance of Mr Barkers
October testimony was contained in the findings of the subject
Cleanup and Abatement Orders We do not intend to repeat Mr
Barkers presentation at the November 21 meeting however he
will make brief introductory remarks and update the Board on
issues related to the Cleanup and Abatement Orders that have
occurred since the October meeting Staff engineer James Munch
and Environmental Specialists Peter Michael Christopher
Sandall and Deborah Jayne who participated in site inspections
and sampling will be present at the November 21 meeting and
will be called by the Regional Board to testify if necessary
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Mr David Mulliiien -2-

In order to expeditiously conclude the hearing on the boatyard

Cleanup and Abatement Orders the boatyards are required to

submit to the Regional Board no later than November 1988

list of all witnesses whose testimony the boatyards
intend to introduce on November 21 and

The written testimony of each witness Bach witness

will be given five minutes to sunmarize his or her

written testimony at the hearing on November 21

The boatyards will be given total of thirty 30 minutes for

cross-examination of Regional Board staff Cross-examination will

be restricted to matters covered on direct testimony unless

otherwise authorized by the Regional Board chairman Additional

time for cross-examination may be allowed at the discretion of

the Chairman upon demonstration by the boatyards that

additional cross-examination is necessary relevant and not

redundant

Members of the public other than the boatyards and their

representatives will be given five minutes to give oral

testimony Interested members of the public are encouraged but

not required to submit their testimony in writing to the

Regional Board

The hearing on November 21 will be limited to the validity of

the findings in the four Cleanup and Abatement Orders previously
issued to the boatyards in this matter The Regional Board will

conduct another hearings in the future to consider whether the

remedial action alternative identified by the boatyards is

appropriate and to make appropriate amendments to the Cleanup and

Abatement Orders All interested persons will be notified of

this future hearing or hearings

would now like to address the Best Management Practices plan

analysis report and the sediment cleanup alternative analysis

report required under the directives of the Cleanup and Abatement

Orders At the October hearing you reported that work would

be initiated on these reports and that the required reports would

be submitted by November 1988 As you may know the sediment

cleanup alternative analysis report is required to include

detailed analysis of the lateral and vertical extent of the

contaminated sediment associated with various cleanup levels for

each boatyard During meeting with Woodward Clyde consultants

on October 12 1988 it was determined that such an assessment

could require the collection of additional samples and that there

was insufficient time for sample collection and analyses prior to

November In view of the fact that time extension appears

necessary to allow Woodward Clyde consultants to properly
evaluate the various alternative cleanup levels request that
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Mr David Mullikei -3

you review the requirements for completion of the sediment

cleanup analysis report and provide me with revised time

schedule for completion of the report Regarding the Beet

Management practices plan analysis report appreciate your

cooperation in preparing this report and request that you inform

Mr David Barker of my staff of any delays that will prevent the

submittal of this report by November

If you have any questions or wish to discuss these matters

further please contact Mr David Barker of my staff at the above

number

Very truly yours

LADIN DELANEY
Executive Officer

DTBcg

cc Mr William Roberts
General Partner
Shelter Island Boatyard
2330 Shelter Island Drive

San Diego Ca 92106

Mr David Lloyd President

Bay City Marine Inc
4960 North Harbor Drive

San Diego Ca 92106

Mr Thomas Fetter President

Kettenburg Marine Corp
2810 Carleton Street
San Diego Ca 92106

Mr Anthony Mauricio
President
4auricio and Sons Inc
1864 National Ave

San Diego Ca 92113

Mr John Foley
Regional Board Chairman

Moulton Niguel Water District

27500 La Paz Rd

Laguna Niguel Ca 92677-1098

Mr Howard Susman

Hillyar Meyer
Attorneys at Law

California First Bank Bldg
530 Street 14th Floor

San Diego Ca 92101-4479

Ms Sheila Vassey
Office of Chief Counsel

State Water Resources Control

Board
P.O Box 100

Sacramento Ca 95801-0100

Mr Don Nay
S.D Unified Port District

P.O Box 488

San Diego Ca 92112
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Jr CALIFORNIA ________________________________ GEORGE OEUKMEJIAN Go.io

ATE WATER RESOURCES CONTROL BOARD

PAUL BONDERSON BUILDING

901 STREET

P.O BOX 100

SACRAMENTO CALIFORNIA 95801

916 3220215

OCT12
OLiI

Mr David Hopkins
Mr Mark Martin

Hillyer Irwin
530 Street
San Diego CA 92101

Dear Messrs Hopkins and Martin

CLEANUP AND ABATEMENT ORDERS NOS 88-70 88-78 88-79 AND 88-86

This is to confirm my representation to you on October 1988
at the meeting of the California Regional Water Quality Control

Board San Diego Region that the San Diego Unified Port District

would be given the opportunity for hearing and the opportunity

to present any available defenses prior to amendment of the

abovereferenced enforcement orders to include the Port District

as discharger

Please contact me at 916 322-0215 if you have any questions

regarding this matter

Sincerely

Staff Counsel

cc Jack Foley Chairman
Ladin Delaney Executive Officer
San Diego Regional Water Quality
Control Board
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doodward-Clyde ConuItants
619

LETTER OF TRANSMITTAL

SNJ DIE IGICNAL WNIER QUALITi CLtTIOL BOARD October 12 1988
TO _____________________________________________ DATE _______________________

9771 C1airint frsa Blvd Suite 8853235T

______________________________ ____ PROJECT NO _____________

San Diego 92124-1331

A1TENTION Delaney

SUBJECT PROJECT ja1 BaSin Boatyards- Cleanup Abat nt Orcers

IN ANSWER TO THE REQUEST OF aneY

WE ARE TRANSMFfl1NG HEREWITH LII UNDER SEPARATE COVER

THE FOLLOWING Exhibits for Public Hearing of October 1988
Aerial Pto

Ketteriberg Marine Plot Plan

Shelter Is1ar Boatyard Plot Plan

FOR YOUR LII APPROVAL FILES

LI COMMENTS LI INFORMATION

LI DISTRIBUTION LI USE

REMARKS

PLEASE NOTIFY US IF ENCLOSURES LISTED ARE NOT RECEIVED

COPIES TO

Very truly

By Barry Graham
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State of California

Regional Water Quality Control Board

San Diego Region

EXECUTIVE OFFICER SUMMARY REPORT
October 1988

ITEM 9d

SUBJECT ENFORCEMENT
CLEANUP AND ABATEMENT ORDER NO 88-86

MAURICIO AND SONS INCORPORATED
SAN DIEGO COUNTY

DISCUSSION On April 22 1985 this Regional Board adopted Order No 85-03 NPDES

No CA0107719 Waste Discharge Requirements for Mauricio and Sons Inc
San Diego County Order No 85-03 renewed existing waste discharge

requirements and established additional waste discharge requirements

prohibiting the discharge of various boat repair wastes to San Diego Bay

The facility is located on the shoreline of the Commercial Basin portion of

San Diego Bay at 2420 Shelter Island Drive on land owned by the San

Diego Unified Port District in the City of San Diego

By letter dated February 1988 Mr Anthony Mauricio Jr President

Mauricio and Sons Inc reported that the companys facility at 2420

Shelter Island Drive had been sold to Nielson and Beaumont Marine Inc

The letter stated that Mauricio and Sons Inc would be responsible for

any NPDES permit violations to February 1988 and that Nielson and

Beaumont Marine would be responsible from that day forward The NPDES

permit violations discussed in this order occurred prior to February

1988 Accordingly the Regional Board has named Mauricio and Sons inc

as the party responsible for compliance with directives of Order No 88-86

Mauricio and Sons Inc has sedimentation sump just adjacent to the

tideline and beneath the marine railway which receives runoff from storm

events as well as miscellaneous water flows from the work area The

purpose of this sump is to remove by gravity settling particulate matter

such as paint chips from the miscellaneous work area water flows

Overflow water from the sump is discharged to San Diego Bay The sump

is periodically inundated by bay water during periods of unusual high tides

On February 1988 Regional Board staff collected sediment sample

from the above mentioned sump Additionally on February 1988

Regional Board staff and California Department of Fish and Game staff

collected eight bay sediment samples from portion of Commercial Basin

directly fronting the Mauricio and Sons facility The sump sediment
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ITEM 9d

DISUCSSION Continued

sample and the eight bay sediment sample analysis results show very

elevated concentrations of copper mercury and tributyltin with

respect to background concentrations Furthermore the eight bay

sediment analysis results show that the concentrations of copper

mercury and tributyltin decrease markedly with distance from the

Mauricio and Sons facility Based on the foregoing Regional Board

staff concluded that the elevated concentrations of copper mercury

and tributyltin are the result of discharges of boat repair wastes

from Mauricio and Sons Inc

On July 1988 the Executive Officer issued Cleanup and Abatement

Order No 88-86 to Mauricio and Sons Inc

ISSUE Does Mauricio and Sons Inc or the San Diego Unified Port District

have any objections to Cleanup and Abatement Order No 88-86

RECOMMENDATION Staff will make presentation on this item

CUT 007772
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HILLYER IRWIN
PROFtISIONAL CORPORATION

AflOR.NEYS AT LAW

CALIFORNIA FIRST BANK BUILDING

530 STREET t4ni FLOOR

SAN DIEGO CALIFORNIA 92101-4479

ItLtPNONC SI9-234e121

LECOPIE RIQ-343954

CI.1$ Lt z-e
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STEVEN SAVLER

E8 EDES0OTEP
SIEP.EN SPIGANO

August 25 1988

California Regional Water Quality
Control Board San Diego Region
9771 Clairemont Mesa Blvd Suite
San Diego CA 921241331

Attention James Munch

Re Cleanup and Abatement Order
Kettenberg Marine
Cleanup and Abatement Order
Shelter Island Boatyard
Cleanup and Abatement Order
Mauricio Sons Inc
Cleanup and Abatement Order
Bay City Marine Inc

No 8878

No 8870

No 8886

No 8879

REPLY EFER TQ

OLP FLE

8481.20

IAUG I9

Dear Mr Munch

This will confirm our telephone conversation earlier this
month in which you indicated that the hearing on the above-
entitled orders has been continued from August 29 1988 to October

1988 You indicated that the time and place of the hearing
will be the same unless we are notified differently prior to the

hearing

If you have any questions please feel free to contact me

MDM/bj
cc San Diego Unified Port District

Very truly yours

Mark Martin

Hillyer Irwin
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PACO TERMINALS INCORPORATED

SAN DIEGO UNiFIED PORT DISTRiCT

COPPER ORE BAY SEDIMENT CLEANUP

NPDES ORDER 85-91

ENF REPORT FILE 12/88-08/89

02-0045.06 STATUS
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OSCAR IRWIN
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JAMES DRIJMMONO
PETER IPPOLITO
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HOWARD ALLEN
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HOWARD SUSMAN
DAVID HOPKINS

HILLYER IRWIN
PPOESSIONAL CORPORATION

AUORNEYS AT LAW

CALIFORNIA FIRST BANK BUILDING

530 STREET 14TH FLOOR

SAN DIEGO CALIFORNIA 92101-4479

TELEPHONE e19 234-6121

rAx erg 234-3054 234-0615

CLIarIs I.4ILLVER IS7Z-Z95P

ROBERT ZAJAC
CHARLCS INGOEP

STEVEN HILL

MICHAEL MILLEPICK
MURRAY LEWIS

DONALD CUPIT
MAPK BUOWID

LESA CHRISTENSON
MARK MARTIN

DOROTHY ALMOLJP
CAP 9ONC

STEVEN SAYLEP
0E9 PEDERS DOTTER
STEPHEN BRIGANDI

OENNIS SEYMOUR JP

Deceiaber 15 1988

Regional Water Quality Control Board
San Diego Region
9771 Claireniont Mesa Blvd Ste
San Diego CA 92124

ATTN Ladin Delaney Executive Officer

IN REPLY PEFE TO

OUR FILE

RESPONSE OP THE SAN DIEGO UNIFIED PORT DISTRICT
IN OPPOSITION TO THE REQUEST OF PACO TERMINALS INC

TO ADD THE PORT DISTRICT AS RESPONSIBLE PARTY
UNDER CLEANUP AND ABATEMENT ORDER 85-91

INTRODUCTION

The San Diego Unified Port District the Port District

opposes the request of PACO TERMINALS INC PACO to the

Regional Water Quality Control Board the Board to add the

Port District as responsible party under Cleanup and Abatement

Order 85_91.1 That Order names PACO as the responsible party

PACOs Submission is entitled Liability of the San Diego
Unified Port District for Alleged Copper Discharges at the
24th Street Marine Terminal National City California In
this Response it shall be referred to PACOs Submission

PACOs Submission was made to this Board on September
1988 The Port District did not receive copy until

footnote continued

JAN 1i19
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for abatement and cleanup of copper concentrate discharges

caused by PACOs operations as lessee and terminal operator at

the Port Districts 24th Street Marine Terminal in violation

of requirements imposed upon PACO by NPDES Permits 7972 and

84_50.2

PACOs request should be denied Naming public

agency/landowner as an additional responsible party for cleanup

is unprecedented In this case it raises serious legal arid

public policy questions Most significantly adding the Port

District to the Order at this late date is not likely to

facilitate or expedite cleanup On the contrary it is likely

to delay cleanup

footnote continued from previous page
October 14 1988 This written Response is made pursuant to

request to the Port Districts counsel by the Boards
Executive Director and staff at November 1988 meeting

In addition to this written Response the Port District
reserves its right to participate in the public hearing on
this question that the Board has noticed for January 23 1989
and to present evidence and argument at that hearing Counsel
for the Port District welcomes conferring with the Boards
staff and Executive Director concerning issues appropriate for
the presentation of written or oral evidence and additional
argument at the hearing

Apparently because the Cleanup and Abatement Order results
from violations of those NPDES permits PACO has requested the
Board to add the Port District retroactively to the permits
as well as adding the Port District as responsible party
under the Cleanup and Abatement Order The Port District
concurs with PACOs apparent contention that it is
inappropriate to name the Port District as responsible party
under the Cleanup and Abatement Order when it was not subject
to the permit requirements Nevertheless the Port District
is unaware of any circumstance in which party has been named
retroactively to the requirements of an existing NPDES permit
In fact to do so would raise serious due process concerns
Furthermore in this case it would be meaningless act since
PACO has ceased operations at the site and there are no
further copper concentrate loading activities taking place
there
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The Port District is unaware of any State Board action

naming public agency/landowner to cleanup and abatement

order directed at discharges of private operator/tenant

State Board Orders and Chief Counsel Opinions concerning that

possibility suggest that public agency/landowner should not be

named as responsible party under cleanup and abatement orders

except in order to utilize its governmental powers to expedite

and facilitate abatement Abatement is not at issue here since

PACO has terminated its lease at the site and no further

commercial activities involving copper concentrate are taking

place there Thus there are no further activities which would

be the proper subject of an abatement order

Even if State Board Orders and Chief Counsel Opinions

concerning public agency/landowner liability can be interpreted

to include liability for cleanup it is clear that they

contemplate only secondary liability for cleanup on the part of

the public agency Those State Board Orders and Chief Counsel

Opinions have cautioned that the public agency landowner should

not be named when the private operator/tenant is in compliance

with the Cleanup and Abatement Order The purpose underlying

the broad extension of environmental liability to private

party nonoperating landowners is to avoid public liability for

the cleanup That purpose is hardly served when the landowner

to which the liability is extended is itself public agency

The public agency landowner should be named if at all only as

last resort

PACO apparently acknowledges that the current status of

State Board Orders and Chief Counsel Opinions regarding
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nonoperator public agency/landowner liability would result in

denying PACOs request However PACO seeks to avoid that

entire line of authority by characterizing the Port District as

an operator of the facility To do so PACO stresses the Port

Districts ownership of the storm drains at the site which

apparently led this Board initially to consider the Port

District as the appropriate party to apply for the NPDES permit

and the presence of Port personnel at the site However PACOs

characterization ignores the facts which establish that PACO was

the operator responsible for discharge The Port District was no

more active in the operation than the usual landowner It should

therefore be treated as nonoperating public agency/landowner

under State Board precedent

Specifically PACO ignores that

Although there was discussion between
the Port District and this Board concerning
the possibility of the Port District
applying for the NPDES permit this Board
the Port District and PACO all eventually
agreed in 1979 that PACO should apply for
that permit Eventually PACO did apply for
and receive that permit The Port District
was not even named in the permit

All discharges covered by Cleanup and
Abatement Order 85-91 occurred during the
period of PACOs permit since the baseline
for cleanup under that Order is the 1979

level of copper concentrate Therefore
none of the cleanup is attributable to any
period of confusion during which it had been
considered that the Port District might have
been the proper permit applicant

The environmental assessment for the
facility was prepared by PACO That
assessment and subsequent representations
by PACO led the Port District and this
Board to believe there would be no discharge
either directly into the bay or indirectly
through the storm drains as result of
PACOs activities at the site In addition
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in that environmental assessment PACO
undertook to take all necessary steps to

prevent discharge both over the pier face

and through the storm drains

PACOs agreements with the Port District
make PACO responsible for preventing
discharge by complying with state laws and

regulations and for cleanup

PACO controlled all copper concentrate

storing and loading activities at the

facility including unloading the copper
concentrate from railroad cars placing the

copper concentrate in the storage area
determining the best management practices
for preventing discharge of the copper
concentrate either directly over the pier
face or indirectly through the storm drains
transporting the copper concentrate to the
loading crane outfitting the loading crane
with clamshell bucket which apparently
permitted additional discharge during the
loading process and hiring longshoremen
and commercial crane operators who
accomplished the actual loading operation

It is clear from this larger picture that the Port

Districts ownership of the storm drains does not convert it

from nonoperating public agency/landowner into facility

operator To the extent that any discharge took place through

the storm drains it is attributable to PACOs failure to

implement the required best management practices plan to prevent

discharge

PACOs supplemental argument that the requirement that PACO

obtain Port District approval for improvements to implement the

plan to prevent discharge into the storm drains also does not

convert the Port District into a-facility operator Provisions

requiring lessor approval are common and should not be utilized

by this Board as means of converting nonoperating landowner

into an operator

5--
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In short despite PACOs lengthy protestations the Port

District is merely nonoperating landowner and because it Is

public agency should not be named as responsible party to

the cleanup provisions of PACOs Order particularly when as

here PACO is in compliance with the Order

Finally it is apparent to the Port District that the real

motivation behind PACOs request to add the Port District as

responsible party under the Cleanup and Abatement Order is to

permit PACO to attempt to abdicate its primary responsibility

for cleanup under the Order to shift primary cleanup

responsibility to the public and possibly to attempt to

involve this Board in the ultimate apportionment of liability

between PACO and the Port District This Board has already

specifically found that it was PACOs operations which caused

the discharges of copper concentrate into San Diego Bay This

Board has also already found that PACO acted negligently in its

failure to implement best management practices to prevent those

discharges In addition this Board has concluded that PACO may

have been criminally liable for those discharges and at the

very least should be held civilly liable for those discharges

In fact this Board has already assessed and PACO has already

paid civil penalty in the amount of $50000.00

Now PACO essentially is suggesting to this Board that its

long prior history of non-compliance is attributable to the Port

Districts failure to exercise greater control over PACO In

this context PACOs request that its lessor be named as

responsible party for PACOs own activities as lessee sounds

distressingly like the child who is convicted of murdering his
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parents pleading to the court for mercy on the grounds that he

is an orphan

If this Board names the Port District as an additional

responsible party PACO is likely to attempt to abdicate its

cleanup responsibilities to the Port District In that event

the primary result of granting PACOs request will be to delay

the cleanup while the Port District and PACO determine their

respective legal rights obligations and remedies

If PACO does not intend to attempt to abdicate its cleanup

responsibilities to the Port District then its only motive for

seeking to add the Port District as responsible party is to

attempt to gain an advantage in determining the apportionment of

liability for cleanup between PACO and the Port District PACO

has already filed government claim against the Port District

for costs related to cleanup and obviously intends to pursue

civil litigation against the Port District.3

The purpose of this Board is not to become involved in that

apportionment issue It is not the proper forum for determining

apportionment of liability PACO is large and sophisticated

enterprise that is fully capable of pursuing any rights it may

have in the proper forum During the term of its lease PACO

shipped approximately 1.5 billion of copper concentrate through

this facility On information and belief in addition to

pursuing possible claim against the Port District it has

The Port District submits that it bears no responsib2.lity
for cleanup as between the Port District and PACO As discussed

above the discharges were entirely attributable to PACOs
activities In addition PACOs agreements with the Port
District require PACO to insure and indemnify the Port District
for any costs or liabilities incurred as result of PACOs
activities
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asserted claim for environmental liability against one of the

mobile crane operators it hired at the site and through its

attorneys Gray Cary Ames Frye has filed civil action for

reimbursement of its response costs against twentyfour of its

insurers It is the Port Districts belief that it is also

covered under many of these insurance policies

Against this background and because there is no clear

authority for this Board imposing joint and several liability

adding the Port District to the Order will inevitably and

unnecessarily involve this Board in apportionment issues

Rather than dealing with apportionment questions the purpose of

this Board is to accomplish rapid cleanup without the

expenditure of public funds That purpose will be most clearly

served by denying PACOs request The cleanup should then go

forward on schedule If PACO is correct that the Port District

bears some ultimate responsibility for cleanup costs which the

Port District denies PACOs appropriate remedy is through

government claim and civil litigation not through burdening

this Board with extraneous issues that will do nothing to

advance cleanup

PACOs request should be denied
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II

DISCUSSION

PACOs Request To Add The Port District As Responsible
Party Would Be Contrary To State Board Decisions And Policy
Concerning Public Agency/Landowner Liability For
Enforcement

PACO cites several State Board Decisions holding landowners

responsible for the discharges of their operator/tenants

However PACO either ignores or glosses over the State Boards

additional req-uireinents for maintaining an enforcement action

against public agency/landowner

Those requirements are not present here In fact this

case presents an excellent illustration of the importance of

those factors and the necessity for exercising extreme caution

in naming non-operating public agencies in enforcement actions

As authority for naming the Port District to this

enforcement order PACO first erroneously relies on State Board

cases naming private party landowners to waste discharge

requirements or to NPDES permits related to the operations of

their tenants The Chief Counsel of the State Board has

indicated in memoranda to both the State Board Members and to

Executive Directors of the Regional Boards that it is

permissible to name landowners to waste discharge requirements

and NPDES permits regulating discharges from their tenants

operations based solely on the landowners ownership of the

land Memo from William Attwater Chief Counsel State Board

to All Regional Board Executive Officers April 13 1988 copy

attached hereto as Exhibit memo from William Attwater
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Chief Counsel State Board to James Easton March 22 1988

hereinafter cited as March 22 1988 Attwater memo copy attached

hereto as Exhibit memo from William Attwater to Regional

Board Executive Officers May 1987 hereinafter May 1987

Attwater memo copy attached hereto as Exhibit

Nevertheless those cases are inapplicable here It is

well established that the PorterCologne Water Quality Control

Act does not require that landowner be named in the waste

discharge requirements issued to lessee Order No WQ 86-11

Southern California Edison Company In this case the Port

District was not named in the NPDES permits which PACO violated

PACO offers no authority for retroactively naming party

much less public agency to permits or discharge requirements

To do so raises obvious due process concerns

To name private nonoperating landowner in an enforcement

action related to its operating tenants activities the State

Board requires there to be substantial evidence that the

landowner knew or should have known about that its tenants

business activities carried the potential for discharge and that

the landowner had the ability to control the discharge In this

case the Port District knew of the potential for discharge

However PACO had repeatedly assured the Port District in its

negotiations and in its Environmental Assessment that discharges

could be eliminated or sufficiently controlled by such measures

as covering the stored copper concentrate with tarps grading

the storage site and barricading both the pier face and the

storm drains Environmental Assessment attached hereto as

10
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Exhibit The Port District had every reason to believe that

PACO would live up to these representations

Similarly the Port District did not have any substantial

ability to control the discharges PACO was responsible for

activities regarding the handling of the copper concentrate In

addition PACO was responsible for maintaining the lease

premises cleaning debris and complying with all state and

federal laws and regulations The Port Districts power was

limited to entering and inspecting the premises and approving

improvements Lease Agreement and Terminal Operator Agreement

attached as Exhibits and to Pacos Submission Like most

commercial landowners the Port District presumably could

attempt to declare PACO in default of its agreements

The Port District is aware that several State Board Orders

have premised private landowner liability on mere awareness of

the general comitmercial nature of tenants activities and

similarly normally limited powers to control the operations of

the tenant The Port District submits that those orders may be

overly broad in their interpretation of nonoperating

landowners enforcement liability and reserves its right to

contest those decisions in the event that this Board grants

PACOs request

Even those decisions concerning private liability for

enforcement frequently include provision that the Regional

Board look to the landowner for cleanup only if the tenants

default on their responsibilities Order No WQ 8618

Vallco Park Under that standard the Port District should

not be named here because PACO has represented that it is in

11
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compliance with the Cleanup and Abatement Order In fact this

Board has found as recently as November 21 1988 that PACO is in

substantial compliance Addendum to Cleanup and Abatement

Order No 85-91 at paragraph Exhibit

The Port District submits that its knowledge and control of

PACOs operation were not sufficient to warrant imposing

liability on the Landlord for the Tenants discharges See

Order No WQ 85-7 Exxon Moreover even if other State Board

decisions imposing broad commercial landowner liability are

correct in so far as they apply to private landowners they

should not be applied to the Port District which is public

agency The apparent purpose of casting broad net of private

liability for environmental enforcement is to assure that the

landowner not the public treasury should bear the cost of

cleaning up the pollution May 1987 Attwater memo at page

Exhibit That policy would not be served by stretching to

include public agency landowner in an enforcement action

State Board precedent establishes that public agencies

should be named in enforcement actions only if it is established

by substantial evidence that the actual discharger in this

case PACO will not comply with the enforcement order and that

the public agency is not utilizing its governmental powers

quickly to rectify the situation March 22 1988 Attwater Memo

at pages and Exhibit

Again these factors are not present here Most

significantly PACO is complying with the Cleanup and Abatement

Order In Addendum to Cleanup arid Abatement Order 85-91

issued on November 21 1988 Exhibit this Board specifically

12
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found that Paco Terminals has to date complied with the terms

and conditions of the Cleanup and Abatement Order Since PACO

is in compliance State Board precedent requires that PACOs

reciuest to add the Port District be rejected

In addition the Port District submits that the second

additional requirement that public agency should be included

in an enforcement order only if it has failed to utilize its

governmental powers to address the problem contemplates that

nonoperating public agencies should be responsible only for

abatement provisions of enforcement orders but not to cleanup

provisions An agencys governmental powers are not

particularly useful to accomplish cleanup except by the use of

public funds That expenditure of public funds is inconsistent

with the purpose underlying the broad extension of landowner

liability that the landowner not the public treasury should

bear the costs of cleaning up the pollution May 1987

Attwater memo at Exhibit Naming public agency to an

enforcement order should only be used as last resort Id

On the other hand state agencys governmental powers

may be quite useful to help accomplish abatement of an existing

discharge Utilizing the powers of all governmental agencies

involved to ensure future compliance with environmental

requirements is consistent with fostering cooperation among

various agencies Such cooperation has been recognized as

high priority that could be jeopardized by adding public

agencies to cleanup orders In State Board Order No WQ 87-5

U.S Department of Agriculture Forest Service the State Board

added the public agency landowner to the discharge requirements

13
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in order to help assure the private party tenants compliance

However it also warned that adding the public agency to an

enforcement order may regrettably create an adversarial

situation and hinder cooperation among governmental agencies

which all have an obligation to protect the environment That

same distinction would militate in favor of naming public

agencies to abatement orders only but not to cleanup orders in

those situations such as this where the agency is not the

commercial operator of the discharging facility

An atmosphere of cooperation currently exists between and

the Port District and environmental enforcement authorities

For example the Port District earlier this year funded

$284000 project directed by the County Department of

Environmental Health Services to study health risks posed to

people who consume fish and shell fish caught in San Diego Bay

Furthermore the Port District has been serving with the

Regional Water Quality Control Board as part of the San Diego

Interagency Water Quality Panel 1987 Cal.Stats.Chapt 820

Assembly Bill 158 as amended by Assembly Bill 2325 1988

This spirit of cooperation should not be jeopardized by adding

the Port District to the cleanup provisions of an enforcement

order

Granting PACOs Request To Add The Port District As

Responsible Party Would Jeopardize Cleanup And Improperly
Involve This Board In Apportionment Issues

This Board has nothing to gain by adding the Port District

as an additional responsible party under the Cleanup Order As

14
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previously discussed PACO is currently in compliance with the

Order Compliance should be this Boards primary concern PACO

surely has not indicated to this Board that it intends to cease

compliance if the Port District is not named

However the Port District questions whether PACO will

continue to comply if the Port District is named There is no

clear authority for this Board to issue joint and several

liability orders Therefore naming multiple parties for the

same cleanup raises significant risks that the cleanup will be

delayed while the various parties determine their respective

rights and obligations

That scenario will inevitably involve this Board in the

resolution of apportionment issues so that the cleanup may

proceed The State Board has determined that this is not the

proper forum for resolving apportionment questions State Board

Order No WQ 862 Zoecon Corporation

In this case PACO has already instituted procedures to

have the apportionment issue heard in the proper forum PACO

has already filed government claim against the Port District

for reimbursement of PACOs response costs related to the

Cleanup and Abatement Order Filing government claim is

prerequisite to filing civil litigation against the Port

District governmental agency Government Code 900 et

Under Zoecon supra those civil proceedings between PACO and

the Port District should be permitted to take their course

Furthermore Pacos attorneys have filed lawsuit in

Superior Court against 24 insurers for reimbursement of all of

Pacos cleanup costs Paco Terminals Inc American Home

15
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Assurance Company et al San Diego Superior Court Case No

602586 copy of complaint attached hereto as Exhibit The

Port District believes it is an additional insured under the

insurance policies adding further complication should the

Regional Board name the Port District to the Cleanup and

Abatement Order Furthermore the Port District is informed and

believes that Paco has made demand against Cabrillo Crane

Company mobile crane company apparently hired by Paco to load

copper concentrate onto the ships Paco obviously has the

sophistication and knowledge to proceed with claims for

contribution As the State Board has determined however the

Regional Board is not the proper forum for resolving these

apportionment issues Therefore adding the Port District to

the Cleanup and Abatement Order at this time is clearly contrary

to State Board and Regional Board policy

The Port District submits that one of the reasons that

State Board orders have placed even private landowners only in

positions of secondary liability Order No WQ-18 Vailco Park

and has concluded that public agncies should be only

secondarily liable and should be looked to only as last

resort May 1987 Attwater Memo at Exhibit is to avoid

becoming involved in the difficult legal questions of joint and

several liability and/or apportionment of liability Simply

when the primary operating tenant is in compliance with the

Cleanup Order this Board has nothing to gain by naming the

landowner as an additional party to the Order

Finally PACOs enforcement history before this Board

certainly provides no reason for granting its request that

16
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another responsible party be added to the Cleanup Order First

the Cleanup Order itself states that the discharges at issue are

result of PACOs operations Cleanup and Abatement Order No

8591 paragraph 19 This Board has also concluded that the

discharges are result of inherent weaknesses in PACOs Water

Pollution Control Plan and inadequate implementation of that

Plan by PACO Id

In addition this Board has already determined that there

is sufficient evidence of PACOs culpability in violating the

permit requirements that it directed the Executive Officer to

issue complaint for Administrative Civil Liability to PACO

proposing liability in the amount of $200000 Executive

Officer Summary Report April 25 1988 Item 23 Exhibit

Regional Board Order 88-27 concluded that PACO may be civilly

and criminally liable for its failures to follow its Water

Quality Control Plan Ultimately the Complaint authorized by

Order No 88-27 was not issued because PACO voluntarily agreed

to pay civil liability penalty of $50000 and three year

annuity of $25000 per year to fund certain studies relating to

environmental issues in San Diego Bay PACO submission pages

Order No 8827 was issued based upon long documented

record before this Board of the inadequacy of PACOs Water

Quality Control Plan and its repeated noncompliance with the

Plan Now PACO comes to this Board essentially asking for

relief from its obligations under the Cleanup and Abatement

Order under the theory that the Port District as PACOs lessor

did not adequately control PACOs activities and compliance

17
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This Board should have none of it PACOs argument

essentially states that it should be relived of liability

because someone else should have prevented it from acting

unlawfully

The Port District Was Not The Operator Of The Copper
Concentrate Loading Activities

PACOs Attempt To fischaracterize The Port District

As previously shown State Board precedent dictates

that the Port District as nonoperating public

agency/landowner should not be named in this enforcement

action Nevertheless PACO seeks to avoid that precedent by

attempting to characterize the Port as an operator of the

facility

The history of the copper concentrate loading

operation clearly establishes that PACO and not the Port

District was the operator PACO conceived the idea of shipping

copper concentrate through San Diego and approached the Port

District PACO represented that it had vast experience in

loading copper concentrate PACO assured the Port District from

the outset that there would be no discharge of copper

concentrate as result of its operations PACO also assured

the Port District that it would design measures to prevent any

possible discharge and assumed responsibility in its agreements

with the Port District for implementing those measures

Finally PACO either hired or supervised all personnel involved

in the loading process Against all of the facts PACOs

assertion that the Port District and not PACO was the operator

of the facility is complete fabrication

18
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The Development of The Copper Concentrate Loading
Project Establishes That PACO is The Operator

PACO TERMINALS INC was incorporated as California

corporation on January 1978 Exhibit From all

appearances PACO was formed for the specific purpose of

conducting the copper concentrate operation in San Diego

PACO approached the Port District concerning the Project

In the lessee questionnaire response submitted by PACO to the

Port District PACO stated

PACO TERMINALS INCs operations on the
tidelands will be managed and developed by
principals of Pate Stevedor Company and

Cooper Stevedoring Company namely Robert

Page William Pate Angus Cooper II and

David Cooper. .These two companies have
been in the stevedoring business for three

generations and have operations at various

ports on the Atlantic Gulf and Pacific
Coasts and the Mississippi River Their

experience includes all types of cargo
handling and terminal management Exhibit

In 1983 prior to the renewal of PACOs NPDES Permit

Cooper Stevedoring Company merged with Smith Son Inc

another large stevedoring company PACO represented to the Port

District that this merger made PACO even stronger Exhibit

The concept of storing and shipping copper concentrate

through the 24th Street Marine Terminal initiated with PACOs

principals and the mining companies not with the Port District

Representatives of Pate Cooper and Amax Inc copper mining

company approached the Port District in late 1978 and stated

that Amax wanted to ship copper concentrate through the Port of

San Diego Amax insisted that the concentrate be loaded by Pate

19
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and Cooper through their planned new venture PACO rather than

through existing stevedor companies that already operated in

San Diego Agenda Sheet March 1978 Exhibit 10 Copper

had previously been shipped through the Port of San Diego on

only one other occasion

Prior to execution of any lease agreements PACO prepared

an environmental assessment of the project Exhibit The

environmental assessment was signed by ROBERT PATE as

President of PACO It states that the operation per Se does

not create spoils that cargo is very expensive and

all attempts will be made to reclaim the same Environmental

Assessment at page

Exhibit to PACOs environmental assessment states

tarpaulins will be in regular use and timber will be

stockpiled to construct timber barriers if necessary It

continues

Although applicant from its past experience
does not believe the following is necessary
it will if deemed advisable by the
appropriate authorities do any of the
following

Keep material covered with tarpaulins at
all times except when material is being
moved

Keep timber barriers in place

Place timber barriers around storm
drain There are two openings of the storm
drain on the leased premises The storm
drain runs into the bay

Place strainer device around drains
which will allow water to pass but will
retain particles

Use tarpaulin when ships are being
unloaded as between dock and ship

20
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Also PACO indicated on the checklist of Environmental

Effects that the project would not affect the water quality of

the bay Exhibit at page 27
The Port District relied on PACOs environmental assessment

and its protection plans

Your project description is the basis for
environmental review and defines the
project All mitigating measures which you
intend to include will be required as
conditions if the project is approved
PACOs submission Exhibit 21

PACOs Agreements With The Port District Established
That PACO Controlled A. Areas of Potential Discharge
and is Responsible For Environmental Compliance and
Any Cleanup

Based on PACOs representations including those concerning

its environmental responsibility the Port District granted

lease and terminal operator agreement to PACO PACOs

Submission Exhibits and The lease area was 100000

square feet For part of the lease term PACO also occupied an

additional iooooo square feet PACOs submission at page

Additionally PACO was provided up to 50000 additional square

feet under monthto-month agreements on an asneeded basis

Under these agreements PACO occupied the entire area where

copper concentrate was stored and loaded PACO was the only

entity handling copper concentrate at the 24th Street Marine

Terminal PACOs lease obligations specify that it is

responsible for environmental compliance

Paragraph 17 of the lease requires PACO to abide by all

laws regulations and rules These encompass environmental

21
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laws including requirements under the Porter-Cologne Water

Quality Control Act and the Clean Water Act

Paragraph 14 of the lease requires PACO to keep the

premises in clean and sanitary condition

Paragraph 38 of the lease requires PACO to remove all

debris from the premises and adjacent to the leased premises

so as to leave the same in as good condition as when first

occupied by

Under the terminal operator agreement PACO was responsible

for the handling storing and delivering of merchandise and

cargo Paragraph IV PACO was also required to provide

adequate personnel and equipment to perform the terminal

operators services PACOs Submission Exhibit pages

and

Both the lease and the terminal operator agreement required

PACO to defend and hold harmless the Port District for any

liability related to PACOs occupancy and operations Lease

Paragraph 20 Terminal Operator Agreement Paragraph VII

PACOs Responsibilities Included Obtaining Any

Necessary Environmental Permits

PACO attempts to make much of the fact that there was

initial correspondence between this board and the Port District

concerning the Port District applying for an NPDES Permit

However the background of the relationship between PACO and the

Port including the environmental assessment which culminated

in PACOs lease and terminal operator agreement all establish

that PACO had the responsibility for obtaining any necessary
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environmental permits Also none of PACOs protestations can

change the fact that PACO ultimately applied for and obtained

the NPDES Permit and did not live up to the requirements of that

permit See Exhibits 13 and 14

After PACO had submitted its draft environmental assessment

to the Port in February 1978 both PACOs representative

Keeling and Michael Needham then of the Port District

Environmental Management Section contacted this Board

concerning the project See Exhibits 11 and 12

PACOs own submission establishes that Mr Needham replied

to this Board that

in the process of preparing his

project description we requested that he

establish the extent to which the

commodity may need to have special measures
in order to assure there will be no

potential pollution problems It is our

standard procedure to point out to any

applicant that he is responsible under his
lease to comply with all applicable anti
pollution regulations

PACOs Submission Exhibit

Mr Needhamns letter then goes on

We intend to continue to exercise source
control for our marine terminal commodities
which obviates the need for any discharge
permits etc For the designated area for

PACO the lease will require that any
potential pollutants are source controlled
Thus the commodity will be handled without

pollutant discharge either into the

atmosphere or into San Diego Bay

PACO attempts to characterize this statement as the Port

Districts undertaking to assure that there will be no discharge

into the bay In fact that language especially as against the

entire background of the relationship between PACO and the Port
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is clear that the Port District is merely passing on to this

Board PACOs assurances to the Port District that PACO would

control the product such that there would be no discharges

Nevertheless in response to Mr Needhains March 1978

letter PACO Submission1 Exhibit this Board requested the

Port District to apply for an NPDES Permit on March 10 1978

PACO Submission Exhibit The letter state the application

must be received 180 days before the discharge or potential

discharge may commence

It is unclear from Port District records or current Port

District personnel Mr Needhain no longer being with the Port

District when this correspondence was received at the Port and

whether it was transmitted to PACO It is apparent that it was

not acted upon One explanation is that the Port believed

PACOs assurances that there would be no discharge or potential

discharge and therefore that no permit was required However

future events established that Port Districts reliance on PACO

was misplaced

On April 18 1979 this Board wrote to the Port District to

advise that PACOs handling of the copper concentrate at the

site caused at least three potential modes of discharge This

Board renewed its request that an NPDES Permit be obtained

PACOs Submission Exhibit

In response on April 23 1979 the Port Districts

Coordinator for Environmental Management wrote to PACOS Manager

requesting that he contact this Board to accomplish whatever is

necessary to bring this matter to an expedient resolution
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That letter went on to note the Port Districts position that

PACO had not complied with its environmental obligations

Early in 1978 prior to the approval of the

tenancy PACO stated firmly to the Port that
all necessary measures would be taken both
as to containment and operations to prevent
any pollutions entering the environment As

it appears that this has not been

satisfactorily achieved please keep the

Port advised as to progress on this matter

PACO contacted this Board and requested that the staff

visually check the areas in question again potentially

avoid permit procedure Board Interstaff Memo Nay 1979

Exhibit 13 PACO was unable to convince this Board that no

permit was necessary In early June 1979 PACO then apparently

took the position with this Board that the Port District should

be the proper applicant for the permit and that PACO would

merely assist the Port District in applying for the permit

PACOs Submission Exhibit 11 memo of the telephone

conversation apparently reporting PACOs position to this Board

As result the Board sent new set of applications to the

Port District PACOs Submission Exhibit 12
The Port District intrnediately replied to the Board that

PACO and not the Port District should obtain the permit

Letter from Port Director to Board Executive Officer June 19

1979 Exhibit 14 The letter states PACO Terminals is the

operator of the copper concentrate loading activity and under

their existing lease agreement they are required by the

District to comply with all applicable antipollution

regulations This is standard procedure for all Port District

tenants....If permit is required it seems appropriate that as
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the operator and the applicant PACO should apply for the NPDES

Permit as provided for in the Federal Water Pollution Control

Act as amended

PACO in fact applied for the permit on September 26

1979 Exhibit ii During the permit approval stage this

Board was aware of the steps to be undertaken by PACO to control

discharge of the copper concentrate Regional Board memo from

David Barker dated November 13 1979 states

The discharger has installed burlap

wrapping around each drain opening to

storm drain The burlap wrapping is

supposed to act as filter The efficiency
of the burlap wrapping will be determined by
the Regional Board staff as part of the

Water Pollution control Plan approval

process Exhibit 15
On November 26 1979 PACO submitted its Control Plan to

the Board which included

Protection of storm drains from run off These

drains are covered with water filtration material

doublewrap to prevent any discharge sample of

material enclosed

Stockpiles are covered with nylon reinforced

polyethylene material and held in place using rubber
tires
NOTE Stockpiles are located approximately 60 70
from water line

When material is loaded onboard vessel we are

using water trucks for dust control to prevent blowing
of material into the bay We use 20 40 SAVE-ALL

TARPS made of net and nylon reinforced polyethylene to

prevent dropping material into the bay

When vessel completes loading we use street sweepers
brush water to clean entire area Exhibit 16
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The Regional Board granted the NPDES Permit and established

waste discharge requirements for PACO on November 26 1979

Exhibit 12
In addition PACO assumed responsibility for all other

environmental obligations such as Air Pollution Discharge

Permits See Exhibit 17

In conclusion any confusion concerning the permit was

finally resolved in favor of PACO obtaining the permit and being

the only party named under the permit Although permit might

have been obtained more quickly had this confusion not existed

the absence of the permit did not contribute in any way to the

discharges at the site or exacerbate the current cleanup

problem The baseline for the Cleanup and Abatement Order is

the 1979 level of copper concentrate that existed as of the time

that PACO obtained its permit In addition the proceedings

before this Board involving PACO have established that PACO

lived in regular violation of the permit requirements in any

event The problem at the site was not delay in setting the

permit requirements it was that PACOs Plan proved inadequate

and that PACO regularly violated the permit requirements

Finally PACO also tries to make too much of hand-written

Board staff memo stating that PACO is the proper applicant for

the permit given no discharge through storm drains PACO

submission Exhibit 17 Nothing PACO says can change the fact

that any discharge of copper concentrate from storm drains was

caused by PACOs failure to comply with its obligations to

prevent the substance from entering the storm drains in the

first place Under any theory PACO is the appropriate primary
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responsible party under this Order PACO has other available

remedies it may pursue against the Port District for proper

apportionment of liability

PACO Controlled All Aspects of the Copper Concentrate

Storage and Loading Operation

In final attempt to characterize the Port District as an

operator PACO stresses the Port Districts personnel and

activities at the site However the facts are that PACO

controlled all aspects of the operation

PACO removed the copper concentrate from the railroad cars

PACO placed the material on the leasehold area and/or an

adjacent area which it leased on an asneed basis from the Port

For loading PACO would move the material with front-end loaders

to the area near the Port Districts container crane PACO

supplied and fitted the crane with clamshell bucket which

apparently did not sufficiently contain the material The Port

rented the container crane to PACO The container crane was

operated by and all loading operations were performed by

longshoremen hired by PACO and operating under PACOs direction

Additionally PACO utilized mobile cranes for loading copper

concentrate which were rented by PACO from crane companies in

the San Diego area The Port District believes that those crane

operators were employees of those crane companies However the

Port District had no control over either those crane operators

or the operators hired by PACO to operate the Port Districts

crane

As previously discussed it was PACOs responsibility to

cover the mounds of copper concentrate with tarps to prevent
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windblown discharge arid water runoff In addition PACO was

responsible for preventing discharge through the storm drains

PACO from the outset assured the Port that PACOs filter

method would prevent discharge from entering the storm drain

When this method failed it eventually became necessary to cover

the drains

PACO now complains that the Port District should be

responsible party because the Port Districts approval was

required for making changes to the storm drains Port personnel

initially expressed concerns over sealing the drains without any

sump or other filtration device since the ponding of water

could lead to pavement deterioration and resulting penetration

of the copper concentrate into the surrounding ground and

groundwater leading to possible damage to the site and

electrical equipment and eventually causing another potential

means of discharge into the bay However there is no evidence

that these legitimate concerns of the Port District delayed

PACOs compliance or significantly contributed to the present

cleanup problem At most this presents an apportionment issue

not properly before this Board

PACO also complains that Port District personnel controlled

the site The only Port employees routinely present at the site

were an electrician and mechanic Their purpose was merely to

repair any problems that might occur with the container crane

Of course any malfunction of the cranes electrical system

would not result in any discharge it would only require

shutdown of the crane and delay in loading operation As

previously discussed all other personnel at the site were
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either employees of PACO or employees of parties with which PACO

contracted They had no connection with the Port District

PACO also suggests that the discharges over the pier face

were obviously the Port Districts responsibility since PACOs

leasehold ended 120 feet from the pier face However PACO

entirely managed and controlled the loading operation Exhibit

to PACOs counsels February 18 1988 Submission to this Board

to attempt to avoid the assessment of the Administrative Civil

Liability specifically discusses PACOs BMP for dealing with

discharges over the pier face

Concentrates will only be placed on the shipside of
the slopeline during actual loading operation as the

concentrates are being placed on board ship It is

expected that there will be maximum of five working
days per month during which the concentrates would be

placed on the shipside of the slopeline At all other
times the concentrates will be stored on the landside of
the slopeline

At no time will concentrates be stored or placed
within 20 feet of the pier face This twenty foot safety
zone will ensure that concentrates are kept back from the

pier face to eliminate the possibility of spillage into the

bay as concentrates are being handled on the dock This

safety zone will be clearly identified

..at all times during the loading operation PACO
INDUSTRIES INC will maintain on hand manned three
thousand gallon water truck This truck is capable of

spraying forty foot wide path of water and will
constantly patrol the entire dock area spraying water as

frequently as necessary to wet down the concentrates
thereby preventing it from being blown by the wind The
spraying of water on the shipside of the slopeline will be
in the minimum amounts necessary to prevent blowing of

concentrates In no event will amounts of water be added
to concentrates in this area which will permit runoff into
the bay

At the completion of loading concentrates on board
ship any concentrate residue remaining on the dock will be
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immediately cleaned up with front-end loaders and by hand
with shovels and brooms There will be an emphasis on
manual labor shovels and brooms in clean up operations
since this is the most thorough clean up method In rio

event will water be used to clean concentrate or residue
from the storage pad on the ship side of the slopeline
Any remaining concentrates will be stockpiled landside of
the slopeline and placed under the tarps as described
above Exhibit 18

Obviously PACO was representing to this Board that it has

control of the loading operations irrespective of the

termination line of its actual lease space

Finally PACOs submissions suggests that the Port District

should be named as responsible party because it benefited from

the loading operations and encouraged PACO to move large

quantities of copper concentrate through the facility In fact

the rental provisions of PACOS lease were premised on PACO

moving 137500 short tons 124740 metric tons of copper

concentrate at the facility per year Any greater cargo

movement did not cause PACOs leasehold payments to the Port

District to be increased and greater shipments obviously

accrued primarily to PACOs benefit In fact PACO exceeded the

minimum tonnage requirements in almost every year of the lease

In the year one of its lease ending January 21 1980 PACO

handled 148785.35 metric tons in year two 259544.91 metric

tons in year three 541086.99 metric tons in year four

456227.38 metric tons in year five 105244.95 metric tons in

year six 196804 metric tons in year seven 290277.22 metric

tons Exhibits 19 and 20

This is not to suggest that the Port District did not

benefit at all from PACOs greater volume However any benefit
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to the Port Districts benefit was primarily indirect

through greater Port activity generating jobs and other economic

benefit to San Diego County consistent with the Port Districts

expectation in its role as government agency upon embarking on

the project

The minimum tonnage requirement
according to PACO will probably be exceeded
each year Their operations will add

measurably to longshoremen jobs and

require an additional 12 to 24 ship calls

year in San Diego

Staff believes this proposed lease is

in the interest of the Port of San Diego
It will add measurably to the maritime
commerce of the area Exhibit 10 See
also Exhibit 21

Thus primary beneficiary of PACOs lease and its large

product movement was PACO itself on the Port Districts

information and belief the value of the million metric tons of

copper concentrate handled by PACO at the facility was

approximately $1.5 billion Exhibit 21 value approximately

$800 per ton
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III

CONCLUS ION

For all the reasons stated here PACOs request to add the

Port District as responsible party under Cleanup and Abatement

Order 85-91 should be denied

DATED Decentber 15 1988 HILLYER IRWIN

By_______
Hopkins

Mark Martin
HILLYER IRWIN

Attorneys for
SAN DIEGO UNIPIED PORT DISTRICT
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Memorandum
APR38

A11 Regional Board Executive Officers

Willam Attwater

Chief Counsel

From STATE WATER RESOURCES CONTROL BOARD

Subie FORM FINDINGS FOR REGIONAL BOARD ORDERS

Attached is copy of form findings to be used by Regional Boards

in cases where Board holds property owner liable for cleanup

of pollution which was not caused by that owner Also attached

is memorandum explaining the forms and another memorandum

summarizing the principles involved when naming landowners in

orders

This issue will be included on the agenda for the May meeting of

the Executive Coordinating Committee

Attachments

cc Fresno Redding and Victorville

Regional Board Offices

Dale Claypoole Chief

Program Control Unit

Jioay/rrgliatt 4/l3/

CUT 002972
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Memorcindum

Dce MR22S
James .L Easton
Executive Director

William Attwater

Chief Counsel

STATE WATER RESOURCES CONTROL BOARD

Subec FINDINGS FOR WASTE DISCHARGE REQUIREMENTS APPLICABLE TO NON

CULPABLE PROPERTY OWNERS

In most cases it is proper for Regional Board to name

property owner on waste discharge requirements order or

cleanup and abatement order even though the property owner did

not directly cause the discharge of waste on the property e.g
the tenant or prior owner caused it number of State Board

orders have clarified the circumstances under which non

culpable property owner should be held responsible for cleanup

State Board Orders Nos 86-2 and 8611 Two recent orders have

limited this responsibility under special circumstances State

Board Orders Nos 875 and 876

The attached memorandum from William Attwater to all Regional

Board Executive Officers summarizes the elements which

Regional Board must show to hold nonculpable property owner

responsible under Regional Board order State Board member

Ruiz has suggested that it would help the Regional Boards if they

had amodel Nfindin.gu containing these essential elements This

memorandum is in response to her request

These model findings should not be rigidly applied They provide

guidance and may be changed as nfessary to conform to tfle

special facts in each case will transmit the findings to the

Regional Boards if you or Board Member Ruiz so oesire In

addition they could be added to the Administrative Procedures

Manual The model findings are as follows
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James Easton
Executive Director

FORM

ownerS name the Ow.ner has been was the owner

real property located at address or location description

the nPropertyM Aithouch Owner has not directly caused the

discharQe or threat of discharge of waste on the Prcperty Owrer

during the time he she it ówned the Propety knew.-or

should have known of the existence of the discharge or threat of

discharge Additionally during the time he she it owned

the Property Owner had some measure of control over the

Property.1

The following additional finding s.hould be used in cases where
the land owner is only secondarily liable because the owner is

certain type of government agency

FORM

TMOwner is aovernment agency which has legal duty to protect

the environment Therefore Owner is responsible for compliance

with this rder only if the party who directly caused the waste

discharge fails to timely comoly with this order and Owner fails

-1-if the Recional Board cannot prove measure of control
based on the evidence use this Form but delete the last

sentence and also use Form which states that the owner is Ofli
secondarily liable
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James Easton
Executive Director MAR 22E

to promptly use its governmental powers to remecy the waste

discharge

The followino additional finding should be used in cases where
the land owner is only secondarily liable because the Regional
Board cannot show that the owner had measure of control over
the property When using this Form delete the last sentence
from Form

FORM

aDuring the time heshe it owned the Property Owner did not

have anycontrol over the Property because insert exvlanatiori

Therefore Owner is responsible for compliance with tIis order

only if the party who directly caused the discharge of waste

fails to timely comply with this order

Attachment
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Memorcndum

Ia Regional Board Executive Officers

// .ttvater

William Attwater

Chief Counsel

FTam STATt WATER RESOURCES CONTROL BOARD

5UDe INCLUSION CF LANDOWNERS IN WASTE DISCHAR REQUIREMENTS AND ENFORCEMENT ORDERS

Attached is memo explaining many of the issues addressed in State Board

orders regarding the inclusion of landowners in waste discnarge reouirements

and enforcement orders Also inciuaed in the memo is brief explanation of

tne legal basis for decisions By no means are all of tne possible situations

which may confront you addressed State Board orders or the memo However

to the extent that the State Board has already dealt with some of these

questions it is important that there be substantial consistency by the

Regional Boards

The basic principles involved in naming landowners in orders can be sarized
ma few key points

Anyone owns land on which discharge is occurring is disharer
under PortarCologne

Any disonarcer can be named in waste disoharce recuirements and made

cenerally rescnsible for what goes on with regard to the property

Enforcen orders can be issued to landowner only if tne cleanup

involves something abotrt which tne landowner knew or should have known and

over whior he or she had some measure of control

If landowner is another piic ertiv which has the lecal duty tc

prote trie envronmenZ it is oroper tc nmc the acer.cy in wase discharo

reouirements out it snould only be mace tne smje of enforcement actions

after is cmea tna tne azuai csznarger wifl no comyanit_tne_
uoii entity is no mDving ciciy to rectify th situation

Findings of each element of iancownrs responsiiIiy must be supported

by suostantial eviuer.ce
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Reional E3ar Exeive Cficers

In adit1o it may be aovisabie to make enforcement oraers more realisti Dy

asigfliflg auties to lanoowner wnicfl reocnlze that tne lancowner in many

cases mus wait to see wnetner tile tenant Goes tie required taSK Defore

assuming tfle responsiollity for doing it

Aac hment
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Memorandum
JAvQi7

To State board MerS

William Attwater

Chief Counsel
From STATEWATERRE5OURCE5C0ROLBOARD

RESPONSIBILITY FOR CLEANUP

OUESTION

What is the proper basis for holding someone responsible for the cleanup of

site which threatens to pollute or is polluting water source

ANSWER

In general the law imposes the duty to protect the public from condition of

pollution or nuisance on site on those who are aware or should be aware of

the problen and who are in position to do something about it There are

however many subtleties in toe business of assessing responsibility and such

deteroiinations are highly dependent on the facts of each case

DISCUSSION

The Porter-Cologne Water Quality Act paints with broad brush wnen it comes to

assess4ng responsibility for the cleanup of polluted sites Section 13O4 of

the Water Code provides that any person wWhO nas dischaged or discharges

was-tee or any person wno has caused or permitted causes or permits or

threatens to cause or permitu the discharge of waste into water or where it

migttt get into water may De oroered to clean it up by the Regional Board

The word disnarge is not defined in the Water Code nor doe.s tne case law

offer any precise definition The State and Re boarcs have consistently

taken broad view of the words meaning and have applied it to indirect as

well as oire releases of pollution causing substances Tnus allowing an

existing source of contamination to spread from toe soil to nearby ground water

is as much discharge as pouring barrel of tne stuff into sump See for

example 2.oecon Corporation Oroer No WQ a6-2 and Stuart Petrole.un Order

No E6i5

CUT 002982



State Boad Menes S7

in an opinion of tne Attorney General issued in 19ES tne term discnarge is

discussed

Tne term discharget is not defined in the act but is

apparently used in two senses in Water Code Section 13054

as verb meaning to emit to give outlet to to pour forth

and as noun meaning ei tter flowing or ss-ui ng out or

that which is emitted Websters ew International Dictionary

742 ed unab 1951

The opinion goes on to apply that analysis to an abandoned mine wnich continued

to discharge tainted water after it was closed aown

It is irmateria1 that the mining operations may have terminated

before either purchased his present interest because the

discharge for which they are accountable is the existing and

continuing drainage from their holdings not tne now

discontinued mining 25 Cps.Atzy.Gen 88

In light of the broad PorterCologne coverage and the general use of the word

discharge the State Board has adopted series of orders dealing witn

several permutations of the landlordtenant and owner-former/owner dicotomies

Each of the State Board orders nas been based at least in part on line of

California cases which has assigned increasing responsibility to landowners for

most bad things that happen on their property Miong the leading cases are

Uccello Laudenslayer 44 Cal.App.3d 504 118 Cal.Rptr 741 1975 case

involving the landlords knowledge of vicious dog owned by his tenants

Coofer Golden 1955 135 Cal .App.2d 623 28 P.2d 90 assessirig the

Tiaoiiity of foier owner for injuries which occur after the sale and Sewell

Loverde 1969 70 Cal.2d 665 75 Cal .Rptr 889 concerming the ability of

lancowner to pass along certain responsioiii to tenant through lease

provisions Tnese and other cases all point in one direction landowner may

be held accountable for what transpires on the property he or she owns but the

courts will look to how much the landlord knew about what was happening on tne

property and how much control the landowner had over tne dangerous condition or

activity Nc brignzline standards have been crawn by the courts Each case

differs sligntly fran the others and the courts take pains to look to those

di sti nci ons

For examie in the Uccello case the plaintiff won the leal point and

acnieve rvesal of nonsuit lae case Lunov Calforia Fealty

1985 i70 Cal .ApO 3d 813 25 Cal pr 575 heic tiaz Ucceic aDcliec on tie

law but founc the fats railed to snow tnat the lanotcrc Knew acout the

aanger posed by oog on ne premises
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Stat Board Meroers

California courts have not as yet dealt witr tne situation where tne

landowner resoonsibility is judgec in ligrit of tne exercise of ne states

police power function The cases rave uniforn1y consicered tne cnpeting

rignts of two or more private parties TnØ public policy questions considerec

Dy tfle courts nave involved how fault and comoensation are apportioned- among

handful of inoividuals few feoeral cases nave begun to look at tne question

of how the generalized rignts of the public and tne taxpayers can reconciled

with the occasional unfairness visited on inoividual lanoowners

In U.S Mirabile 15 ELR 20994 DC EPA 1985 federal court relieved

secured crecitor fran liability for the costs of cleaning up polluted land it

had recently acquired tnrough foreclosure But in U.S Maryland Bank and

Trust Comoany 632 F.Supp 573 DC Md 1986 anothercurt he DanK

responsiole for EPAs costs of site cleanup even though the bank only owned

the property through foreclosure The only real difference between the two

cases is that the Maryland bank had owned tre property about four times as long

as tne Pennsylvania bank In one case the court sought to protect the

interests of lenders who may have all tne equity in piece of property wiped

out by cleanup bill The otner court wanted to reioturse EPA for the cost of

cleanup

Both cases are statutory interpretation exercises The recent Superfund

amendments known as SARA Superfund Amendments and Reauthorization Act of

1986 attenipt to deal with the problem created by the language of

Comprehensive Environmental Response Compensation and Liability Act of 1980

CERCLA which led to the conflicting judicial interpretations laid out above

Among other things the amendments include what is known as the TMinnocent

landowner defense purchaser of land will not be held accountable for toe

costs of cleanup if he or she did not know and had no reason to know that

hazardous substance was deposited there public entity has no responsibility

if it takes the property by escneat or condemnation An owner is not liable if

the property passes by inheritance or bequest The exceptions have few

exceptions but the most import4nt aspect of the new rules is that bank or

other lender is put or notice cnat incuiry into the past and proposed uses of

toe property is imoortant before mortoace is cranted

To date the S-ae Board has not been asked to deal with the ratner sticky

oacor as landowner issue State Board orders have dealt however with

wide variety of factual settings Beginning in 1984 with the Logsdon Order

No WQ .L_5 the State Board dealt with the naming of landowners in cleanup

and abatement orcers There tne landlords claimed no to know at was

happening on toe property they leased to wood preserving coany They also

claimed to be unaole to do anyzriing to prevent it The facts supported tne

Regional ord or bctn.issues The peziziones were snown to be well aware of

toe nature of the wood preserving ousiness based or earlier invoivemerrt at

another sze Furtnermore the lease cave tne landloros the rign and ability

to enter toe property to prevent the very sort of thing tnat was gOiflg
On

there
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Order No WQ 857 Exxon found the State Board overruling tne Regional Board

on tne inclusion of an oil company in leaking tank cleanup Exxon was oniy

invoivec in tne distribution of fuel to tne service station and was not

responsible for the inspection or maintenance of the tanks into wnicri the fuel

was poured The only evidence connecting Exxon with tne ownership of the site

was some personal property tax records which on closer inspection showed

Exxons noldings on the site to consist of some furniture some tools credit

card iniorinter and two used pumps

Five State Board orders were issued on the general topic of landowner

responsibility during 1986 The first Order No WQ 862 Zoecon considered

the plight of company wnich had recently acquired property from prior

owners wno had cischarged variety of riazardous chemicals into the ground

The Reionai Board looked to the current owner to clean up the site even thouch

others were likely to be far more culpable The State Board upheld tne

Regional Board action Because there was an actual movement of waste from soil

to water on the site continuing discharge existed for which the current

owner could be held responsible

State Board Order No WQ 8611 Southern California Edison approved the

inclusion of landowner in waste discharge requirements issued to tne operator

of two solar power plants No cleanup was involved and the order recognized

the importance of including the ultimately responsible party in the

requirements issued to the less permanent user of the site The order approved

the Regional Board decision to distinguish between the daytoday
responsibilities of the site user and the underlying responsibility of the

landowner

In Order No WQ 8515 Stuart Petroleum the issue was whether an absentee/sub-

lessor could be held to account for site cleanup along with the onsite

operator sublessee and the property owner Tne conclusion was that1 given

sufficient proof that the sublessor knew of the activities on the site and that

it had the power unoer the lease acreements to regulate the actity the

inclusion in the order was proper

The nex order adopted by the State Board No 8616 StinnesWestern
considerec petition from forcer landowner who felt that there was not

enough proof tnat the discharge was caused during its time in possession to

include it in cleanup order The Board applied the standard it set up in the

xon oroer and found tnat tnere was substantial evidence in the record to

support Regional Boards conclusion

The lastof the 1986 oraers No WQ 8618 Valico Park sustained cleanup

oraer issued by tne Regional Board to both the cuerr and former tenants of

-size and zc tne iandownr The latter appealec cartencing z.az it was unaoie

to regulate tne onsite activities of the tenants Tne State Board found that
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tne record supported tne Regional Board decision and tnat tne landowner nad

sufficient recourse under tne lease agreement to regulate tne ConoUct of tne

tenants Furtnermore the State Board recognized tnat tne Regional board

intenaeo to looK to tne landowner for cleanup only if the two principle parties

defaulted on their responsibilities

The most recent order adopted the State Board WQ 87S U.S Forest

Service dealt for tne first time with the naming of another regulatory

agency/landowner in waste discharge requirements The Board took special care

to tell tne Regional Board that any enforcement action should be taKen first

against the lessee and only as last resort against the Forest Service

However tne inclusion of the federal agency in the waste discharge

requirements was found to be entirely proper

As can be seen fr the orders issued by tfle Board distinction has be
made between the issuance of waste discharge requirements and cleanup and

abatement orders The former may properly be issued to landowners without

regard to their actual involvement in the discharge tne latter are subject to

the restrictions discussed above Two Board orders Southern California Edison

and U.S Forest Service involve waste discharge requirements and each

specifically says that the Regional Board should be careful in assessing

responsibility for site cleanup But each order makes it clear tnat waste

discharge requirements may be issued based on the ownership of the land and

need not consioer the other factors

CONCLUS ION

There is near total consistency between the way that the State Board has dealt

with the various ownership/responsibility questiorrs the case law witnin

California and tfle current federal approach to apportioning liability in such

things as Superfund cleanups The basic principle is legally supportable and

makes good sense as matter of public policy So long as the owner of piece

of land is aware of what is happening on the land or snould be expected be

aware and has the power to regulate tne conduct of which he or sne is aware

the landowner not tne public treasury should bear the costs of cleaning up

pollution and nuisances that occur on the land

cc James aston
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Tomas Fine Coordinator

Environmental itanagement

MAR 197C

ENVIRONMEt4TAL

MANAGEM ENT

Resolution 77-40

Attachment

Project Title

Location

PACO TERMINALS INC

UPD 770-31

Terminal 24 Port of San DieQo

APPLICANT

PACO TERMINALS INC
name of organization

Robert Pate

authorized per5on
President

titIeJ
do Pate Stevedorjnq ComDany

address
1248 Conception Street

Project Description Describe what is proposed the need what is to be accorn

pushed the major features and actions necessary to complete the project This

description should be self-explanatory and provide for comprehensive but speci

understanding of the proposal List all mitigating measures which have already
been included by the applicant note that approval will be conditioned on their

implementation See Exhibit

Bulk facility thai1e corr ron ntrt Trrnnl 2. Port of Sn flirr

Estimated construction costs N/A

1115

Construction to start

Completion date

N/A

N/A

SAN DIEGO UNIFiED PORT

Box l88

San Diego CaHforna
7l 291-3900

DISTRICT

21 12

INITIAL STUDY

ENVIRONiIENTAL ASSESSMENT

PREPARER OF EA

MobileAlabama 36601

phone 205 457-4571

PACO TERMINALS INC
name of organization preparing EA
Robert Pate

authorized person
President

title
c/o Pate Stevedorfnc ComDanv

address
1248 Conceotion Street

Mobile Alabama 36601

phone 205 4574571

for

LIPD

use

PROJECT INFORMATION
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Describe the project area including distinguishing natural and man-made charac

teristics Portion of Terminal 24 Port of San Dieco ooen soace-oaved jndutriai

marine ooeratin classifiction.NearbY facilities to leased area include scrap

yards warehouse and rnin

Attach site plan property plat and vicinity map On the site plan

identify the outlines of proposed and existing structures parking paving

landscaping undeveloped area and schematically show the major features

sentative portion of adjacent parcels The site plan can be properly modified

existing drawing or an adequately and carefully executed avu.a
detail As vicinity map use appropriate portion of U.S..S

map All maps or other attachments must be fully xerox reproducible and 5d
exceed 14 18 8-1/2 11 preferred

Describe the type of on-site cocrercial or industrial activities

Bulk handlinc fpci1itvJorr cnn rte
Se also Exhibit At

UPO Iiaster Plans Site Use Classification Industrial Marine Operations

Present/projected employees unkn

Present/projected customers clients average per day

Explain projections for and Assuminc normal

during uriloadinc operations to watch over car 8-10 while loadin shio

One major customer others expected

Total land area 100000 sq.ft total water area -O _S
What is the existing/proposed square footage of land area for

small
structures trailer 500 sq.ft paving fggn sq.ft

landscaping N/A sq.ft undeveloped N/4 sq.f

What is the predominant/maximum height Backhoe 13 ft

Existing/proposed parking On site Street parkingN/

Other parking used

Existing/proposed slips piers N/A

______slips ________long ________wide ______slips ________long _Wi

What is extent of grading excavation fill N/A _cubic yards

describe Copper concentrate wil be oiled in oiles betw 10 to 12 hich

otner sideW1 there be any dredging/nil or water areas N/A cubic yards

escribo

How do you intend to dispose of spoils Operation per se does not create sooi

Cargo is very expensive and all attempts will be made to reclaim the same

Do you have sediment chemistry and biological reconnaissance data No

What steps are being taken to minimize erosion or siltation during both the

construction and operational phase of the project As to any run off of

P_Der concentrate due to rain ane of reoose is between 900_1200 TarDauli

will be used recularlv and certain1vin case of heavy rain Seeother side

2115
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Estimated that there will be an average of 10000 to 20000 wet metric tons
at Terminal

Timber will be at job site to be used for timber barriers if necessary
See also Exhibit

CUT 002990

, 

I 
I 
~ 

i 
! 
; 
~ 
:j ,: 
• .~ 

· · ,. 
~ 
j 
:1 , 
~ 

~ 
~: 

? 
~ 
~ 
. .t. ,-

~ 
I .-
J :: 

i 
J 
.. .:. 
~ 

.1 
~ 
~ 

4. (f) Estimated that there will be an average of 10,000 to 20,000 wet metric tons 
at Terminal. 

(h) Timber will be at job site to be used for timber barriers if necessary. 
S~e also Exhibit "8". 
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Ci What steps are being taken to mitigate traffic noise dust and oth

during construction N/A

How is the design of the project coordinated with the design of the surround

ings Describe project appearance Attach sketch of elevations and/cr

landscaping plan if available Discuss any signs Aooearance is comoatible

with surrounding area see also Exhibit _____

for

use

II ENVIRONMENTAL BACKGROUND flFORMATION

Describe the environmental conditions of the site and surrounding area indicate

land use topographical features plant animal and marine life Describe both

land and water traffic patterns and peak and congestion problems as applicable

Leased space will be portion of Terminal 24 Port of San Diego Surrounding area

is classified as Industrial Marine Operations

Is there any public access to the bay over your project site N/A If yes
describe If the site is service facility indicate if controlled access is

available for your clients customers or the public _________________________

Who will be the primary beneficiaries of your project How will the public be

affected Commercial facility benefit will inure to Paco and Port of San Diego

indirectly increase American exports

Will the project bring more people to the area enable additional people to use

the area or require additional service businesses Minimal effect Project does

have indirect potential of more fully developing the shipping facilities of tne

Port of San Diego

What is the estimated number of daily motor vehicle trips round trips
now N/A after completion 10 trips

What is the estimated average round trip mileage for each daily vehicle trip

generated by the sites activities now N/A after completion 20

Explain your estimates for and Assume 10 employees average living

average of 10 miles from Terminal 24 Estimated that 1600 railroad cars will

be utilized during 12 month period Under ideal arrangement 1012 cars will

be unloaded per working day

3/15
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af How will the project affect adjoining areas

and possibility of dust exist However area is industrial raovard nv
.door and project should be compatible with adjacent area

List name and address of controlling interests for all adjacent parcels

including those controlled by public agencies

UPO Plat None UPO Plat

UPD Plat UPD Plat

What measures are proposed to conserve energy electricity gas water fei
or other natural or man-made resources Operation incorporates inherent simolici

Principal of applicant has tried conveyor belts but found sane to be ireffectiv

because of cohesive nature of cocoer concentrate tends to stick to belt ad
same

Discuss the fire protection needs of the site Describe exitirfi
lities Generally none except as to trailer Fire Deoartrient of National City

now service area

Discuss any environmental or coriunity features of the site or its urrr
which may be affected or affect the project Examine these both from the con

struction aspect and operationai functioning of the site Project is cooatibie

with existing area Project will create some noise and Dossibilitv of dust

However any dust is similar in consistency to wet talcum oowde- Mor9oy9 TlOSE

from surrounding area will be louder than that oroduced by croiect

CUT 002992
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III SPECIFIC IMPACTS

How is the land or bay affected Port has made reDort which indicates that

of copper concentrate 10 to 12 will not damace Davement Heicht of eauicrent wi

se Otner sine
Arty change in plant or animal life Probably norte at all

How ill any body of water be affected Water quality New Tsfti
in the water Water not materially affected Possibility of run off intc

but use of tarpaulin regularly and timber barriers when needed will mini
See Exhibit Any runoff into the bay Possibility as discussed herein

How is/will drainage be handled Use of storm drain on project

What materials other than domestic wastes are/iii be

sewer system Trailer has own facility nv

What change in water consumption will result Very rarely riles of cooer con

centrate will be soraved down to orevent Present usage 0- gal/day

FnUattchange in electric power consumption will result Consumption wiH rsut

utilization of cnntainr crn See over Present usage kwhr/nun

What change in gas/oil consumption will result Generally one bckhoe nd thre

front end loaders Present gas usage -0-

oil type 0- supply sources Regular commercial

How is air quality affected Quantify emissions from both stationary and mobil

SeA Ph sical
sources Consider also any dust odors fumes chemical vapors water sprays

roperties Listet Indicate specific mitigations Copper concentrate is very cohesive and will

fl Exhibit contain an averace water comopnent gf between 12 tr l2_Pust sfl
talcum powder Tarpaulins will generally be used and this will helo to oreveij

If dust is rob1em orodtirt wfll Ooen sDace eliminates

How are views from/to the site affected by the project Consider nearby proper

and surroundings Describe any project interference with the line of sight to

the bay from the nearest public road Viewer will see piles of drab orancubs

from 10 to 12 hich Generally 10.000 2nnn metric tons at oro1ect

rial will be cenerallv arrivinc in 10 to 12 ca aooroximateiv 1600 cars

otçmer siceat cnange tn the sound environment will occur on- or off-site Consider bon

construction and operational noise Indicate specific mitigations

Noise will occur but will not be excessive to that area

10 What are present/future methods of solid waste disposal and amounts involved

N/A

11 What are the present/future demands on urban support systems streets sewers

utilities restaurants industrial and corrercial support housing etc
Minimal effect Rarely yr mvd h.y



III SPECIFIC IMPACTS

not exceed present structures nearby For possible run off into bay see

question of this section and Exhibit

For container crane estimated 60000 per IH 300 hours per year

Estimated 125000 wet metric tons moved in one year
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IV CHECKLIST OF ENVIRONMENTAL EFFECTS

Check yes or no
Yes No

Does the proposal significantly change the present use of the site

Will the project require change in any Port District or City Plan_

Is the proposed use incompatible with existing plans programs or

policies of any governmental agency or jurisdiction

Does the project require any variance from existing codes and

ordinances

Will the project require any variance from existing environmental

standards air water noise etc
Does the project change any existing features of tidelands bay

estuary shoreline

Does the project alter any unique natural or man-made features

Will the project affect any historic or archaeological areas

Will the project increase the possibility of erosion or

sedimentati on

10 Does the project involve soil stability or geological hazards

11 Will the project affect existing cotrnunity facilities or services

12 Will the project require significant increase in public or

private services

13 Will the project affect traffic or transportation facilities

14 Will the project affect both on or off-site utility capabilities

15 Will the project materially alter the character of its

surroundings

16 Will the project have an adverse effect on adjoining conmunities

17 Does the project alter the employment base of the comunity

18 Will the project alter or limit access to public facilities or

recreational resources

19 Will the project alter the use of existing or proposed public

or corinercial recreational areas

20 Does the project involve the demolition or removal of existing

improvements

21 Will the project accelerate the development of adjoining areas

22 Does the project affect the conservation of any natural resources

23 Does the project alter the biological habitat of any flora fauna

or endangered species

24 Will the project alter or eliminate views or vistas

25 Will the project change the aesthetics of the area

26 After completion will the noise environment be different both

on or off site

27 Could the project affect the water quality of the bay

28 Will the project contribute adversely to air quality

29 Will the project substantially increase energy and water use

6115
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MITIGATING MEASURES

Describe which measures are incorporated in the project to mitigate identified

or potential adverse environmental effects These must be carried out condi

tions of any project approval and shall be part of the project descriptior

Tarpaulins are used regularly and this is best economical method in alleviatino

the small dust and water run off possibility Timbers will beat job site if

barriersarended.Xhibit

Specify how and when they will be carried cut Tarpaulins are in recular- uwa
dust or run off potential exists Timber barriers will beuse in case of hev

rail
Explain the extent and efrectiveness of rnitatcn expected and how this was

deteined Applicant believes possibility of adverse problers are sliaht and

cipal of applicant has vast experience in storage of cooper concentrate

What other mitigation measures were considered Other type of barriers such as

sand bacs etc Possibility of lowerina storace area constructinc settlinc area
._

._ .__ --

Why were they discarded Other types of barriers may still be used Lowerinc

storage area and constructThg settling area would be expensive and probably not

any more effective See Exhibit

VL ALTERNATIYES

concentrate

What alternatives were/are considered to reduce identified or potential adverse

environmental effects Evaluate in terms of using public tidelands for special

purposes Describe envircn.antai benents/iiablities or tre pro3ect and altar

natives Show how the project and alternatives is consistent with the provi

sions of the California Coastal Act of 1976 Other modes of trarisferrinccoooer

such as by conveyor belts have been tried but proved to be ineffective Mater

is piled at height that will conserve space but not damage pavement Project is

consistent with CCA of 1976 because it is water related industry and industrial

port water use

The law requires discussion of the environmental consequences of the no proj

alternative Indicate the environmental consequences of continuing the existir

conditions If project is not approved leased soace would continue to be an

paved space which is not being utilized

7/
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VIII BACKGROUND INFORMATION

UPD Property Plat 740 31 Dated

Ti tie ___________________________________________________

2. Pre-Apolication Project Processing

Have you discussed the proposed project submitted conceptual plans pre
sented the proposal to the Board of Port Corriiissioners or Port Director

If so when and in what form Assistant Port Director Oral discuson

Chief Engineer of San Diego Port has made reDort of load factor

Have project plans been submitted N/A When

_____

To whom _________________________________________________________

Are any other projects at this site currently being processed N/A

Title ___________________________________
Date ____________

Last approved project plans or working drawings

Title None _______ Approval

Prior Environmental Documents List all for this location

UPD None Title N/A

UPD ____________ Title N/A

IJPD Title N/A

Exemptions and date None _______________________

Cc List all environmental consultations or processing contacts with other

agencies firms or individuals in connection with this project Give

agency name phor.e date subject and result of consultation

Bruce Warren California Coastal Commission February 23 1978 Mr Warren

exoressed doubt that oerrnit would be needed but wanted to reiiew th crr

to sure 2806992

Peter Micheal Recional Water Control Board Februarv23 1.978 Informal co

tact wherein Mr Micheal stated he desired to review matter

Paul Sidhu Air Pollution Control District February 73 lO7 Trrfnrl

contact where Mr Sidhu stated that he did not think roiect would be

but reserved the richt to review his initial reaction under Rule 50

8fl
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Permits

Permits required List all other public agencies which have approval or

permit authority related to this project e.g City building permits

Coastal permit WQCB APCD Army Corps EPA FAA Coast Guard etc Spa

cify agency and type of permit required Omissions may inva 4date or

cause delay of this environmental review at later time

PRIOR permits issued for this site

Last Coastal Zone Permit Control
_rv114

Analyst______

Title
Date

Conditions If yes explair

WQCB File No

Subject
Date

APCD File No._________ Analyst

Authority to construct ________________________
Date

Permit to operate ____________________________
Date

u.s Army Corps of Engineers Public Notice No

Date ___________Su.jec

Regulatory Agencies

Indicate any permits applied for or in effect for operation or use

Give sufficient detail to make agency contact i.e supply assigned

title file numbers data phçne number name ofperson who issues or

processed the permit _____________________________________________

Variances Indicate any variances which are in effect applied for

under consideration for the project site or operations G-ive agency

date contact person phone conditions of variance and expiration da

rtJ

9115
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VIII APPLICANTS CONCLUSIONS

ExolanationS to Checklist of Environmental Effects Section IV For lt-

explain adequately why the effect should 0T be considered significant advrs

environmental impact yes answer was civen for the cuestion gf whee te

project would affect traffic or transoortation facilities The reason fpr this

response is that applicant estimates that 1600 railroad cars will move onto ipb

site during each 12 month period This should not roduce sianificant adverse

environmental impact4 because existing facilities will be used and wfll

specific purpose for which designed i.e railroad lines and terminals already

exist

Statement of Environmental Imoact

The project will have NO significant adverse environmental impact

ri The project COULD have significant adverse environmental impacts An

Environmental Impact Report should be prepared by the Port District at

applicants expense after consultation on scope implementation and fees

am aware of the provisions of the California Coastal Act of 1976 and have

consulted with
r.a

of the coastal staff On concernin thIs proposai

expressed the following concerns 1f none insert wnz__________________

Keel inc attorney fnr aolcant contacted Mr Mr Warren exoreSe

doubt that there was any concern but wanted to check matter out

10115
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IX CERTIFICATION

PREPARERS Certification This Envirorimerital Assessment was prepared by me

for/as the applicant and hereby certify that the statements furnished above

and in the attached exhibits present adequate data and disclose all relevant

information to determineenviroflmefltallY significant impacts as required for

the Port Districts Initial Study It has been prepared to the best of my

ability and the facts statements and information presented are true and

correct to the best of my knowledge and belief

print name

President

affiliation

Certification of APPLICANTS Information hereby certify that the pject

related facts statements and information furnished above and in the attached

exhibits and in any other form to the preparer of this Environmental Assessre

or to the Port District are true and correct to the best of my knowledge and

belief am authorized to accept and commit implementation of the mitigation

measures if any and the project as represented in the Project Description

understand that noncompliance with any of the mitigating conditions or chan

in the project as described shall be grounds to invalidate any/or all project

approvals or permits regardless of the stage of project development or operatio

The applicant shall hold the Port District harmless of any cost or damages

resulting from consequences of noncompliance or unapproved project changes

_______________________________________________
205 457-i571

TepnT

36601

flEode

PA.C.O TERMINALS INC

By

As
it7iesident

signature

ROBERT PATE

c--

President

position

20 771
ephone

Post Office Box 843

Mobile ____
city

address

state
36601

zip coca

PACO TERMINALS INC

By

ignateof applicant or authorized agent

ROBERT PATE

print name

PACO TERMINALS INC

organization

Post Office Box 843

date

PRESIDENT

ti ti

Mobile

city

address

Al abama

11/15
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EVALUATION

TO BE COMPLETED BY THE SAN DIEGO UNIFIED PORT DISTRiCT

ENVIRONMENTAL EVALUATION

Environmental Assessment Form Checklist

EA received for checking on
7/

Filing Fee

Deposited on by ____

Address signature verification by/f./

EA Entries

omplete
deficient _____________________

Additional informational pages about

.h.

accepted as completet for _______________

rejected as incomplete on _______________________

Preparer/appliCar%t
notified on ____________________

Additional information required on ___________________________

Response received on ____________________________

The following agencies have been identified as possible

agencies or jurisdictions by law

Corrzn iss ion

PCD
%CB

State Lands ConiiissIon LI.5 Navy SD County

Coast Guard

12115

for

UPD

use

xl

Attachments

Plan

Vicinity Map

Property Plat

Draft Coastal Appi

/_\ ra

processing on by

//- byJ
by

/- i/

Army Corps

EPA

LISFW

FIG NMFS

responsible

_SD City

Chula Vista

Coronado

Imperial Beach

._National City
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Environmental Review
.._

Specific concerns or questionS were raised on the following infortnatiOfl

items submitted in Sections 1IX above

The yes/no determinations for the foliowinS items tei1StO
mental Effeç Section IV are considered to have been incorrectlY ptaced

and should be changed

Item From

In addition to the review and evaluation of SectionS I-iX

was considered

Will the PROPOSAL result

Substantial air emissionS or deterioration of ambient

air qualitY including emissiofl of objectionable odors

or sustained dust

Substantial changes in water movements direction

speed flushing characteristics or water quality

Changes in the diversity of plant or animal species

Reduction of the numbers of any rare endangered

plat or animal species

Int.oduction of different species of plants or animals

to the detriment of the existing flora and fauna

Substantial effects due to light and glare or changes

in noise environment

Introduction or change in the level of potentially

hazardous substances to which humans or the environment

could be exposed cumulatively or by accident

SubstantiallY increased .demands on energy fuels

water or waste disposal requirenen1tS

substantial change in quantit or quality of public

or corrnercial recreational oppo.tunities

.i.L
t.1

Explanctiofl for any yes or maybe answerS ____----------_____--
litS

qustion/Concerfl

yMaybe
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andatoryfldiqs of SjBriificaflCe Guidelines 15082.

project shall be found to have slgnlficant effect on the env

The project has the potential to degrade the quality of the

substantially reduce the habitat of fish and wildlife speies

fish or wildlife population to drop below self-sustaining levels

threaten to eliminate plant or animal corruunity reduce the number

or restrict the range.of rare or endangered plant or animal or el

inmate important examples of the major periods of California history

or prehistorY

The project has the potential to achieve shortterm environmenti

to the disadvantage of long-term environmental goals

The project has possible environmental effects whicn are

limited but cumulativelY considerable As used in the subsection

cumulatively considerable means that the incremental effects of an

Individual project are considerable when viewed in connection with

the effects of past projects the effects of other current prcject5

and the effects of probable future projects

The environmental effects of project wiii cause subs
effects on human beings either directly or indirectly

Yes Maybe

Do any of these findings apply

Give the rationale for any yes or maybe answer to

assist in the preparation of a.mandatqEIR

The following have been direct1 notified/c0flSUlt about the project

NFIno further interest ND/ISdOcUffleflt rqst Cconcarned about

CUT 003003



XI DETERMINATION Ak Dp-aoJ5 6PAQ...r -JT
The ENVIRONMENTAL REVI-EWOJ1fEE of the San Diego Unified Port District e-t4-t---

on
reviewed and considered above proposal entitledçD -J2J4tL

On the basis of the proceedings at this meeting arid the Initial Study above

information but not limited to it the Environmental Review Corrjnittee found

ici The proposal could NOT have significant adverse effect on the environment

LtJ and directed the prepqation and prccessipg of 44 5-eer4orr C_4c
r- -u 1t ci

The proposal COULD have significant adverse effect on the environment

UNLESS the following specific mitigation measures are included in the

project which then would NOT have significant environmental impact

Only upon acceptance of these mitigations by the applicant the preparation

and processing of Negative Declaration is directed See item below

.__1

J.4ô rr
ironmen- and

TOMAS FIRLE Chairman date

Environmental Review Connittee

APPLICANTs AcceDtance of Project Reoresentation and Mitigation Measur

1pr nia as applicant

or authorized agent understand and accept above mitigations to become

mandatory conditions if the project is approved as mitigated by the Board

of Port CorrisSiOnerS will notify the San Diego Unified Port District

imediately in writing of any changes of the proposed project acl
that projet changes may require additional evaluation

Accepted for the Applicant by

signature

position

date

address

15/15

I..

.CCe5r-q
ihe propqai TIM nave rse

an Environmental Impact Report is required
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EXHIBIT

Applicant desires to operate bulk handling facility to handle copper

concentrate and zuch other commodities as the Port Director of San Diego may

from time to time approve The answers to the applicable questions contained

herein relate solely to copper concentrate as opposed to any other comodity

Applicant will lease approximately 100000 square feet of paved open

space comprising portion of Terminal 24 Port of San Diego The copper

concentrate will be moved to site by open railroad cars At site copper

concentrate will be unloaded by backhoe and cars will then be broom swept

or will be cleaned by sirniliar method Front end loaders will then move

copper concentrate into piles of approximately 10 feet to 12 feet high

Upon arrival of ship front end loaders will move the copper concentrate

to the container crane at Terminal 24 Clam buckets attached to the crane

will load the copper concentrate into the ship Additionally cperation may

be reversed

As to the possibility of dust or any run off of materials into bay

tarpaulins will be in regular use Additionally timber will be stored at

facility to construct timber barriers when needed If dust becomes pro

blem copper concentrate will be sprayed with water Applicant believes

that spraying process will be rarely if ever needed

Need for project is to further the Port of San Diego and American

exports Since project involves no construction on job site little if

any action is needed except to obtain equipment 10 50 mobile home

will be leased from Port of San Diego as an office for the operation

Page of
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EXHIBIT

PHYSICAL PROPERTIES OF COPPER CONCENTRATE

Copper concentrate is rendered product from chalcopyrite with the

following chemical composition

Cu Copper 25%

Au Gold 0.005 Ounces/Dry Short Ton

Ag Silver 4.5

Fe Iron 22%

Sulfur 26%

Si Silicon 14%

Pb Lead 0.11%

Zn Zinc 2.5%

Bi Bismuth 0.015%

As Arsenic 0.01%

Sb Antimony 0.02%

Hy Mercury 0.2 ppm

Ni Nickel 0.003%

Flourine 500 ppm

H20 Water 12%

Page of
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EXHIBIT NA

PHYSICAL PROPERTIES

Because of high moisture content wetting is rarely

if ever necessary

Stored material generates heat approximately 1100

and caking occurs

Because of caking and high cohesiveness dust genera

tion is negligible

Appearance is dull orange in color and granular

Page of
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EXHIBIT

Any run off of copper concentrate into Bay is slight Cargo is very

expensive and applicant has the duty to protect the same at all times

Tarpaulins will be in regular use and timber will be stockpiled to con

struct timber barriers if necessary Leased premise is very flat

Although applicant from its past experience does not believe the

following is necessary it will if deemed advisable by the appropriate

authorities do any or all of the following

Keep material covered with tarpaulins at all

times except when material is being moved

Keep timber barriers in place

Place timber barriers around storm drain

There are two openings of the storm drain

on the leased premises Storm drain runs

into bay

Place strainer device around drains which

will allow water to pass but will retain

particles

Use tarpaulin when ships are being unloaded

as between docks and the ship

Page lof
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

ADDENDUM NO TO CLEANUP AND ABATEMENT ORDER NO 85-91

PACO TERMINALS INC

NATIONAL CITY

SAN DIEGO COUNTY

The California Regional Water Quality Control Board San Diego Region hereinafter Regional

Board finds that

On December 12 1985 the Regional Board Executive Officer issued Cleanup and

Abatement Order No 85-91 Paco Terminals Inc National Gty San Diego Ccuny Order

No 85-91 contained findings establishing that copper ore loading and storage operations

at Paco Terminals Inc had resulted in discharges of inorganic copper ore to San Diego

Bay The inorganic copper ore consisted of rendered form of cupric ferrous sulfide ore

known as chalcopyrite The discharges of copper ore to San Diego Bay were in direct

violation of discharge prohibitions contained in Order Nos 79-72 and 84-50 Waste

Discharge Requireiflent.5
for Paco Terminals Inc National City San Diego County Order

Na 85-91 directed Paco Terminals to submit report identifying the lateral and vertical

extent of copper ore in sediments near Paco Terminals and cost estimates associated with

three cleanup alternatives tO remove the copper ore from San Diego Bay

On November 13 1897 the Regional Board Executive Officer issued Addendum No to

Cleanup and Abatement Order No 85-91 Pact Terminals Inc San Diego County

Addendum No to Order No.85-91 directed Paco Terminals to reduce the sediment

copper concentration in San Diego Bay to less than 1000 mg/kg by January 1989

At the Regional Board meeting on November 16 1987 the Regional Board directed that

the following finding be included in Cleanup and Abatement Order No 85-91

Paco Terminals Inc and its officer and employees understand

that failure to comply with any of the terms and conditions of

Cleanup and Abatement Order No 85-91 and Addendum No thereto

may result in enforcement proceedings pursuant to applicable

sections of the California Water Code Although Paco TerminaS

Inc and its officers and employees agree to be bound by the terms

and conditions of Cleanup and abatement Order No 85-9 and Addendum

No thereto such agreement and compliance by Paco Terminals Inc

and its officers and employees should not be considered or construed

a.s_d.misSi0n of any civil or criminal liability

On February 1988 Westec Services Inc submitted report entitled Cleanup Plan For

Copper Contaminated Sediments at the 24th Street Marine Terminal The report indicated

that the cleanup operation would be completed by August 21 1989 in three stages The

processes of mapping the dredge site and applying for permit for ocean disposal of the

sediment were to begin on February 1988 and be completed by August 1988 The
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Addendum No to
-2-

Order No 85-91

process of preparing bids for dredging was to begin on Augmt 1988 with actual

dredging to begin on November 28 1988 Dredging was to be done in four stages
with

post-dredging sampling to be done following each stage The first stage wa.s to dredge

the area north of the storm drain followed by dredging the area west of the pierface

Each of these stages was to take 15 weeks Six weeks of sediment sampling was to be

done in the area north of the storm drain while dredging took place west of the pierface

If areas with excess copper were found north of the storm drain following the initial

dredging then these areas would be dredged following the initial dredging of the area

west of the pierface The sampling and re-dredging procedure was to have been repeated

for the area west of the pierface

By letter dated October 17 1988 Westec Services ln su.tted Revision No to Pao

Terminals Cleanup Plan for Sediments at the 24th Street Marine Terminal The revised

cleanup operation is divided into five parts as follows

complete mapping of the dredge site by January 1989

complete bioas.say testing to determine the toxicity of the material

by June 1989

receive permit for ocean disposal by August 1989

complete initial removal of contaminated sedimenn by May 15 1990 and

conduct post-dredging survey to verify removal of contaminated sediments

and submit report to Regional Board by June 30 1990

On August 22 1983 the Army Corps of Engineers ACOE and the Environmental

Protection Agency EPA approved the bioassay plan submitted by Westec However EPA

reportedly withdrew its approval on September 12 1988 and expressed concerns regarding

the specific area i.e. horizontal and vertical distribution of the dredge sediments to be

dredged This has made it necessary to complete the mapE of the dredge site before

the bioassay testing could be performed and permit obtained The original cleanup plan

discussed in Finding No envisioned the mapping of the site being done independent of

both the bioassay and permit application processes The 1esnup plan contained in the

October 17 1988 report delays final cleanup by 11 months as compared to the original

cleanup plan submitted on February 1988 Implementation of the October 17 1988

cleanup plan would result in delay of 17 months as compared to the schedule required

by Addendum No to Cleanup and Abatement No 85-91

Paco Terminals has to date complied with the terms and conditions of Addendum No to

Cleanup and Abatement Order No 85-91 However experience indicates that regulatory

review and approval has been lengthy process resulting in delays beyond the control of

Paco Terminals

The revised time schedule proposed by Paco Terminal-s in their October 17 1988 report is

based in part on estimates of the time required for regulatory
review and approval of

various aspects of the cleanup project If the regulatory review process is shorter than

that envisioned in the revised time schedule then cleanup might be completed ahead of

schedule Conversely if regulatory review requires more time than provided for by the

revised time schedule which was incorporated into this order then Paco Terminals may
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Addendum No to
-3-

Order no 85-91

not be able to comply with the time schedule contained in this addendum Consequently

it may be necessary to lengthen or shorten the time schedule to reflect actual time spent

by regulatory agencies in reviewing and approving various aspects
of the cleanup project

This enforcement action is exempt from the provisions of the California Environmental

Quality Act Public Resources Code Section 21000 et seq in accordance with Section

15321 Chapter Title 14 california Administrative Code

IT IS HEREBY ORDERED That pursuant to California Water Code Section 13304

Directive Nos and of Addendum No to Cleanup and Abatement Order No 85-91 are

hereby rescinded

Paco Terminals Inc shall reduce the sediment copper concentration in the affected

portion of San Diego Bay to sediment copper concentration less than 1000 mg/kg by

May 15 1990

Paco Terminals Inc shall achieve compliance with Directive No of this Order in

accordance with the following time schedule

Repuiremeflt
QffiQjjonDai

Submit revised Bioassay Plan
January 17 1989

with Sediment Map to ACOE and EPA

Submit Draft Bioassay Report April 25 1989

to ACOE and EPA

Submit Dredge Permit Application
June tS 1939

to ACOE and EPA

Prepare Detailed Dredge
August 22 1989

Specifications

Select Dredge Contractor
September 19 1989

sign contract

Submit Post-Cleanup Sampling
October 17 1989

plan to the Regional Board

Dredge Affected Area of San Diego Bay May 15 1990

Conduct post-Dredging Survey
June 30 1990

to verify Removal of Material

and submit Report to Regional Board

Ladiri Delaney ExecutiVe Officer do hereby cernify the foregoing is

full true and correct copy of an Addendl4m adopted by the California Regicncl

Water Quality Control Board San Diego Region Ncverrier 21 1988

Lddin Delaney

E_ecVe Officer
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7.P CROWILL
DANIEL LAMB TR
LB CHIP EDLSON
GRAY CARY .XES TRY
1700 First Int.rstat Plaza
San Diego p21014219
63.9 6992720

Attorneys for Plaintiff
PACO TZRXiNALS INC

SUPERIOR COURT OF TEE STATE OF CALIFORNIA

FOR TEE COUNTY OF SAN DIG

CIVIL ACTION NO 6O2U

FIRST ANDZD COMPLINr
FOR DCLAPTORY LIEF
BRLAH OF CONTPACT
BREACH OF LIED C0VENA
OF GOOD FAITH AND FAIR
DEALING EREACE OF
STATUTORY DUTIES AND
8REACH OF FIDUCIARY DJTIS
COMPENSAToRy AND PtJNITIVE
DAMAGES

ARICAN O1 ASStTRANCE

COMPANY A1R.ICAN MARINE

tJNDERWRITRS INC
ANGELINA CASUALTY COMPANY
ARXWR.IGET-BS TON MAFACTURERS
MuuAL INSURANCE COMPANY
LYZR3 INStWUANCE OF WATJ$ATJ
FIDELITY CASUALTY COMPANY
07 NEW YOPX FIRST STATE INStANC
COMPANY HIGHLANDS INSURANCE
COMPANY XNSTIwiz OF LCNDON
UNDERWRITERS COMPANIES
I2TGRITY INSURANCE COMPANY
INTERNATIONAL INSURANCE COMPANY
NATIONAL UNION FIRE INSURANCE
COMPANY OP PITTSBURGH PA
NEW YOPX MARINE MANAGERS OLD
REPTJ3LIC INSURANCE COMPANY RANGER
INSURANCE COMPANY SOUTHERN
AMERICAN INSURANCE COMPANY
ST PAUL INSURANCE COMPANY
OF ILLINOIS STONEWALL
INSURANCE COMPANY TEXAS
CAR.INE UNDERWRITERS AGENCY INC
COMPANY OF XLLIOI5
TRINITY ASSOCIATES INC TWIN
CITY TIRE INSURANCE COMPANY

Fit

.L5r

SEP

PACO TERMINALS INC

Plaintiff

vs
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27
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VNZRWRfltRS or LLoYDS UNITED
STATES FIRE ISANCE CQCANY
DOES through 25 inclueirs

Dfndant.s

Plaintiff PACO TEBMINALS IiC alleges

ALLLLLZGATIONS

The plaintiff PACO TERINAIS INC PACC is

10 corporation organiad and existing under the laws of Ca1ifr
doiriq business in Sari Diego California

12 PACO leased the 24th Street Marine Terinal in

13 National City California tro the Port of San D.go from

14 October 1978 through anuary 31 1988 PACO criduted

15 stevadoring oparatioris at this location whIch involved revg
16

handling shipping and storing of copper concentrate These

17 operations began March 1979 and continued thrctih eceer 1926

18 The California Regional Water Quality Control Board

19 Rgicna1 Board arid the San Diego Unified Port District Port

20 District have mad clains against PACO charging that it

21 stevedoring operations have resulted in discharge or spillage of

22 copper conc.zitrate so as to damage the San Diego Bay the

23 tidelands the 24th Street Terninal and property in the general

24 ar.a of the tezina1 The Regional Board has issued various

25 cleanup orders arid complaint for civil liability The Port has

26 demanded repair and replacement of the terminal testing and

27 cleanup of adjacent asphalt and soil and repair and replacanent of

28 property near the terminal

2-
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As result of these clai PACO has faced and i11

fcs significant axpolure to liability for daag. to property

has faced and will face subitantial costs for testing for Clup
and repairs for civjl penalties for criminal penaltLes1 for

consultants and for legal counsel .P2CO has .xpand.dcr coittd

aoYln.tta1y $500000 to d.ata Additional damages ecluLva of

4fanse costs an4.teztlrtq expenses are currently estimated toe

10 maximum of $177000000 and minimum of $473000

11
The defendants are insurance companies doing

12
in San 1ego County who have issued insurance policies

13 insurIng PACO PAcO has notIfIed the defendants in tily rnrre

14 of the claims and actions against it but they have either deniGd

15 coverage or refused to accept coverage None have undertaken the

16
defense of these claims and actions although PACO has complied

17
with all relevant policy provisions

18
American Home Aseurance Company has duty to

19
defend and indemniey PACO under the terms of Marine

20
Bumershoot Policy No WPQQ2 effective January 1981 to

21 anuaryl 1982 Stevedores Wha.rfixigera and Warhouz.ens

22 Legal Liability Policy 42676 effective January 1983 to

23 January 11 1924 Scavedora Terminal Operators

24 Warehousemens Charterers and Ship Repairers Legal Liability

25 Policy No JP-CERS-85205 factive July 1985 to October

26 1985 Stevedores Terminal Operators Warehousemens

27 Charterers and Ship Repairer Legal Liability Policy No 68766

28 affective October 1986 to Octoer 1987 and Bumbershoot
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Liability Policy No 68765 effective October 1986 to Cctb
3.987

k.ricn Xarine Undervriters Inc has duty to

defend a.nd indemnity pco under the t.rz of NUll Protectior

Indemnity Charterers Wharfingars War.hous..na and

8tevedores Legal Liability Policy JPCER841C6 affective

January 3.1 1984 to July 1983

10 Angalina Casualty Company ha duty to deferd nd

11 indemnify PACO under the terms of Null Protection Indemnity

12 Chartarars Warfingera Warahouse.ana and Stevedores Le.al

13 Liability Policy No PCER84lO6 effective January 11

14 -1Y 1985

15 rkright-Bostcn Xanufacturars Mutual Irsuanoe

16 Company has duty to defend and indeniZy PACO under the tsr of

17
Excess 3ubersioot Libllity Policy Na 06549 effective

18 January 1984 to January 1985 Excess Bumbarshoot

19 Liability Policy No O06533 affective January 3.984 to

20 January 1985 Excess 3ubershoot Liability Policy No

21 O940l3 affective January 1985 to January 1986 ces
22 Bubarshcot Liability Policy No flO94Ol4 effective January

23 1985 to January 1986 Excess Bu.mbershoot Liability Policy

24 No O5962 effective Nov.bsr 1985 to October 1986

25 Excees Bubarshoot Liability Policy No O95O63 effective

26 Noveber 3.985 to October 1986 Excess Bu.mbershoot

27 Liability Policy No MN095939 effective October 1986 to

28 October 1987 and ii Excess Bumbershoot Liability Policy No

.4.
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C095940 affective Octo.er 196 to October 1987

10 E1oyers Insurance of Wausau has duty to defend

and indertify PACO under the ter.e of Mull Protection

ind.nity cart.r.ra Warfinqera Warahou.s..nu and

Stevedores Legal Liability Pâlicy No JPER84lO6 effective

January 11 1984 to January 1985

11 idality and caatialty cornpany of Ne York has

to defend and inden1fy FACO under the teris of Zxces

11
8ubershcot Liability Policy No WOQOl effective anuary

12 1981 to January 1982 Marine Excess Policy No E1OQ91

13 effective January 1982 to January 1983 Marine Ees
14 Policy NO 1O1328 effective January 1983 to January

15 1984 Marine Exces8 Policy No E10l871 affective Janry

16
1984 to January 1985 Marina Excess Policy No E1O24l5

17
affective January 1985 to January 1986 Marina xcas

18 Policy No E102416 effective January 195 to January

1986 Xarine rxcess Policy No Efl.02960 effective Noveer

20 1985 to October 1986 Marine Excess Policy No

21 Zl02961 effective Ncvether 1985 to Novamber 1986

22 Marine Excess Policy No EQ.O3498 effective October 1986 to

23 November 1987 and Marina Excess Policy No Z103499

24
effective October 3.986 to Wovanb.r 1987

25 La irst Stat Insurance Company aaa duty to defend

26 and indemnify PACO under the tsriis of Excess Ineurance Policy No

27 932024 effective January 26 1981 to January 1982

28 /1/1/

5-
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13 Eg lands Insurance .pany has duty to derand an

indemnify PACO under the terms of cesa umb.rhoot Liability

Policy No WXP0001 affective January 1981 to January 1g
Excess Marine Liability Policy No H23020 effectv January

1982 to January 1983 .nd Excess Eu.mbrshoot Liability

Policy No 22722 effectIve March 15 1984 to Ja.nuary 1985

14 Institute of London Und.rwiters Companie-s has

duty to defend and indemnify PACO under the terms of

ii Stevadoring Wiarfingers and Terminal Operators Policy No

12 XSX7884 effective January 1979 to January 119801

13 mbrel1a Liability Policy No XSX7885 effective January 15 1979

14 to January 1980 Stevedores Wharf ingers and Terminal

15 Operators Policy No X5X8fl2effective January 1980 to

16
January 1981 Umbrella Liability Policy No XSX8113

17
effective January 1980 to January 1981 Pollution

18 Liability Policy No TAP4001 effective MAy 17 1984 to May 17

19 1985 aM Pollution Liability Policy No TAP-5003 effective

20 May 17 1985 to August 11 l985

21 15 Integrity Insurance Company has duty to defend and

22 indemnify PAcO under the tarme of Excess Liability Policy No

23 XL208336 effective March 19 1984 to January 1985

24 16 International Insurance Company has duty to defend

25 and indemnify PACO under the terms of Excess Insurance Policy

26 No 5220111213 affective ianuary 26 1981 to January 1982

27 Excess Insurance Policy No 5220056466 effective 7anuary 1982

28 to January 1983 xcess Insurance Policy No 5220471078
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effective January 1984 to a.nuary 1985 and Zces

Inurancs Policy No 5220537588 effective January 198 to

January 3.986

17 National anion lire In..s.i.rance Comany of Pitthurh

Pa ha8 duty to defind and Indemnify PACO under the terms of

G.aneral Liability Policy No GL9184691R effective Jaary

1983 to January 11 1994 TJbralla Liability Policy No

10 BE1334985 effective January 1984 to January 1985

ii Ccpro.ierive General Liability Policy No GL1578731 effectiva

12 October 1985 to October 1996 and Ccmprehan8ive General

13 Liability Policy No GLP1578774 effective October 1986 to

14 October 1987

15
18 New York Marine Managers has duty to defand ar.d

16
inde.nify PACO under the terms of Marine Bubershcot Policy

No WXPOO2 effective January 1981 to 7anuaxy 1982

is
Bubar8hoot Liability Policy No 82L1959/10 effective January

19 1982 to ianuary 1983 Zxcess Ubr.11a Liability Policy No

20 84L1959/i.O effective January 1984 to January 1985

21 Umbrella Liability Policy No 35L1959/10 effective Janj

22 1985 to 3anuary 3.986 Excess 3umbershoot Liability

23 Policy No 86L1959/$l effective October 1986 to October

24 2.987 Zxceas Bumbershoot Liability Policy No 85L1959/02

25 effective October 1986 to October 1987

26 19 Old Republic Insurance Company ba5 duty to deferd

27 and indemnify PACO under the terms of Multi-Line Liability Excess

28 Policy No OZX14226

-.7-
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20 P.anger Insurance Copany has duty to defend nd

indemnify PACO under the tars of Hull Protectiori Indemnity

charterers Wharfingers Warehouseena and Stevedores Legal

L1bility Policy No PCZR841O6

21 Southern Amarican Insurar2ce Coany has duty to

defend and ind.nify PACO wider the ter.s of Excess Buthershoot

Policy No W0001 effective January 1982 to January 3.982

10
22 St Paul Insurance Company of Illinois has duty to

defend arid indemnify PACO under the terrns of Marina Liai11ty

12
Bubarshoot Policy No 342FA1398 effective January 1983 to

13 January 1984 MarIne Liabi.ity uershoot Policy No

14 342TA3.509 effective January 3.985 to January 3.986 and

15
arine Liability Eubershoot Policy No 342A166 effective

16
Novebsr 1985 to October 1986

17
23 Stonewall Insurance Company has duty to dafen and

Indemnify PACO under the terms of Excess Umbrella Policy No

19 56008163 effective January 182 to January 1983

20 24 exas Marine Underwriters Agency Inc has duty to

21
defend and indemnify PACO under the terms of Hull Protection

22 Indemnity Ctartarers Wharf ingers Warehousemens arid

23 Stevedores Legal Liability Policy No t7P-CER84106

24 25 Trinity Associates Inc has duty to defarid and

25 indamnify PACO under the tsrms of Hull Protection

26 Indemnity Charterers Wharf ingers Warahousemens and

27 Stevedores Legal Liability Policy No JPCER84106

28 Pollution Liability Policy No TAP4003 effective May 17 1984

8-
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to My l7 2.985 and PollUtIon Liability Pclcy NO

effective Nay 2.7 1985 to August ii 1985

26 in City Firs Ineuranca Company hz duty

defand and indemnify PACO under the terrns of Zxe
Liability Policy No TXS102530 affective January 1983 to

January 1984 and Excess Liability Policy NO TXSQQ8C

ffactiva January 1984 to January 1985

10 27 tYndervriters of Lloyds has duty to defend and

ii indemnify PACO under the tsrns of Stevedoring Wharf inge-

12 arid Terminal Operators Policy No XSX7884 effective .7nuary

13 1979 to January 19801 tbrella Liability Policy1 No

14 XSX7883 affective January 2.5 1979 to January 1980

15 Stavedores Wharf ing.rs and Tarinal Operators Policy No

16 XSKS2.12 effective anuary 3.980 to January 1981

17 Umbrella Liability Policy No XSX8I.13 effective January 2.S

18
to January 1981 Pollution Liability Policy No TAP4001

19
effective May 17 1984 to May 17 3.985 and Pllution

20 Liability Policy No TAP5003 effective May 17 1985 to ugust

21 11 1985

22 28 United States Tire Insurance Company baa duty to

23 defend and indemnify PACO under the tars of Bumbershoot

24 xcess Liability Policy No 3490055163 effective January 1985

25 to January 1986 and Bumbarshoot Excess Liability Policy No

26 3490077609 November 1983 to October 1986

27 bees through 25 are additional insurers who

28 provided insurance coverage to PACO during the relevant time period
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and with duty to defend and ind.nify PACO for the claims Jnst

it PACO is ignorant of the true namse and capacities of the

defendants and therefore sues them by fictitious nanas

ST_CAU5X ACTION

Declaratory Relief

30 PACO incorporates hers by reference the allegations

10 of paragraphs through 29

11
31 plaintiff contends that the defendants are vith

12 r.spsct to each of the policies issued jointly and saverally

13 liable subject to deductible provisions and policy li.its if any

14 to defend and inda.nify PACO for all liability including all

15 costs expenses and charges incurred to data and in the futie

32 Defendants dispute PACOs contentions and contend

17 that they are not liable either individually or jointly to defend

18 and indemnify PACO

19 33 PACO desires judicial determination and

20 declaration of its and defendants respective rights and duties

21
under the contracts of insurance and specifically requests thIs

22 Court to

23 Declare that the claiz and actions instituted

24 by the Regional board and the Port District are covered by the

25 respective policies of the defendants jointly and uv.rally and

26 that the defendants have the duty and obligation to defend a.d

27 indemnify PACO pursuant to thou respective policies as to all such

28 claims suits actions and alleged liabilities
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Declar that all claims suits actIons aric

liabilities arising resulting from the alleged pollutiort of the

San Diego ay in the vicinity of the 24th Street Terminal are

covered by the respective policies of the defendants jointly and

severally and that the defendants have the duty and obligatort to

defend and indemnify PACO

eclare that the defendants must reiurs PACO

10 for all past defense costs and payents of damages including but

lj not limited to monies paid for legal counsel and experts and for

12 clvii liabilities

13 .are that the defendants jointly arid

14 severl1y must assume and pay for the defense of all pollutln

claims suits actions and alleged liabilities of or against PACID

16 arising or resulting from the alleged pollution arid that PACO may

17 select courisel of its choosing at the eicpenst of the defendants

to defend the claims suits actions and alleged liabilities

19 Determine the amount of coverage of each

20 policy and whether ther are any limits of coverage on per

21 accident per occurrence or aggregate limit basis

22 34 determination by this court of the respective

23 rights duties and liabilities under the policies is necessary and

24 proper at this time so that all the par-ties can assess their

25 respective positions and responses and to avoid prejudicing PACOs

26 rights

27 /1/1/

28 /1/1/

11-
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CASEQT ACTION

Brsac of Contract

33 PACO incorporate. hers by mfersncs the allegations

paragraphs through 29

36 The 4efendants have breached their contracts of

insurnc with PACO in many respects including the following

Defendant. failed and/or refused to investIgate

10 adeuate1y and completely these pollution claims actions ar

charges made against PACO and whether coverage in whole or in part

12 existed

13 Defendants failed and/or refused to defend

14 and/or pay the defense expenses costs arid charges of PACO

15 relating to thes pollution elaiz suit acticris and alleged

16
liabilities

17 Defendants failed and/or refused to indeiy
PACO for these pollution claims suits actions and alleged

19 liabilities

20 37 As proxinate and legal result of the breach cf

21 contract by th difendants PAC has sustained substantial

22 damages including but not lizited to attorneys fees

23 investigation Costs consultants fees testing expenses and

24 defense costs together with loss of interest These da.ag.s will

25 continue to be sustained by PACO in the future The total acu.nt

25 of these damages is unknown at present but will be subject to

27 at the tia of trial

28 1/1/1
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TMZRb CAUE ACI
Breach of Implied Covonnt of Good Yaith and Pair D.saling

38 PACO incorporatea here by reference paragraphs

through 29

39 Each of PACOsirtatirs.ncs contracts contained an

implied prcisa that no party to the contract would do hing to

injure frustrate or interfere with the right of the other party

to receive the benefits of the contract This implied promise

imposed duty of good faith and fair dealing on the parties and

12 duty to act in fair and honest manner

13 40 Defendants nd.rwziters of Lloys American Xarine

14 Underwriters ployars Insurance of Wausau Angelna Casualty

15 Company Ranger Insurance Company and National Union Fire

16
Insurance Company of Pittsburgh Pa together with other

17
undetarmined defendants have breached their duty c1f cc4

18
fair dealing owed to the plaintiff in various respects including

19 Failing to provide insurance banafita

20 when defendants knew or reasonably should have known PACO was

21
entitled to thea

22 Willfully and in bad faith interpreting their

23 policy provisions and the factual circumstances so as to resolve

24
kno abiguitias and uncertainties against plaintiff and to favor

25 theIr own interests

26 Failing to act promptly and reasonably upon

27 Claims and communications from plaintiff

28 /1/1/

13
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X15r.pr.aariting nurance poi.icy provislcr48

coverags and exclusions

Relying on ci sions tiich ware deletsd frc

the plaintiffs policy

Attempting ii bad faith to add supplemental

reasons for denying coverage after for an extended period re1vç

sOlely on pollution exclusion

10 ailing to reasonably investigate the

11 circu.nstancss giving ri5 to the plaintiffs clain for benefIts

12 41 The iqful conduct of defendants tnderwritss

13 Lloyds A.rican Narins nderritsrs ployars Insurance Cf

14 Wausau nge1ina Casualty Conpany Ranar Insurance Company and

15 National nicn Fire Insurance Company of Pittsburgh Pa tgethe

16
with other urideterined defendants caused and continues to cause

17 the plaintiff damages in the form of attorneys fees in defdin

is the c1aic against it and in prosecuting thie action investitic

19 co5ts consultants fees testing exenzes and defense costs

20 together with interest expense arid other damages all in anour.s

21 currently uric1etariiined but subject to proof at the tine of tii
22 42 Defendants Vnderwriters of Lloyds American Nthe

23 tinderwritern ployers Insurance of Wausau Arigelina CasuaJ.ty

24 Company Ranger Insurance Company and National tJnicn Fire

25 Insurance Company of Pjttaburh Pa together with other

25 undetermined defendants have acted towards the plaintiff with

27 conscious disregard of its rights and with the intent to vex

28 injure and annoy the plaintiff such as to constitute oppr.ssin

-14-
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freud or zalic under Czitornia Civil Code ecticn 3294

uatifying punitive and exemplary da.açea in an anou.nt to

determined by proof at the time of trial sufficient to punish tnd

let an example of the defanda.rtz

OU CAUS ACTION

Braaci of Statutory Duties

10 43 PACO incorporat hare by reterencs paragraphs

through 29 and paragraphs 41 ard 42

12 44 Te plaintiff va at all times ntion.d zer ôt

13 the class protected under California Insurance Code

14 section 790.03

45 The dsfedanta are and at afl tines Q.ntioI2Q4 ware

16 engaged in the business of insurance and regulated by

17
i.ction 790.03 of the California Znsuranca Code

18 46 Defendants Underwriters of Lloyds Aarican Marine

19 Underwriters Employers Insuzance of Wausau Angalina Casualty

20 Company anger Insurance Company and National Union ir
21 Insurance Ccpany of Pittsburgh Pa together with other

22 undeternined defendants have committed unfair claims practices in

23 violation of their statutory duties contained in California

24 Insurance Coda section 790.03 by cnovingly coitting or

25 committing vith such fr.çu.ncy as to indicate general busineas

26 practice the following unfair insurance practices

27 Misrepresenting to claizanta pertinent facts or

28 insurance policy provisions relating to coverage

-15
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Tailing to acknowledge and act rsaaonably

promptly upon cou.nicatiorts with rp.et to clai.a arising ndc

inauranc policis.e

Tailing to adopt and to iplsent raaonale

standards for the prompt investigation and processing of clain.z

arising under insurance policies

Tailing to affirm or deny Coverage or c1ais

within reasoriable time after proof of loss rscuire.mritz lave eeri

11 completed and stthmittad by the insurad

12 Tailing to provide promptly reasonable

13 xlanation of the basis relied on in the insuranc policy in

14 relation to the facts and app1icable law for the denial of

15
claim

16

17 TIT CAUS OF ACTION

18 3r.a ofFidiay Duties

19
47 PACO incorporates here by referenc paragraphs

20 though 29 paragraphs 40 through 42 and paragraph 46

21 48 By issuing their irisur2.anca policy to the plir.tiff

22 and accepting premiums the defendants created fiduciary

23 relationship between thesslves and plaintiff which existed at all

24 relevant times

25 49 Defendants Underwriters of Lloyds American a.rne

26 Tjnderwritarg ployers Tnsu.rahce of Wauaau Angelina Casualty

27 Company Ranger Insurance Company and National Union Tire

28 Insurance Company of Pittsbuz5h Pa together with other

16-
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urdeterin.d defandants have breached their fiduciary duti to

plaintiff by failing to give at leaut cc much consideration the

welfare of the plaintiff cc they gave to their own interests as

shown by th acts and icsion pcifically set forth in

paragraphs 40 end 46 cli to the plaintiffs damage as set forth

piotis.y

WERZ7Ot the plaintiff requests judge.nt fOllows

10 For declaratjo of the plaintiffs and defer

ii respective rights tnder the identified contracts of insurriceas

12 requested

13 For policy benefits according to proof

14 3Lpivedaes according to proof

15 For costs of s.tit

16 For reasonalt attorneys fees

17 For prejudgment interest as permitted by lay

18 For other relief as the court daeiaa proper

19

GRA CARY ASS FRYE

Ey __________
C1IP DLESON

23 Attorneys for Plaintiff
PACO TE1MINAis INC

24

25

26

27

28
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Paco Teinle1nc _rican om Aaurance et
Civil Action No 602386

______DRATIO 07 SVIE BY IL
C.CP If 1013a and 2015.5

the undersigned say

em over eighteen 18 years of age ernp1oye in the Conty

of San Diego Californii in which county the within-mentIoned

mailing occurred and not party to the subject catse Ny

business address is 1700 First Interstate Plaza 401 Street

San Diego California 910l a-rn familiar with GRY CARY J4IS

10

FRYES practices for collection and processing of correspondence

for ai1ing via the UnIted States Postal Service and that all

12

correspondence will be depostsd with the United States Postal
13

Service the same day in the ordinary cours of buainesv
14

served the attached SU44ONS AND FIRST MCNDED PtATrr PC
15

DIIARTORY RELI BRZA OF cONTRACT 3RXAc OF DLIXD eOVA2T
16

_____ ______OF GOOD PAITE AND FAIR PEALfliG RZACZ 07 STMTORY CijILS AND

17

BRZA OF PICIARY C0XIKNSATORY AND NITIVZ AXAGS by placing
18

it In separate envelope addressed to each such addressee

19

respectively as follows
20

SX EIBIT As
21

then sealed each envelope a-nd placed each for collection a-.d

22

ailinq first class mail postage prepaid return receipt
23

requested on September 14 1988 following ordinary bu.Insss

24

practices
25

26

27

28
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declare under penalty of perjury under the lawi of the Stita

of California end the United Statea of A.rica that the foregoing

ii true a.rid correct and that this Declaration V3 executed on

S.pte..r 14 19 at San Diaqô Califorrda

al ask

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

t_trrrr
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EIBIT

Aarican Boa Aasuxsnc company
oseph Wiedema.rin Prasidsnt

ox 720594

Atlanta GA 30358

American Boss Msurancs Company
iossph Wiedsann Pridsnt
70 Pin Street
W.v York 18270

American Marine nderwritsra Inc
Charles Ruland Vica President

Box 371043

Buena Vista Station

Miami FL 332.37

Ang.lina casualty Company
Michael Menus chak Pr.sidant
415 South First Street St 400

Box 1543

Lufkin TX 759011543

Angelina Casualty Company
Bill Xirk Agent

.600 Vaughn Building
Suits 102

P.O BOX 1257
.Austin.TX 78701

Arkwrightaoston
ManuZeursrs Mutual
Insurance Coapany

Frederick .Bumpus Pzuident
225 Wyman Street

Box 92.98

Waltham MA 022549198
-.

Zmploy.rs Insurance of Wauscu
Leon Weinberg President
2000 W.stwood Drive

Wausau WI 54401

The Fidelity Casualty
Company of Nov York

ohn tascott..Chairan
100 Maiden Lane

Nov York NY 10038
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First State Insurance Company
Xicha.l Powers CPCTJ

60 Battery March Street
Boston MA 02110

Highlands Insurance Company
600 J.tfaraon Street
Houston TX 770027392

Integrity Insurance Company
FrankJ.in Maisano President
Xach Centre Dune

Paramus NJ 07632

Integrity Insurance Company
Iraxklin Maisano President
1350 Avenue of the Americas
New York 10019

International Insurance Company
333 South Wackor Drive

chicago XL 60506

National anion Tire Insurance

Company of Pittaburg PA
-.50 South Clinton Street

Zast Orange N7 07013.

Nv York Marine Managers Inc
TVSnCS D.ca President
123 William Street

Neviork NJ 1003$

Old Republic Insurance Company
424 West Pittsburgh Street

Box7$9
Greeniburg PA 15601

Ranger Insurance Company
Richard Harris
5333 Westheimer Road
Houston TX 77001

Southern American Insurance Company
Billy amm Vice President
3350 Poplar Avenue

O.1ox 171377
xeaphis TN 38117

4-
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br Waldrtç 3r aq
ttxredit crc

Beeyes

1300 kith Cit
P.O Box 290

Itbila AI 36401

Fferce 5600 3746

Ocsr Stevri Inc stal

Po 1s Inc
t1eUa Policy $6008163 eff 1./1/82-83

Al1eQ pllut.ii S1 Dieg3

This latt r.fars to the txvc-captim cla.irt çertithg agairt Pace

TtxiTa1s herainaftar refexri to Sti Inzur8n Ciipy

heze3r.ftsr zferr to as 19g1lW reoeive rti of thie cla.in by

yoir letter closz dat.d 1968

Stmwall rstnt to it ca Ub.lla Liability Policy 56008163

eff 1/1/82-83 hea xziertcsn review of this claii in or to teniine

StOnCUB .ti aM litior unr iaid licy In titiai

stfl ccrzult with oaçe cc.ijnaei rerd.thg the iuusa arising

in caCtiD with the ave-referenC nttar zrvlving the d.zing of

Ccçcr Ccentr2tea into the Di ey By zuc.h oat St1l
-- not intend to iw its rit to diy coveraQe of the claie4

ccxxxt by SteU jd/o.r its rprentati.VeI is subject to all of

te7T provisicz oitice its policy atttii is

cifil1y to the follcing ntte cgtitutiflg resveti of

riite ax rcts pDtsntia..l in3rtity for lou

lhe Stcr.iJ policy ovio cor for liability for dareee

teca.zse of çcçerty da te is cf1n by the BtceU
poliCiu Ci thet is Stcaiil erv it rit to ciy ccvere of

PAQB liability for the claim or çort1 of the 1aim

11 8tons.l policy limits ra to liability for

occurrCte within the pliCy periods D.ir iti.gati irx3.icat thet

the afor.iid cla may not involve an occurr5 thet te is firiad

in the 8twU policy within the effective policy periods thet

tsis Stzi.U reser its right to ny rege of liability

for the ci cc p.rtic of the ci.aimn

STONEWALL INSURANCE COMPANY DIXiE INSURANCE COMPANY .STONEWALL SURPLUS LINES INStJRANCE CtMPANY
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3xe 1968rn Wa1x 3r

P2

Stctl1 licy lirrtit coverege to liabii-ity au of

rc.çerty dTege ç.rsc4l injuzy thvertising Lthbility

inveetigaticfl jicate thet claiFtflt8 hsve uvjc certain claire for

equitable relief ar other dngts thith do not ocnstituts pi.irty dmnge

persmsl injury or vartiuing 1i.ailitY those ta are dafir In the

Stx1.l plicy that basis StcnU rvee the rit to

vrage of PS liability for the claii or ortiai of the olan

StcxeU plicy contains the following Fol.owing Fii

wim respr xuria ATIG FXI WtPAT

This plity jact otherwise to all its

lmitatia citi1 is e3cter zy
drcge1 cost .iaSility or the Mr.e.i

shell liable to pay ar shall in

iaee of the actaal or potential d.tachargs

ieia spillage or leakage or ix the asas

ter5 1M or air or oil troln
CheC6le or other .uttenc of any or nee
thacev.r1 proiiôi 1ver thet notwitheting

iyth.ing to the contrary cctathed in this rsant
or in the Policy to ithi it is ettec Assurers

eha3.l not be liable to irTnify the Asauri

d1 CoSt liability or

çee paid In sauce or ay ch

Actual or pottial discharge %i31
spillage or 3.ea3c.age unia -prciJTtsly ci
by flt the part of the Aagurs

any loss daiaga cost 11bility

or enae incuxed by the Med
in the pxuvi8icos of any fl
rt5t Or local legisl8tkz regulating

or controlling the di.char
sniIn spillage or leakage of oil

or oth suttance into nVi
or elee4sre 4/or the

Nal of or liability for Ri
discharge enisain spillage or

leekags rrMS federal .ats

or local leieiaticn shell jhi
1a or reçilaticni of any forai

14

-11
I4dO --5 1riC4fl TerGNC

CUT 003037



sie .98zi Wtp ar Eaq
Pegs

rItic or ciitict .ttdjvisic

thexQf or .of District of

3.tiia t1 Ot.jwe1th of

urio
Vizir 1sI th

Trat Territoy of tlz Picific

liabili.t7 CC

ithi i1i4 ve en p1
trr fU31 inste dinq to

tari of Po3.icy itti
ZZkt fozm iei3 t2

QLflty Syzicst. Pull

for pr of this

c1 a1 be to ta

statuto7 z.quixti dsf1i in

ti Mt of 17Q
tbizd party

L4ty to tka

ta mi1ia fr
LQ.X.8 cr .tvsi%t 3.ijts frt

rwrtr$
1tic shsU rt ççly to

p3rtiI of

3iabüity or
it

widsd tn
W.Q..S policy or eq.iv1wt

Por tins or 1ty arising zt cit ti
tant1a1 d1.dsrge

1s or 1.ekae tn or into

tsrs 1s or air of oil patols.i$35 or Sit cit

1dM or tsouvr

insurwwe pffod1 this hsi3 rxtisths 1.1.tt of Assurers 1iility tutt

oUcy with reQt to iy acCit or jrr
itidi shsU be ti .a bsra.u

si of c1l arising f.riit ths or

OCCt1 ahU be treetM to 5cit or
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Walc Jr
Pge

WITh pEcr LurIct 2wrmr3 FQ1 ANY onR
ThAN wT

This inst aU be fr frctn 1ibt1ity or 1cee
ristng d.txectl.y or indirectlY in ac0S of tk

actual or potti dischrç1 dispersal r1ee.e or

of dce wpore ot fsr eci e3jcelis

petrolJm pxt or vttiV 1iq.tL or

th rrteriala or otr tczi c1iCa1$

izritntB contmiMfltS or pUut5ntB into or upXt

ia athecare or ay ter se or b4y of ster

st this i.i doe irt a1y if erxt dischre

disersal rsL..ase or ecar is erd accitl

It ia 5tewa11 o.itiQ that the ove eltia ny czte to

fran covere this claim a.irt tt basiL StcU rVe
it ri4it to cny coverage of cl11% urr its pDlici

.cificatiX5 of above sMU be daat iv of otMr

proviais1 tere or ccitis of t1 eforaid oUcy It is unrstood

that all rits to eeert coverage xde the tc11 pLicies era

rerV to erd all rits deny st11 coverage era rezV to

Fixa33.Y tbe Policy ii sxca of $41000 000 rrlying re
sri cligatiofla of ddere tiggering of ccver r.rle
util eztticn of tl eduled xerlythg limits

PleaM tact t1e ixersied if ycs.i
have cieettona xern.thg

StorwellI rezvetia of rits in this ntt or thjld yi pee$

iticMl infoti bearing coverage of eforeaaid clrrt xr3er

foresaid clalni urzr Stll polici

Very Thil.y YcJrS

SL

E.A zx1sria
Ais

BM/th

WdgO2 ojL2
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1krn W.trcç 7r

Nsw Yox3c H.rri Inc

123 WiUi-n Straet

York Nw York 10038

AtttiCflZ C1irn 4a
1icy e2rn95910

.XaPe
W.LP Wilau St
P.O cic 2407

WIi1a 36452

cc Harold SLig
PsCv Te1S Inc

While 3633

cc Lloyd Cci4aV
P.O 7503-

iITtingbn AL 35253

wdc2 tTmfljfl p-4m CC
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State of California

California Regional Water QualIty Control Board

San Diego Region

Executive Officer Summary Report

Aril 25 1988

ITEM 23

SUBJECT
ENFORCEMENT

ADMINISTRATIVE CIVIL LIABILITY

PACO TEBI1INALS INC SAN DIEGO COtT

DISCUSSION
At the Regional Board meeting on February

1988 the Regional Board adopted Order No 8827

An Order providing for the Referr.l of Paco

TerrnaZS Inc Di.ego County the

Attorney General Order No 8827 directed

the Executive Officer to issue complaint for

Administrative Civil Liability to Paco

Terminals prior to todays meeting and

unless the Administrative Civil Liability process

was satisfactorily concluded Order No 8827

directed the Executive Officer to refer Paca

Terminals to the Attorney General

The Reginal Board Executive Qfficer will issue

complaint the week of April 11 1988

proposing that liability be imposed on Paco

TerminalS in the amount of $200000 However

it is expected that Paco Terminals may offer

to fund study of water quality in return for

reduction in the aounC of Administrative

Civil Liability

ISSUE
If hearing is held should the Regional Board

impose Administrative Civil Liability on Paco

Terminals by the adoption of Order No 8858

An Order for the Irnositiofl of AdinistratVVe

cuiz Liability on Paco Terrflnc7-3 mc
National City Sz Diego county

RECONDATION If hearing is held the adoption of Order No

8858 is recommended

00002915
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LESSEES QUESTIONNAIRE

request to lease San Diego Unified Port District property

shall not be considered unless all the information requested

in this questionnaire is provided by the proposed lessee

Statements must be complete and accurate Omissions inaccuracy

or misstatement shall be cause for revocation and/or rejection

of the Districts consent to lease

By submission of request to lease District property the pro

posed lessee acknowledges and agrees that the District has the

right to make any inquiry or investigation it deems appropriate

to substantiate or supplement information contained in this

questionnaire and authorizes the release to the District of

any and all information sought in such inquiry or investigation

Retun the completed Questionnaire with any additional inforrna

tion or documents to

Property Department
San Diego Unified Port District

Box 488

San Diego CA 92112

This Questionnaire Contains Thirteen Pages

-1L- 1OOOb1
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PROPOSED LESSEE

Name of proposed lessee exactly as it will appear on any
final lease document

PACO TERMINALS INC

Address of proposed lessee for purposes of notice or other

communication relating to future leasing with District

PACO TERMINALS INC

do Cooper Stevedoring Company Inc

Box 1566 Mobile AL 36601

Telephone No 205/432-3694

Lessee intends to operate the business with which this

proposed lease is concerned as Sole Proprietorship
Partnership Corporation or_________________

Explain

-2L-

iOO0
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.5

PARTNERSHIP STATEMENT

If partnership answer the following N/A

Date of Organization_________________________

General Partnership
mited Partnership

Sta rnent of Partnership recorded Yes No

ate Boo Page County

Has the pa nership done businesS in San Diego County

Yes No When_______________________________

Where_____________________________

Name address and artnership share of each general

and limited partner If partner is corporation

complete page .4 for co oration

Name dress Share

____%

-3- 1Q0149
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