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Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949 SWRCB Enforcement
DRAFT CEASE AND DESIST ORDER Action ENF01951 and ENF01949
REGARDING UNAUTHORIZED

et —

FROM OLD RIVER IN SAN JOAQUIN XSJ:S%{&%‘.%E‘SE,,L
COUNTY | LIABILITY COMPLAINT

IN ENF01951 FOR VIOLATION OF

ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY
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l. INTRODUCTION

The administrative civil liability complaint (ACL Complaint)! forming the basis of the
State Water Resources Control Board’s (SWRCB) enforcement proceeding against
Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (Enforcement
Action) is premised upon the SWRCB's prior determination that water was unavailable for
BBID to divert under its pre-1914 appropriative water right in June 2015. The SWRCB

alleges that BBID knew of this predetermined “fact” when BBID diverted water between

- June 13 and 25, 2015; a finding of “fact” that was made without any hearing and,

therefore, deprived BBID of its right to contest the finding. Such a result constitutes a
taking of BBID's property right with due process of law.

As viewed by the SWRCB, the SWRCB first deprived BBID of its property right,
and thereafter through these proceedings, undertook an investigation into the facts and
circumstances to evaluate whether its determination was appropriate. Due process,
however, requires that the factual investigation and hearing be performed before an
agency may deprive a party of its property rights. No hearing at this juncture can cure
this constitutional infirmity. Moreover, BBID never received a hearing on the merits of the
SWRCB's determination prior to an Enforcement Action initiated for the purposes of
punishing BBID. Therefore, BBID respectfully requests that the Hearing Officer dismiss

this enforcement proceeding.

I. MATERIAL FACTS

BBID holds a pre-1914 appropriative water right to divert and beneficially use water
from watercourses in the California Delta. BBID's water right priority date is at least
May 18, 1914. (See Declaration of Lauren Bernadett in Support of Motion to Dismiss
Administrative Civil Liability Complaint In ENF01951 for Violation of Due Process
(Bernadett Decl.), BBID Exh. 202.) On June 12, 2015, Thomas Howard, the SWRCB's

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.
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Executive Director, sent a curtailment notice to BBID, which purports to curtail the pre-
1914 appropriative water rights of BBID and others with 1903 and Iater priority dates?
within the entire Sacramento and San Joaquin River watersheds, including the California
Delta (Curtailment Notice). (See Bernadett Decl., BBID Exh. 219.) The Curtailment
Notice directed BBID to “immediately stop diverting” under its pre-1914 water rights, and
provided that any further diversions would subject BBID to "administrative penalties,
cease and desist orders, or prosecution in court." (/d. at p. 2.)

In response, BBID filed suit against the SWRCB on June 26, 2015, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. Multiple other water right
holders similarly situated to BBID, including The West Side Irrigation District (WSID), also
sued the SWRCB to challenge of the Curtailment Notice. On July 10, 2015, in the WSID
proceedings, Judge Shelleyanne Chang of the Sacramento County Superior Coﬁrt
granted WSID's application for a Temporary Restraining Order (TRO), prohibiting the
SWRCB from acting on the basis of the Curtailment Notice, and finding that the
Curtailment Notice violated WSID's constitutional due process rights (Order). (Bernadett
Decl., Exh. A)

On July 15, 2015, in response to the Order, the SWRCB partially rescinded and
purportedly clarified the Curtailment Notice (Rescission and Clarification). (Bernadett
Decl., BBID Exh. 279.) The stated purpose of the Rescission and Clarification was to
rescind the “curtailment” portions of the Curtailment Notice, and to reiterate the SWRCB's
determination that there was no water available for post-1902 water right holders to divert
and that further diversions would subject the water right holder to administrative penalties.

(Id. at pp. 1-2.)
On July 20, 2015, the SWRCB issued the ACL Complaint, alleging that BBID

2 Appropriative water rights have a “priority date.” A priority date places the water right holder in a
hierarchical order. When there is a shortage of supply, water right holders with “junior” priority dates are
the first to recognize the shortage.
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unlawfully diverted water from June 13, 2015 to June 25, 2015. (Bernadett Decl., BBID
Exh. 277 at |1 26, 33.) The underlying basis for the ACL Complaint is the SWRCB’s
June 12, 2015 determination that there was insufficient water available for diversion by
water right holders with a post-1902 priority date. (/d. at ] 31.) The period of alleged
violation begins on June 13, 2015, the day after the Curtailment Notice was issued.? (/d.
at |1 17, 26, 33.) The Rescission and Clarification does not remedy the due process
violation described by Judge Chang but, rather, continues to violate BBID’s due process
rights. Moreover, the SWRCB, through ENF01951, seeks to punish BBID based on the
Curtailment Notice, prior to the SWRCB attempting to cure the constitutional defect in
the Curtailment Notice.

. ARGUMENT

A. The Initial June 12, 2015 Curtailment Notice Violates Due Process Because It
Was Issued Without Any Type of Due Process Hearing

BBID’s pre-1914 appropriative water rights are real property enjoying
Constitutional protections. (Fullerton v. State Water Resources Control Bd. (1979)
90 Cal.App.3d 590, 598 (Fullerton).) Indeed, and since statehood, water rights in
California have been considered real property.* (Fudickar v. Eastside River Irrigation
Dist. (1895) 109 Cal. 29, 36-37; Schimmel v. Martin (1923) 190 Cal. 429, 432; Kidd v.
Laird (1860) 15 Cal. 161, 179-180.) California courts today continue to rely upon this
fundamental principle when resolving issues regarding water rights. (See, e.g., Nicoll v.
Rudhnick (2008) 160 Cal.App.4th 550, 557-558, citing Fullerfon at p. 598 [“The concept of
an appropriative water right is a real property interest incidental and appurtenant to
land”].)

As vested property rights, water rights “cannot be infringed by others or taken by

% The SWRCB, at the July 8, 2015 hearing in The West Side Irrigation Dist. v. State Water Resources
Control Bd., represented that the Curtailment Notice had no relation to the imposition of penalties.
(Bernadett Decl., BBID Exh. 276.) This representation is entirely inconsistent with paragraphs 17 and 18
of the ACL Complaint. (Berndette Decl., BBID Exh. 277.)

* That water rights are considered usufructuary does not make them any less of a real property interest.
(See Stupak-Thrall v. United States (6th Cir. 1996) 89 F.3d 1269, 1296.)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
OF DUE PROCESS 3




SOMACH SIMMONS & DUNN
A Professional Corporation

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

governmental action without due process ....” (United States v. State Water Resources
Control Bd. (1986) 182 Cal.App.3d 82, 101.) Water rights held and managed by an
irrigation district for the benefit of its landowners are not distinguished from private rights
to water, and receive the same constitutional due process protections. (/vanhoe
Irrigation Dist. v. All Parties and Persons (1957) 47 Cal.2d 597, 625, revd. on other
grounds sub nom. lvanhoe Irrigation Dist. v. McCracken (1958) 78 S.Ct. 1174.) As a
constitutional matter, due process requires an opportunity to be heard, and an
opportunity to confront and cross-examine adverse evidence. (Goldberg v. Kelly (1970)
397 U.S. 254, 268-269.)

The Curtailment Notice was a command by the SWRCB to BBID to cease
exercising its property right — its right to divert water under its pre-1914 appropriative
right. However, the SWRCB issued the Curtailment Notice without any due process
hearing, and BBID had no opportunity to challenge any evidence relied upon by the
SWRCB in issuing the Curtailment Notice. Likewise, BBID did not have an opportunity
to present evidence that the Curtailment Notice should not have issued.

In the WSID matter, Judge Chang determined that the Curtailment Notice violated
due process, issuing a TRO prohibiting the SWRCB from taking any action against
WSID, et al. on the basis of the Curtailment Notice. (See Bernadett Decl., BBID
Exh. 379.) The basis for the Order and TRO was a violation of due process as
articulated by the United States District Court for the Eastern District of California in
Duarte Nursery, Inc. v. United States Army Corps of Eng’rs (E.D. Ca. 2014) 17
F.Supp.3d. 1013 (Duarte). Judge Chang held that the Curtailment Notice violated due
process because it is “coercive such that a recipient is likely to believe they are no longer
entitled to divert ... because the Board has already declared in the Curtailment [Notice]
that it has made a determination that they are no longer entitled to divert under their
appropriative water rights, without any sort of pre-déprivation hearing.” (See Bernadett
Decl., BBID Exh. 379 at ] 15.)

Judge Chang's ruling is equally applicable to the Curtailment Notice issued to
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BBID because the Curtailment Notice that formed the subject of her Order is identical to
the Curtailment Notice issued to BBID. Thus, because the Curtailment Notice violates

WSID's due process rights, it necessarily violates BBID’s due process rights.

B. The Subsequent July 15, 2015 Rescission And Clarification Likewise Violates Due
Process Because It Was Issued Without Any Type of Due Process Hearing

Responding to the Order, on July 15, 2015, the SWRCB issued its Rescission and
Clarification. {See Bernadett Decl., BBID Exh. 279.) Through the Rescission and
Clarification, the SWRCB attempted to cure the due process violations contained in the
Curtailment Notice. While the Rescission and Clarification claims to “rescind the
‘curtailment’ portions of the unavailability notices,” it reiterates the SWRCB'’s finding that
there was and is no water available for BBID to divert under its pre-1914 water right, and
maintains that BBID’s diversion of water after receiving the Curtailment Notice was and
continues to be unlawful. (/d. at p. 1.)

The SWRCB'’s pre-determination of water availability is confirmed in sworn
declarations filed in Superior Court. Specifically, in Banta-Carbona Irrigation Dist. v.
State Water Resources Control Bd., San Joaquin County Superior Court Case
No. 39-2015-00326421-CU-WM-WTK (Banta-Carbona), the SWRCB filed a declaration
in opposition to Banta-Carbona Irrigation District’s request for a TRO. (See Bernadett
Decl., BBID Exh. 299.) John O’'Hagan, Assistant Deputy Director of the SWRCB'’s
Division of Water Rights, oversees the Division’s Enforcement Section, and led the
SWRCB's water availability analysis and curtailment effort for at least the past two years.
In his declaration, Mr. O’'Hagan declares that the Curtailment Notice reflects the
SWRCB'’s determination that water was unavailable for diversion, and that the
Curtailment Notice represents the SWRCB's “findings of the unavailability of water”
under a water right holder’s priority of right, and is subject to enforcement. (/d. at {6.)
Mr. O’Hagan further declares that the “[d]iversion of water when it is unavailable under a

diverter’s priority of right constitutes an unauthorized diversion and a trespass against

the state.” (/d. at 9] 8.)
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While the Rescission and Clarification purports to rescind the “commands”
contained in the Curtailment Notice, it maintains and reiterates the SWRCB findings and
determination that water was unavailable for diversion by BBID, and that continued
diversions by BBID subjected it to penalties. Thus, the Rescission and Clarification
perpetuates the same due process violations Judge Chang found in the Curtailment
Notice. Therefore, the Rescission and Clarification, in finding that water was unavailable
for BBID to divert deprived BBID of use of its water right without providing BBID an
opportunity to challenge or present evidence to rebut the deprivation.

Additionally, the Rescission and Clarification is ambiguous and does not directly
rescind the unconstitutional Curtailment Notice. Rather, it states the earlier Curtailment
Notice is partially rescinded, “[tlhe purpose of this notice is to rescind the ‘curtailment’
portions of the unavailability notices,” and “[t]o the extent that any of the notices
described above contained language that may be construed as an order ... that
language is hereby rescinded.” (Bernadett Decl., BBID Exh. 279, at p. 1.) This
language is ambiguous because a reader cannot reliably determine what, if any, part of

the Curtailment Notice was rescinded, thus continuing the due process violation.

C. The Enforcement Action Perpetuates the Due Process Violations That Started
With the Curtailment Notice and Continued With the Rescission and Clarification

The Enforcement Action is expressly based upon the Curtailment Notice and the
subsequent Rescission and Clarification, which fails to cure the due process violation.
Thus, the Enforcement Action improperly perpetuates the due process violations.

Indeed, notwithstanding the Rescission and Clarification, the ACL Complaint states:

On June 12, 2015, the [SWRCB] issued [the Curtailment Notice], which
notifies all holders of pre-1914 appropriative water rights with a priority date
of 1903 and later within the Sacramento and San Joaquin River
watersheds of the lack of availability of water to serve their rights....
(Bernadett Decl., BBID Exh. 277 at [ 17.)

The ACL Complaint further states the SWRCB'’s predetermination that there was

no water for BBID to divert under its water right, as follows:

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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The [Curtailment Notice] reflects the [SWRCB’s] determination that the
existing water available in the Sacramento-San Joaquin River watersheds
and the Delta is insufficient to meet the demands of diverters with claims of
pre-1914 appropriative rights with a priority date of 1903 and later.
Continued diversion when there is no water available under the priority of
the right constitutes unauthorized water diversion and use. Unauthorized
diversion is subject to enforcement. (Bernadett Decl., BBID Exh. 277 at

118.)
Mr. O’Hagan signed the ACL Complaint. As explained herein, Mr. O’'Hagan’s

declaration in Banta-Carbona, filed on June 23, 2015 and the ACL Compiaint, filed
July 20, 2015, make clear that the SWRCB made a prior determination that BBID could
not lawfully divert water under its pre-1914 water right after June 13, 2015. The
SWRCB'’s pre-determination of water unavailability in the Curtailment Notice is the basis
for the SWRCB’s proposed imposition of a multi-million dollar penalty. (See Bernadett
Decl., BBID Exh. 277 at §] 31.) The ACL Complaint states that, because BBID received
the Curtailment Notice, “BBID was aware that the State Water Board had determined
there was insufficient water supply available for BBID’s claimed water right.” (/d. at
1136.) By the phrase “the State Water Board had determined,” the SWRCB is referring
to its determination in the Curtailment Notice that water was unavailable to meet certain
pre-1914 claims of right. (/d. at §[{ 18, 36.) Yet, BBID was never afforded an opportunity
to challenge or present evidence that there was sufficient water available for it to divert.
The SWRCB now argues that BBID will get its “due process” hearing in the
Enforcement Action. (See Bernadett Decl., Exh. B at p. 8:4-12.) Granting a post-
deprivation hearing does not, however, cure the constitutional infirmity. Constitutional
and procedural shortcomings are not curable by offering a hearing. (Cohan v. City of
Thousand Oaks (1994) 30 Cal.App.4th 547, 559 ["a hearing does not cure arbitrary and
high-handed procedural due process violations"].) By arguing that BBID will get its due
process hearing on the deprivation of its property rights through this administrative
proceeding, the SWRCB turns due process on its head. The SWRCB argues that it is
not commanding BBID to cease diversions, but if BBID continues to divert, the SWRCB

will fine BBID $5.2 million based upon the SWRCB's prior finding and determination that

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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there was no water available for BBID to divert. (Bernadett Decl., BBID Exh. 279 at
p. 2.)

The SWRCB further argues that the only way BBID may challenge the SWRCB'’s
finding of water unavailability is to risk an administrative enforcement proceeding.
Threatening enforcement as the only way to obtain a judicial determination of one’s

property right is itself a violation of due process. As Judge Karlton explained in Duarte:

Forcing plaintiffs to wait idly about while [defendant] decides whether to
bring an enforcement action has the effect of continuing to deprive
plaintiffs use of their property, without end. (Duarte, supra, 17 F.Supp.3d
at p. 1023.) '

The SWRCB's position is at direct odds with Duarte. The SWRCB's purported
“rescission” of the command to cease diverting while at the same time retaining the pre-
determination that BBID cannot legally divert, and arguing that BBID can get a fair
hearing when and if the SWRCB brings an enforcement action “has the effect of
continuing to deprive [BBID’s] use of [its] property.” (Duarte, supra, 17 F.Supp.3d at
p. 1023.) The appropriate procedure is for the SWRCB to perform an investigation
pursuant to its prehearing investigatory authority to obtain the necessary information,
and to then have a hearing consistent with due process to determine whether or not
BBID’s water rights are subject to curtailment. Instead, the SWRCB predetermined that
BBID’s water rights were subject to curtailment in the absence of any hearing. The
SWRCB now attempts to conduct a "post-deprivation hearing" after improperly issuing
the ACL Complaint. However, ENF01951 is not a post-deprivation hearing, it is an
enforcement action.

Moreover, the period of alleged unlawful diversions as set forth in the ACL
Complaint is from June 13 through June 25, 2015. The SWRCB did not issue the
Rescission and Clarification until July 15, 2015. Accordingly, even if the Rescission and
Clarification “cured” the due process violation, the SWRCB seeks to assess penalties of
up to $5.2 million for alleged violations during the time the SWRCB was committing an

ongoing violation of BBID's due process rights. Penalties cannot accrue during the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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period of a due process violation; otherwise, due process protections would be
meaningless.

Because the ACL Complaint was issued in the absence of any due process
hearing and without providing BBID the ability to test or present any evidence regarding
the underlying alleged violation, this Enforcement Action continues to perpetuate the
SWRCB's violation of BBID’s due process rights.

D. The Enforcement Action Is Infected By the “Fruits of the Poisonous Tree”

The SWRCB issued the ACL Complaint based on information contained in the
Curtailment Notice, subsequently found unconstitutional by Judge Chang as set forth in
the Order. Because the Curtailment Notice violates BBID'’s due process rights, the
SWRCB is prohibited from using the Curtailment Notice as the basis for this
Enforcement Action. Any evidence obtained by such unconstitutional means, according
to the TRO, cannot legally be used in a subsequent administrative enforcement

proceeding. Specifically, the TRO states in relevant part:

A temporary restraining order shall issue staying or prohibiting
Respondents/Defendants State Water Resources Control Board and
Thomas Howard from taking any action against the West Side Irrigation
District and landowners of the other petitioner Districts on the basis of the
2015 Curtailment Letters sent by the Water Board's Executive Director,
Thomas Howard... (Bernadett Decl., BBID Exh. 379 at p. 7:17-21,
emphasis added.)

In explaining the TRO's restraint against the SWRCB using the unconstitutional
Curtailment Notice, Judge Chang analogized to the situation prohibiting use of the fruits
of the poisonous tree in criminal proceedings. (Bernadett Decl., Exh. C at p. 33:4-8.)
Evidence obtained by improper government conduct is inadmissible. (People v. One
1960 Cadillac Coupe (1964) 62 Cal.2d 92, 96-97 [“exclusionary rules should apply to
improper states conduct whether the proceeding contemplates the deprivation of one’s
liberty or property”]; Elder v. Bd. of Medical Examiners (1966) 241 Cal.App.2d 246,
260-261 [the exclusionary rule applies to proceedings that contemplates the deprivation
of a property right].) As stated by the Supreme Court in People v. Cahan (1955)

44 Cal.2d 434, 445, “any process of law that sanctions the imposition of penalties upon

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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an individual through the use of the fruits of official lawlessness tends to the destruction
of the whole system of restraints on the exercise of the public force that are inherent in
the ‘concept of ordered liberty.”

The information contained in the unconstitutional Curtailment Notice forms the
basis of the ACL Complaint. Thus, the SWRCB must be precluded from imposing
penalties using the Curtailment Notice or the Rescission and Clarification.

IV.  CONCLUSION

The ACL Complaint and this Enforcement Action continue to rely on findings of
fact made outside of any due process hearing, depriving BBID of its property right. This
due process violation cannot be cured by offering BBID participation in a post-

deprivation hearing. Therefore, BBID requests that the Hearing Officer dismiss this

Enforcement Action for violation of due process. /
~ SOMACH SIMMONS & DUNN

A Professional Cerporatitn

Dated: January 25, 2016 By: /

"~ Daniel Kely—————

Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
IN ENF01951 FOR VIOLATION OF DUE PROCESS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.

olanda De La Cruz
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney Il Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waterbcards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Patterson Irrigation District City and County of San Francisco

Banta-Carbona Irrigation District Jonathan Knapp
The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418

San Francisco, CA 94102

Herum\Crabtree\Suntag
jonathan.kneapp@sigov.org

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
izolezzi@herumcrabiree.com

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Central Delta Water Agency California Department of Water

Jennifer Spaletta Law PC Resources
P.O. Box 2660 Robin McGinnis, Attorney
Lodi, CA 95241 P.O. Box 942836

Sacramento, CA 94236-0001

iennifer@spaletialaw.com _ to,
robin.mcginnis@waler.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O'Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorat@gmail.corn O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
fowater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 SMOrris@swce.org

Email: Jherrlaw@aol.com
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney Il Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222
andrew.tauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@herumcrabtree.corn
kharringfeld@herumcrabiree.com
jkrattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’'Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
SMOITIS@SWC.Org 400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmig.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswaier.org

South Delta Water Agency Central Delta Water Agency

John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660

4255 Pacific Avenue, Suite 2 Lodi, CA 95241
Stockton, CA 95207 jennifer@spaletialaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
namples@pacbell.net
dantejir@pacbheli.net

City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid

Office of the City Attorney O’Laughlin & Paris LLP

1390 Market Street, Suite 418 2617 K Street, Suite 100

San Francisco, CA 94102 Sacramento, CA 95816
jonathan.knapp@sigov.org vKincaid@olaughlinparis.com

Byron-Bethany Irrigaton District California Department of Water
Daniel Kelly Resources
Somach Simmons & Dunn Robin McGinnis, Attorney

500 Capitol Mall, Suite 1000 P.O. Boc 942836
Sacramento, CA 95814 Sacramento, CA 94236-0001

dkelly@somachlaw.com robin.mcginnis@water.ca.gov
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l. INTRODUCTION

The administrative civil liability complaint! forming the basis of the State Water
Resources Control Board’s (SWRCB) enforcement proceeding against Byron-Bethany
Irrigation District (BBID) in Enforcement Action ENF01951 (ACL Complaint) is void
because it was issued by John O'Hagan, a state official without legal authority to issue it.
At no relevant time, did John O’Hagan, the Assistant Deputy Director of the Division of
Water Rights at the SWRCB, have express statutory authority, or properly delegated
authority, to issue the ACL Complaint.

The authority to issue an ACL complaint under Water Code section 1055 (for an
alleged violation of Water Code section 1052) is vested solely with the Executive
Director of the SWRCB. (Wat. Code, § 1055, subd. (a) [“The executive director of the
Board may issue a complaint to any person or entity on which administrative civil liability
may be imposed pursuant to Section 1052 ....;” emphasis added].) Indeed, under Water
Code section 1055, the Legislature expressly segregates the authority of the “executive
director” to issue an ACL complaint from the authority of the “board” to issue an order
imposing liability for trespass violations. (/d. at subds. (a), (c).) There is no statute
authorizing the Assistant Deputy Director of the Division of Water Rights to issue an ACL
complaint. Thus, because Mr. O’Hagan lacked legal authority to issue the ACL
Complaint, BBID requests the Hearing Officer strike the ACL Complaint in ENF01951,
and dismiss this enforcement proceeding.

1. MATERIAL FACTS

BBID diverts water from the California Delta under a pre-1914 appropriative water
right. (Declaration of Lauren Bernadett in Support of Motion to Strike Administrative Civil
Liability Complaint in ENF01951 for Lack of Delegation Authority (Bernadett Decl.),

BBID Exh. 202.) On July 20, 2015, Mr. O’Hagan signed and issued the ACL Complaint,

alleging BBID’s water diversions between June 13, 2015 and June 25, 2015 were

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 1
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unlawful because there was insufficient water available to satisfy the priority of its water
right during this period. (Bernadett Decl., BBID Exh. 277.) The alleged unlawful
diversions occurred within the legal boundary of the “Delta” as defined in Water Code
section 12220. Mr. O’'Hagan signed both the ACL Complaint, and the letter transmitting
the ACL Complaint to BBID. (/bid.)

Paragraph 3 of the ACL Complaint describes the putative delegated authority

under which Mr. O’'Hagan believed he was authorized to issue the ACL Complaint, as
follows:

Water Code section 1055, subdivision (a), provides that the Executive
Director of the State Water Board may issue a complaint to any person or
entity on whom Administrative Civil Liability (ACL) may be imposed. On
June 5, 2012, the Executive Director delegated this authority to the Deputy
Director for Water Rights. State Water Board Resolution 2012-0029
authorizes the Deputy Director for Water Rights to issue an order imposing
an ACL when a complaint has been issued and no hearing has been
requested within 20 days of receipt of the complaint. The Deputy Director
for Water Rights has redelegated this authority to the Assistant Deputy
Director for Water Rights pursuant to State Water Board Resolution 2012-
0029. (Bernadett Decl., BBID Exh. 277 at §] 3 (emphasis added).)

During his recent deposition in this administrative proceeding, Mr. O'Hagan was

asked about his authority to issue the ACL Complaint, and he responded as follows:

| am redelegated from the Deputy Director. And under water code for the
Administrative Civil Liabilities and Cease and Desist Orders, that is
authorized by water code to the Executive Director. He has delegated that
down to the Deputy Director for Water Rights, and then she has
redelegated that to me. (Bernadett Decl., Exh. A))

When asked for specifics, Mr. O’Hagan stated that he would “supply [BBID] with a
copy of the delegation document and of the redelegation document.” (/d. at p. 252:2-4.)
Following the deposition, Andrew Tauriainen (a member of the Prosecution Team)
provided the July 6, 2012 Redelegation Memorandum from Barbara Evoy
(Memorandum), and the June 5, 2012 SWRCB Resolution No. 2012-0029 (Resolution
No. 2012-0029). (Bernadett Decl., Exh. B; Bernadett Decl., BBID Exh. 298; and
Bernadett Decl., BBID Exh. 300.) However, neither the Memorandum nor Resolution
No. 2012-0029 provide Mr. O’Hagan with authority to issue an ACL complaint to a Delta

diverter under Water Code section 1055.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 2




SOMACH SIMMONS & DUNN
A Professional Corporation

NoRE-C R e LY, B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I.  ARGUMENT

A. The Authority to Issue the ACL Complaint Cannot Be Delegated to Mr. O’Hagan
Because Powers Personally Vested in Public Agencies/Officers Cannot Be
Delegated Absent Statutory Authority

“As a general rule, powers conferred upon public agencies and officers which
involve the exercise of judgment or discretion are in the nature of public trusts and
cannot be surrendered or delegated to subordinates in the absence of statutory
authorization. [Citations.]” (California School Employees Assn. v. Personnel Com. of
the Pajaro Valley Unified School Dist. of Santa Cruz County (1970) 3 Cal.3d 139, 144
(California School Employees Assn.); see also Bagley v. City of Manhattan Beach
(1976) 18 Cal.3d 22, 24-25.) In contrast to discretionary action, “public agencies may
delegate the performance of ministerial tasks, including the investigation and
determination of facts preliminary to agency action. [Citations.]” (California School
Employees Assn. at p. 144.) When the Legislature provides an official with powers and
duties personal to the individual, however, the powers and duties cannot be delegated.
(See Central Delta Water Agency v. State Water Resources Control Bd. (2004)

124 Cal.App.4th 245, 261.)

Under Water Code section 1055, the power and authority to issue an ACL
complaint for alleged violations of Water Code section 1052 is personally vested in the
Executive Director. (Wat. Code, § 1055, subd. (a).) Thus, the Executive Director cannot
delegate his authority under Water Code section 1055. (California School Employees
Assn., supra, 3 Cal.3d at p. 144.) Similarly, the Legislature vested personal powers and
duties in the Delta Watermaster over matters affecting the Delta. (Wat. Code, § 85230,
subd. (b) [“The Delta Watermaster's delegated authority shall include authority to ...
issue a[n] ... administrative civil liability compliant.”].) Thus, to the extent that such
authority applies to this enforcement proceeding, the Delta Watermaster has not
delegated this authority. Accordingly, there is no legal support for Mr. O’Hagan’s
putative authority to issue the ACL Complaint.

The SWRCB is a five-member board, with each board member appointed by the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 3
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Governor for a four-year term. (Wat. Code, §8§ 175, 177.) The Executive Director, Tom
Howard, oversees all programs and program staff within the SWRCB. (Bernadett Decl.,
BBID Exh. 297.) Mr. Howard is supported by two Chief Deputy Directors who oversee
multiple programs. (/bid.) Relevant to this motion, Caren Trgovcich is the Chief Deputy
Director who oversees the Division of Water Rights program (headed by Deputy Director
Barbara Evoy), which includes the Permitting and Enforcement Branch (headed by
Assistant Deputy Director Mr. O’Hagan). (/bid.) One of the two sections under the
Permitting and Enforcement Branch is the Enforcement Section, managed by Kathy
Mrowka. (/bid.)

A separate and direct line of organization runs from the Board to the Executive
Director, Mr. Howard, and, in turn, to the Office of Delta Watermaster (Michael George_),
who is an SWRCB-appointed special master for the Delta. (Wat. Code, § 85230, subd.
(a); Bernadett Decl., BBID Exh. 297.) Thus, the Office of the Delta Watermaster is
independent and separate from the programs that are overseen by the Chief Deputy
Directors, and the Delta Watermaster reports directly to the Executive Director, like the
Chief Deputy Directors.

In 2009, the Legislature directed the SWRCB to delegate certain powers and
duties to the Delta Watermaster. The Sacramento-San Joaquin Delta Reform Act of
2009, now codified in the Water Code, states that the SWRCB “shall adopt internal
procedures delegating authority to the Delta Watermaster.” (Wat. Code, § 85230, subd.
(b).) The Delta Watermaster's authority is limited to diversions within the Delta. (/bid.)

Water Code section 1055 provides that: (1) the Executive Director may issue ACL
complaints; and (2) if the party served timely requests a hearing before the Board, after
the hearing the Board may adopt an order imposing liability. (Wat. Code, § 1055,
subds. (a), (c).) Under Resolution No. 2012-0029, the Board purports to delegate its
authority to issue an ACL order to the Deputy Director of Water Rights (Ms. Evoy), only
when an ACL complaint has issued but no hearing has been requested. (Bernadett

Decl., BBID Exh. 298 at 4.9.2.) In her Memorandum, the Deputy Director (Ms. Evoy)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 4




SOMACH SIMMONS & DUNN
A Professional Corporation

N N R W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

purports to “redelegate” this specific authority to the Assistant Deputy Director
(Mr. O’'Hagan). (Bernadett Decl., BBID Exh. 300 at {14.9.2.) However, the authority to
issue an ACL complaint is not addressed in either Resolution No. 2012-0029 or the
Memorandum.

Moreover, for certain types of ACL complaints arising out of diversions in the
Delta, the Legislature expressly states that “[tlhe Delta Watermaster's delegated
authority shall include . . . authority to issue a notice of a proposed cease and desist
order or administrative civil liability complaint.” (Wat. Code, § 85230, subd. (b),
emphasis added.) Consistent with this statutory directive, on October 3, 2012, the Board
adopted Resolution No. 2012-0048, providing the Delta Watermaster with the authority

to take the following actions relating to diversions within the Delta:

Issue proposed administrative liability complaints, and, when a hearing has
not been requested, issue an order imposing administrative liability in
accordance with Water Code section 1055 et seq. (Bernadett Decl., BBID
Exh. 304 at 9 1.6.)

Resolution No. 2012-0048 also provides that the tasks delegated to the Deputy
Director of Water Rights (Ms. Evoy) under Resolution No. 2012-0029 would be
inapplicable to diversions in the Delta “except to the extent the Delta Watermaster
expressly authorizes the Deputy Director for Water Rights or appropriate staff within the
Division of Water Rights to proceed.” (Bernadett Decl., BBID Exh. 304 at [ 3.)

BBID is unaware of, and the Prosecution Team has not provided, any document
reflecting an express authorization by the Delta Watermaster to the Deputy Director of
Water Rights or any other person regarding the issuance of ACL complaints relating to
diversions in the Delta.? Therefore, Mr. O’Hagan is not legally authorized to issue the

ACL Complaint, and it is void.

2 Any redelegation to subordinate staff would be unlawful. As such, the Delta Watermaster cannot
redelegate this authority to the Deputy Director. (Central Delta Water Agency v. State Water Resources

Control Bd. (2004) 124 Cal.App4th at 261.)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 5




SOMACH SIMMONS & DUNN
A Professional Corporation

O 0 9 AN R W

OO\]O\U‘I-&U)N'—‘O\OOO\]O\M&UJNP—‘O

B. Even If Authority to Issue the ACL Complaint Can Be Delegated to Mr. O’'Hagan,
Neither Resolution No. 2012-0029 Nor the Redelegation Memorandum Provide
Mr. O’'Hagan with Authority to Issue the ACL Complaint

Even assuming that the Executive Director can delegate his authority to issue an

ACL complaint under Water Code section 1055, there are three reasons why Resolution

No. 2012-0029, and the Memorandum do not provide Mr. O'Hagan with delegated

authority to issue the ACL Complaint against BBID:

(1)

(2)

Resolution No. 2012-0029 purports to delegate to the Deputy Director of
the Division of Water Rights only the ability to issue an ACL order, not an
ACL complaint (i.e., the Deputy Director has the power to ‘[i]ssue an order
imposing administrative civil liability when a complaint has been issued and
no hearing has been requested . . . .” (Bernadett Decl., BBID Exh. 298 at
14.9.2, emphasis added.) An ACL complaint describes the actions that
constitute an alleged violation, and provides the alleged violator with an
opportunity to request a hearing. (Wat. Code, § 1055, subds. (a), (b).) In
contrast, an ACL order is adopted to impose administrative civil liability on
the alleged violator, and may only be issued by the Deputy Director for
Water Rights when a hearing is waived or, if a hearing is requested, by the
Board after the hearing on the merits has concluded. (/d. at subd. (c).)
Therefore, an ACL order is a distinct and separate document from an

ACL complaint.

Contrary to Mr. O'Hagan'’s representation at his deposition, Resolution

No. 2012-0029 does not address delegation of the Executive Director’s
authority to issue an ACL complaint. Under Resolution No. 2012-0029, the
Board delegates to the Deputy Director its authority to issue an ACL order.
The Deputy Director cannot “redelegate” any greater authority than the
authority she had when she issued the Memorandum. Therefore, the
Deputy Director could not delegate authority to issue an ACL complaint

because no such authority was delegated to her under Resolution

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 6
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No. 2012-0029.

(3)  Even if Resolution No. 2012-0029 could be read consistent with the
Prosecution Team’s interpretation (which it can’t), Resolution No. 2012-
0048 expressly nullifies the authorities delegated in Resolution No. 2012-
0029 with respect to activities and diversions in the Delta. (Bernadett
Decl., BBID Exh. 304 at | 3 [tasks delegated under Resolution No. 2012-
0029 are inapplicable “to diversions in the Delta”].) it is undisputed that the
diversions forming the basis of this enforcement proceeding were
diversions in the Delta. Therefore, Resolution No. 2012-0029 is
inapplicable to this proceeding.

For the reasons stated above, the authority to issue an ACL complaint remains
with the Executive Director under Water Code section 1055, subdivision (a), because
that authority was not delegated under Resolution No. 2012-0029, relied on by the
SWRCB, and could not be “redelegated” to Mr. O'Hagan. Additionally, because the
alleged wrongful diversions occurred within Delta, Resolution No. 2012-0029 does not

apply.
V. CONCLUSION

At no relevant time did Mr. O’Hagan have legal authority to issue an ACL
complaint under Water Code section 1055 for alleged unlawful diversions under Water
Code section 1052, or relating to diversions of water in the Delta. Because Mr. O’Hagan
did not have legal authority to issue the ACL Complaint, the ACL Complaint is void.
Therefore, BBID respectfully requests that the Hearing Officer strike the ACL Complaint, _

and dismiss this proceeding.

Dated: January 25, 2016 By:

. A
api€l Kelly
Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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PROOF OF SERVICE
| am employed in the County of Sacramento; my business address is 500 Capitol

Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR LACK OF DELEGATION AUTHORITY

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.

Yolanda De L4 Cruz U

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney lll
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.qov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@hearumcrabtree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
namples@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorai@amail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 - smorris@swec.org

Email: Jherriaw@acl.com
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CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney |li
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.qov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com
kharringield@herumcrabiree.com
krattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
SMoITis@swe.org

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakrovd@iimtag.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherriaw@aol.com

| Central Delta Water Agency

Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
iennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
dantejr@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapn@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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Telephone: (916) 446-7979
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Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
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I. INTRODUCTION

The ByronfBethany Irrigation District (BBID) holds a pre-1914 appropriative water
right to divert and beneficially use water from watercourses in the California Delta. The
State Water Resources Control Board (SWRCB) issued a Curtailment Notice to BBID
commanding it stop diverting water. BBID filed an action challenging the directive. The
SWRCB later issued the Administrative Civil Liability complaint (ACL Complaint) against
BBID in Enforcement Action ENF01951 (ENF01951). The predicate issue in this
adjudication is whether there was sufficient water available to justify BBID’s diversions of
water in June 2015.

The right to an unbiased adjudicator in an administrative adjudication is a
fundamental component of due process. Under California law, a hearing officer is
subject to disqualification for bias, prejudice, or interest in the proceeding. To avoid a
violation of due process, the SWRCB must ensure adequate separation of functions
between the individuals acting in a prosecuting capacity from those acting as an
adjudicatory capacity. Additionally, the héaring officer must not have prejudged the
outcome of the adjudication.

In ENF01951, the SWRCB appointed Tam M. Doduc, a Board member, as the
Hearing Officer and designated the Hearing Team and Prosecution Team in its Notice of
Public Hearing. The Prosecution Team’s members, however, have been key advisers to
Board Members, including the Hearing Officer, regarding both water availability and the
SWRCB'’s enforcement strategy, and have extensively discussed the same with SWRCB
Executive Management, who also advise the Board. These communications negate the
purpose of the separation of functions requirement, which is to ensure due process.
Furthermore, these extensive communications between members of the Hearing Team,
Prosecution Team and Hearing Officer (as a Board Member) create an unacceptable
probability of actual bias on the part of the Hearing Officer, which is too high to be
constitutionally tolerable. Therefore, BBID requests disqualification of the appointed

Hearing Officer, and immediate appointment of a neutral officer.
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[l. PERTINENT PROCEDURAL BACKGROUND

BBID diverts water from the California Delta pursuant to a pre-1914 appropriative
water right. (BBID Exh. 202.)1 On June 12, 2015, Thomas Howard, the SWRCB's
Executive Director, issued a “Curtailmént Notice” purporting to curtail the pre-1914
appropriative water rights of BBID and others with 1903 and later priority dates within the
entire Sacramento and San Joaquin River watersheds, including the California Delta.
(BBID Exh. 219.) BBID and others filed suit against the SWRCB, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. (Exh. C.)

On July 20, 2015, John O’Hagan, the SWRCB'’s Assistant Deputy Director of the
Division of Water Rights, issued the ACL Complaint in ENF01951, alleging BBID’s water
diversions between June 13, 2015 and June 25, 2015 were unlawful because water was
unavailable under the priority of BBID’s water right during this period. (BBID Exh. 277.)
The SWRCB issued a “Notice of Public Hearing and Pre-Hearing Conference” on August
19, 2015 (Hearing Notice), advising that Board Member Doduc will serve as the Hearing
Officer, and designating a “Hearing Team” and a “Prosecution Team.” (BBID Exh. 302
atp. 3.) The Hearing Notice states: “[tlhe hearing team members will be: Nicole Kuenzi,
Staff Counsel; Jane Farwell-Jensen, Environmental Scientist; and Ernest Mona, Water
Resource Engineer.” (/bid.) The purpose of the Hearing Team is to “assist the hearing
officer by providing legal and technical advice.” (/bid.) The Prosecution Team members
are Andrew Tauriainen, an attorney in the Office of Enforcement, and Kathy Mrowka, the
Manager of the Enforcement Section. (/bid.) Mr. O'Hagan, who oversees the SWRCB's
Enforcement Section and is Ms. Mrowka's direct supervisor, stated in sworn testimony
that he considers himself part of the Prosecution Team, whether or not expressly
identified in that capacity in the Hearing Notice. (BBID Exh. 297; BBID Exh. 334 at
pp. 13:23-14:2; Exh. F at p. 106:19-23.) Mr. O'Hagan also signed the ACL Complaint,

' All exhibits referenced herein are attached to the Declaration of Lauren Bernadett in Support of Motion to
Disqualify Hearing Officer submitted concurrently herewith.
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which is the Prosecution Team’s “Complaint.” (BBID Exh. 277.) Additionally, Michael
George, the Delta Watermaster, identifies himself as part of the Prosecution Team, and
Thomas Howard signed the Curtailment Notice, which commenced ENF01951. (Exh. A
at p. 49:11-18; BBID Exh. 219))

Under the heading “separation of functions,” the Hearing Notice confirms that
“[tlhe prosecution team is separated from the hearing team and is prohibited from having
ex parte communications with any members of the State Water Board and any members
of the hearing team regarding substantive issues and controversial procedural issues
within the scope of this proceeding. This separation of functions also applies to the
supervisors of each team.” (BBID Exh. 302 at p. 3.)

. ARGUMENT

A. The Guarantee of Due Process Mandates a Fair Hearing

The right to an unbiased adjudicator is a fundamental component of the
guarantee of due process. (Morongo Band of Mission Indians v. State Water Resources
Control Bd. (2009) 45 Cal.4th 731, 737 (Morongo) [“the constitutional guarantee of due
process of law requires a fair tribunal” in administrative adj’udications].) “A fair tribunal is
one in which the judge or other decision maker is free of bias for or against a party.”
(Ibid.) Thus, “the presiding officer” and any “other person or body to which power to hear
or decide in the [administrative] proceeding is delegated” are “subject to disqualification
for bias, prejudice or interest in the proceeding.” (Gov. Code, § 11425.40.)

As one safeguard against biased deéision-makers, an agency must separate the
adjudicative function from the investigative, prosecutorial, and advocacy functions within
the agency when it conducts an adjudication. (Gov. Code, § 11425.10(4).) This
mandatory separation of functions is “[o]ne of the basic tenets of the APA [because it]
promotes both the appearance of fairness and the absence of even a probability of
outside influence on administrative hearings.” (Nightlife Partners, Ltd. v. City of Beverly
Hills (2003) 108 Cal.App.4th 81, 91 (Nightlife).) Thus, administrative adjudications

protect due process rights in two ways: (1) persons who are biased or who have
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prejudged a matter may not act as adjudicators; and (2) an agency must separate the
prosecuting and adjudicating functions. The test is an objective one. (People v.

Freeman (2010) 47 Cal.4th 993, 1001.)

B. The Pertinent Test is Whether the Totality-Of-The-Circumstances Shows the
Probability of Actual Bias is Too High to be Constitutionally Tolerable

Generally, “[ijn water rights adjudicative proceedings, [the] Board member serves
as the hearing officer, and the agency’s practice is to separate the prosecutorial and
advisory functions on the staff level, with some employees assigned to an enforcement
team and others to a hearing team.” (Morongo, supra, 45 Cal.4th at p. 735.) To
guarantee due process in such adjudications, “an employee engaged in prosecuting
functions for an agency in a case may not, in the same or a factually related case,
participate or advise in either the decision, or the [review] of that decision.” (Nightlife,
supra, 108 Cal.App.4th at p. 92, original italics.)

BBID need not show actual bias or prejudice to support its motion for
disqualification; it need only show that this is a situation “in which experience teaches
that the probability of actual bias on the part of the judge or decisionmaker is too high to
be constitutionally tolerable.’ [Citation.]” (Morongo, supra, 45 Cal.4th at p. 737.) The
due process evaluation is a totality-of-the-circumstances analysis. (Quintero v. City of
Santa Ana (2003) 114 Cal.App.4th 810, 817 (Quintero), disapproved on other grounds in
Morongo at p. 740, fn. 2.)> Accordingly, while the trust and collegiality between a
hearing officer and prosecution team members is not, in-and-of-itself, sufficientto -
support a hearing officer’s disqualification in an adjudication, such a relationship coupled
with other evidence that the lines between advocate and adviser have become blurred

can rise to the level of a due process violation. (Morongo at pp. 741-742 [approving the

- totality-of-the-circumstances test outlined in Quintero].) Here, the facts delineate a

2 Quintero remains good law. The Supreme Court only disapproved of language in Quintero “suggesting
the existence of a per se rule barring agency attorneys from simultaneously exercising advisory and
prosecutorial functions, even in‘unrelated proceedings.” (Morongo at p. 740, fn. 2, italics added.)

MOTION TO DISQUALIFY HEARING OFFICER 4
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pattern of failure to separate the prosecuting and adjudicating functions regarding issues

directly related to and critical to fair adjudication in ENFO1951.

C. The SWRCB Has Not Observed the Separation of Functions as Required By
Statute, Case Law, and the Hearing Notice

BBID and the SWRCB agree that water availability is the predicate issue in this
proceeding. (Exh. G at p. 2.) Thus, the repeated and detailed interactions between the
Prosecuticn Team, SWRCB executive management, and Board Members regarding
water availability and curtailments for at least two years prior to June 2015 makes the
separation of functions illusory at best. At various Board meetings, Mr. O’Hagan and
Ms. Mrowka, both members of the Prosecution Team, provided numerous updates and
presentations to the Board Members regarding water supply availability and
curtailments. (See, e.g., Board Meetings: BBID Exh. 306 at p. 3; BBID Exh. 308 at
pp. 5, 7; BBID Exh. 310 at pp. 3, 5, 7; BBID Exh. 312 at pp. 4-7, 9; BBID Exh. 316 at
pp. 3-9, 11-12 [discussing plans to issiue curtailments, predictions for curtailing senior
water right holders, and in what increment curtailments will be issued]; BBID Exh. 318 at
pp. 3-4, 7-10; BBID Exh. 322 at pp. 9-11; BBID Exh. 324 at pp. 4-5; BBID Exh. 328 at
pp. 4-9; BBID Exh. 330 at pp. 5-6.) Ms. Mrowka and Mr. O’Hagan further advised and
updated the Board Members on water availability, curtailment, and enforcement actions
after issuing the ACL Complaint. (Board Meetings: BBID Exh. 332 at pp. 3-4; BBID
Exh. 334 at pp. 20-21 [“At this time, the demand in the watersheds are going slightly
down after July is the peak month for water demand in our analysis. But the supply is
not getting any better.”].)

Even outside of formal Board meetings, Mr. O’Hagan, Ms. Mrowka, and Board
Members directly discussed water availability and curtailment issues with each other.
(Emails: F. Spivy-Weber cc’ing J. O’'Hagan, BBID Exh. 280 [approving curtailment letter
and confirming to inform governor’s office]; J. O’Hagan to D. D’Adamo et al., cc'ing
K. Mrowka et al., BBID Exh. 281 [discussing water availability as related to curtailments];

K. Mrowka to D. D'’Adamo and J. O’'Hagan et al., BBID Exh. 282 [sending water

MOTION TO DISQUALIFY HEARING OFFICER 5
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availability graphs created in response to stakeholder requests]; K. Mrowka to

G. Kostyrko, Exh. B [*John just returned from briefing Felicia. He said Thursday for
curtailment.”]; from K. Mrowka to F. Marcus et al., BBID Exh. 283 [noting curtailment
notice recipients must cease diversion and there is no exemption for health and safety
needs]; C. Trgovcich to D. D'’Adamo, cc’ing J. O’'Hagan et al., BBID Exh. 284 [discussing
curtailment and enforcement process, litigation, and messaging]; C. Trgovcich to T.
Doduc et al., BBID Exh. 285 [informing ACL Complaint is scheduled to be issued]; F.
Marcus cc'ing J. O’Hagan, BBID Exh. 286 [inquiring about curtaiiment lifts and
recommending messaging].) Thus, Mr. O'Hagan and Ms. Mrowka have acted as
principal advisers to Board Members on water availability, curtailment, and the drought.

Mr. Tauriainen, also a Prosecution Team member, likewise advised Board
Members regarding curtailment and enforcement issues. (See, e.g., Board Meeting,
BBID Exh. 314 at pp. 3, 14-18, 25-27.) Mr. George, the Delta Watermaster who
identifies himself as a Prosecution Team member, also had numerous conversations
with Board Members, including the Hearing Officer, regarding water availability in the
Delta. (Exh. A at pp. 79:10-80:3.) Indeed, at a public workshop, Board Members
discussed with SWRCB management and enforcement staff the desire to develop a
strategy “to tee up the issues” for enforcement and get “a clearer sense of the timing|,]”
and their statements indicate that discussions of these critical issues occurred outside of
the eyes of the public. (Board Meeting: BBID Exh. 323 at pp. 6-7, 15-17; BBID Exh. 324
at pp. 20-21.) Similarly, Mr. Howard, who signed the Curtailment Notice, had numerous
substantive discussions with Board Members regarding curtailment methodology and
water availability. (Exh. D at pp. 98-100; Exh. E at p. 149.)

The due process concerns do not extend only to the members of the Prosecution
Team. Mr. Mona, a member of the Hearing Team, is an engineer for the Hearings Unit
of the Division of Water Rights. (BBID Exh. 296.) He will be assisting the Hearing
Officer “by providing legal and technical advice.” (BBID Exh. 302 at p. 3.) However, he

is supervised by Diane Riddle (Manager of the Bay Delta and Hearings Section) and

MOTION TO DISQUALIFY HEARING OFFICER 6
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Les Grober (Assistant Deputy Director of the Hearings and Special Programs Branch),
both of whom have been extensively included in water availability and curtailment
discussions and decisions with the Prosecution Team. (Emails: BBID Exhs. 346-378;
e.g., J. Kassel to J. O’'Hagan et al., cc’ing L. Grober, BBID Exh. 347 [asking L. Grober if
J. O’Hagan should treat the Sacramento and San Joaquin Watersheds as a single
watershed]; R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D. Riddle, BBID
Exh. 357 [summarizing meeting where L. Grober, D. Riddle, J. O’Hagan, and K. Mrowka
decided how to develop a water rights and use dataset and discussed drought water
allocation models]; B. Evoy to J. O’'Hagan, K. Mrowka, and L. Grober, BBID Exh. 364
[initiating weekly meetings to discuss curtailments before J. O’Hagan tackled curtailment
issues]; B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, BBID Exh. 375 [update on
status of, expectations for, and evaluation of water right curtailments and water
availability].)

Additionally, Mr. Grober advised the Board on water availability determinations
made by staff in connection with curtailments and the decision to bring ENF01951.
(Board Meetings: BBID Exh. 330 [L. Grober and K. Mrowka updating Board on
curtailments and certification form response rate]; BBID Exh. 334 [L. Grober and J.
O’Hagan presenting drought rebort to Board].) This is problematic because the
separation between the Prosecution and Hearing Teams extends to supervisors of the
team members. (BBID Exh. 302 at p. 3.) Mr. Mona's supervisors have advised the
Board on the predicate issue in this adjudication (i.e., the water availability analysis) for
over two years, agreeing with the Prosecution Team’s position; whereas Mr. Mona musf
now provide neutral advice to the Hearing Officer as part of the Hearing Team.

For the foregoing reasons, instituting a separation of functions now is
meaningless. When the totality of the circumstances described heréin are viewed
objectively, it is clear that the Prosecution Team members have participated in and
advised the Board Members regarding the predicate issue of water availability pertinent

to this proceeding as warned against in Nightlife, and has created the appearance of
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bias and unfairness that Quintero found unacceptable. (Nightlife, supra, 108
Cal.App.4th at pp. 92-93, 98 [violation of due process when assistant city attorney who
made initial decision to deny business permit application subsequently acted as legal
adviser to hearing officer reviewing that denial]; Quintero, supra, 14 Cal.App.4th at pp.
814-817 [legal adviser’s role in various matters serving in dual capacity as prosecutor
and adviser to the board regarding the matter at issue “[gave] the appearance of bias
and unfairness and suggest[ed] the probability of his influence on the [b]oard”]; compare
Morongo, supra, 45 Cal.4th at 734 [due process not violated when an agency attorney
prosecuting the matter before the SWRCB simultaneously served as an adviser to that
board on an unrelated matter]; compare also Today’s Fresh Start, Inc. v. Los Angeles
County Office of Ed. (2013) 57 Cal.4th 197, 222 [superintendent’'s recommended
revocation of charter not due process violation because she had no role other than as a
witness in public proceedings and she was not in a position of defending her own actions
or decisions before the adjudicatory decision maker].)

Additionally, SWRCB staff and management are unclear as to what roles each
other play in ENF01951. Itis not possible to maintain "separation” if one does not
known whom he/she can talk to. In his deposition, Mr. George, who believes he is a
member of the Prosecution Team, stated he did not know whether specific individuals
were part of the prosecution team. (BBID Exh. A at pp. 49:11-25.) Similarly, during his
deposition in this proceeding, Mr. Howard stated that he did not know whether
Mr. Grober and Ms. Riddle are participating on either the Hearing Team or the
Prosecution Team. (BBID Exh. E at p. 154:13-15.) If individuals within the SWRCB are
unaware of the roles and participation of members on the prosecution and hearing
teams, they are unable to maintain the required “separation of functions” sufficient to
ensure due process in this proceeding.

Based on the above, the probability of actual bias due to the lack of separation of
functions created by the cited communications is too high t9 be constitutionally tolerable.

(Morongo, supra, 45 Cal.4th at p. 737.) Thus, the Hearing Officer and the Hearing Team

MOTION TO DISQUALIFY HEARING OFFICER 8
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cannot reasonably provide BBID with a fair hearing.

D. The Board Members Have Been Inundated with Staff's Messaging and the
Predicate Issue Has Already Been Prejudged

The SWRCB curtailed BBID’s water right based on its staff's determination that
water was unavailable for diversion. Throughout 2014 and 2015, however, the SWRCB
staff's understanding of water availability was disseminated to the Board Members at
Board meetings and workshops, in notices, and in public statements by the SWRCB.
(Board Meetings cited on p. 5, ante; BBID Exhs. 337-345.) The staff’s messagihg is
clear: There is no water available for diversion in this historic drought.

Though the SWRCB may try through subsequent communications to dispel the
importance of the Curtailment Notice, it is clear that the substance of these issues have
been discussed at length with the Board Members. Due to the frequent exposure and
emphasis of the “unavailability of water” message, the Board Members will not be able to
“unring the bell” for purposes of this proceeding. (People v. Burgener (1990) 223
Cal.App.3d 427, 432.) A Board Member who has heard her staff repeatedly emphasize
the lack of water availability and the need for curtailments, and who knows the SWRCB
has made many decisions based upon those determinations, cannot now be told “[y]ou
didn’t hear any bell,” because we all know “they heard the bell.” (/bid.)

The SWRCB staff's messaging has already impacted this proceeding because the
predicate issue has been predetermined. This point is demonstrated by Mr. O’Hagan’s
sworn testimony in a coordinated civil action (Banta-Carbona Irrigation Dist. v. State
Water Resources Control Bd., Case No. 39-2015-00326421), in which he stated that the
“State Water Board has determined” there was insufficient water based on a
supply/demand graph to satisfy water right holders with 1903 and later priority dates.
(BBID Exh. 299 at {[{] 5, 6, 8, 16.) The Sacramento Superior Court, relying on
Mr. O'Hagan's declaration, explained that the Curtailment Notice “declare[d] and
determine[d] that the recipient is not entitled to divert water because that water is

necessary to meet senior water rights holders, thus making a determination of the
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recipient’s water rights priority.” (BBID Exh. 301 at p. 3.) The court further explained

that such curtailment notices “represent that the Board has already adjudicated that the

recipients are no longer entitled to divert water and that any future diversions would be

improper and a trespass . . . .” (/d. at p. 4.) The issue of water availability is at the heart

of this enforcement proceeding and, as recognized by the Sacramento Superior Court,

the SWRCB has already adjudicated the issue. Accordingly, the probability of actual

bias is too high to be constitutionally tolerable. (Morongo, supra, 45 Cal.4th at p. 737.)
IV. CONCLUSION

For the foregoing reasons, BBID requests disqualification of State Water Board
Member Tam Doduc as the current Hearing Officer and appointment of a neutral office

to preside over the proceeding.

Respectfully submitted,

SOMACH SIMMO UNN
A Professional Cefporation

Dated: January 25, 2016 By:

“Daniel Kelly
Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District

r
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mali, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):
MOTION TO DISQUALIFY HEARING OFFICER

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed

on January 25, 2016 at Sacramento, California.

y Yolanda De La Cruw
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabiree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcgirinis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorat@gmail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

L Email:_Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
srnorris@swc.org
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney Il Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222
andrew.tauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@herumcrabtree.com
kKharringfeld@herumcrabtree.com
jkratiiger@herumcrabiree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
smorris@swece.org 400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmig.com
rakroyd@kmig.comi

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency Central Delta Water Agency

John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660

4255 Pacific Avenue, Suite 2 Lodi, CA 95241
Stockton, CA 95207 iennifer@spaletialaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomeliini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
dantejr@pacbeli.net

City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid
Office of the City Attorney O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org
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Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkeily@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov
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LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

SWRCB Enforcement Action
ENF01951 and ENF01949

MOTION TO DISMISS
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LIABILITY PROCEEDING IN
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AVAILABILITY IS AN UNLAWFUL
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l. INTRODUCTION

The administrative civil liability complaint (ACL Complaint) that forms the basis of
the State Water Resources Control Board’s (SWRCB) enforcement proceeding against
Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (ENF01951) is
based on a purported lack of availability of water sufficient to satisfy BBID’s pre-1914
appropriative water right. In its prosecution of ENF01951, the SWRCB's Prosecution
Team relies solely on a water availability analysis developed by the SWRCB, and as set
forth in the ACL Complaint. (See Declaration of Lauren Bernadett in Support of Motion to
Dismiss Administrative Civil Liability Proceeding in ENF01951 SWRCB’s Method of
Determining Water Availability Is An Unlawful Underground Regulation (Bernadett Decl.),
BBID Exh. 277 at 11 20-24.) However, the process for determining water availability has
not undergone any review consistent with the California Administrative Procedures Act
(APA), and the development and use of such a method is not exempt from the APA.
Thus, the SWRCB’s method of determining water availability as stated in the ACL
Complaint, is an underground regulation, and cannot be used in ENF01951.

1. DISCUSSION

The SWRCB, or its staff, has developed a method of determining water availability,
and has utilized that method to inform water right holders whether sufficient water exists
to satisfy water rights with various priority dates. The SWRCB’s method is identified on
its Drought Year Action Watershed Analysis page:
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/analysis/. This
method was employed to notify over 9,000 water right holders that water was unavailable
for diversion under their priority of right, and that continued diversions were unlawful.
(Bernadett Decl., BBID Exh. 293.) It was this analysis that led to the SWRCB's initial
curtailment of BBID'’s pre-1914 appropriative water right based upon a finding of

“unavailability” of water sufficient to satisfy BBID's water right. (Bernadett Decl., BBID

! For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951:
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Exhs. 219, 279.)

A. The SWRCB's Water Availability Analysis Is A Regulation Subject to the
California Administrative Procedures Act

A regulation is “every rule, regulation, order, or standard of general application or
the amendment, supplement, or revision of any rule, regulation, order, or standard
adopted by any state agency to implement, interpret, or make specific the law enforced or
administered by it, or to govern its procedure.” (Gov. Code, § 11342.600.) The APA

provides the following:

[n]o state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in Section
11342.600, unless the guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule has been adopted as a
regulation and filed with the Secretary of State pursuant to this chapter.

(Gov. Code, § 11340.5, (a).) Thus, if a rule constitutes a “regulation” within the meaning
of the APA, it may not be adopted except in conformity with basic minimum procedural
requirements. (Morning Star Co. v. State Bd. of Equalization (2006) 38 Cal.4th 324, 333
(Morning Star Co.).)

As the California Supreme Court explained, “[o]ne purpose of the APA is to ensure
that those persons or entities whom a regulation will affect have a voice in its creation, as
well as notice of the law’s requirements so that they can conform their conduct
accordingly.” (Morning Star Co., supra, 38 Cal.4th at p. 333, citing Tidewater Marine
Westem, Inc. v. Bradshaw (1996) 14 Cal.4th 557, at 568-569 (Tidewater).) |

Regulations have “two principal identifying characteristics:” (1) the agency must
intend to rule to apply generally; and (2) the rule must implement, interpret, or make
specific the law enforced or administered by the agency or govern the agency’s
procedure. (Moming Star Co., supra, 38 Cal.4th at pp. 333-334, citing Tidewater, supra,
14 Cal.4th at p. 557, 571.)

The SWRCB's water availability analysis is a regulation within the meaning of the

APA. The SWRCB's method of determining water availability for the purpose of issuing

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
UNLAWFUL UNDERGROUND REGULATIONS 2
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curtailment notices is applied generally, as it formed the basis for the issuance of the
curtailment notices to at least 9,329 water right holders. (Bernadett Decl., Exh. BBID
293.) Thus, the first of the two “identifying characteristics” is met. The second
characteristic is met as well, as the SWRCB purported to use the water availability
analysis to implement the water right priority system. (Bernadette Decl., Exh. A at
pp. 143:14-21, 145:7-12.) As the ACL Complaint states “[d]rought management of water
rights is necessary to ensure that water to which senior water right holders are entitled is
actually available to them . ... The June 12 Unavailability Notice reflects the State
Water Board’s determination that the existing water in the Sacramento-San Joaquin
watersheds and Delta is insufficient to meet [| demands . . . .” (Bernadett Decl., BBID
Exh. 277 at 1 18.) The ACL Complaint also explains that “[t]he State Water Board
determines availability of water for water rights of varying priorities in any watershed by
comparing the current and projected available water supply with the total water right
diversion demand.” (Bernadett Decl., BBID Exh. 277 at § 19.) Both the June 12
Curtailment Notice and the July 15 Rescission and Clarification make similar statements,
reinforcing the SWRCB’s determination of lack of water available based on this
methodology. (Bernadett Decl., BBID Exhs. 219, 279.) The SWRCB purports to utilize
this methodology to implement the water right priority system — the body of California law
the SWRCB argues it was implementing through the curtailments.

While the APA also provides for a limited class of exceptions to the strict
compliance mandate of the APA, the SWRCB's water availability analysis and
curtailments do not fit within any of those exceptions. The limited exceptions are

contained in Government Code section 11340.9, which provides:

This chapter does not apply to any of the following:
(a) An agency in the judicial or legislative branch of the state government.

(b) A legal ruling of counsel issued by the Franchise Tax Board or State
Board of Equalization.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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(c) A form prescribed by a state agency or any instructions relating to the
use of the form, but this provision is not a limitation on any requirement
that a regulation be adopted pursuant to this chapter when one is
needed to implement the law under which the form is issued.

(d) A regulation that relates only to the internal management of the state
agency.

(e) A regulation that establishes criteria or guidelines to be used by the
staff of an agency in performing an audit, investigation, examination, or
inspection, settling a commercial dispute, negotiating a commercial
arrangement, or in the defense, prosecution, or settlement of a case, if
disclosure of the criteria or guidelines would do any of the following:

(1) Enable a law violator to avoid detection.

(2) Facilitate disregard of requirements imposed by law.

(3) Give clearly improper advantage to a person who is in an

adverse position to the state.

(f) A regulation that embodies the only legally tenable interpretation of a
provision of law.

(9) A regulation that establishes or fixes rates, prices, or tariffs.

(h) A regulation that relates to the use of public works, including streets
and highways, when the effect of the regulation is indicated to the public
by means of signs or signals or when the regulation determines uniform
standards and specifications for official traffic control devices pursuant to
Section 21400 of the Vehicle Code.

(i) A regulation that is directed to a specifically named person or to a group
of persons and does not apply generally throughout the state.

None of these exceptions apply. Subdivisions (a), (b), (), and (h) are not applicable by
definition, and the plain language of the exception. Subdivision (c) does not apply
because the method of determining water availability is not “a form” or “instructions
relating to the use of the form.” Subdivision (d) is inapplicable because the method of
determining water availability does not relate “only to the internal management” of the
SWRCB. (Center for Biological Diversity v. Dept. of Fish and Wildlife (2015) 134
Cal.App.4th 214, 261 (Center for Biological Diversity).) Subdivision (e) does not apply

because the method of determining water availability forms the basis for affecting the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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availability of water under various water right priorities. Moreover, “disclosure” of the
method of determining availability would not do any of the things referenced in
Subdivisions (e)(1), (€)(2), or (e)(3). Subdivision (f) does not apply because the
SWRCB's method of determining water availability is not the “only legal tenable
interpretation” of water availability. Indeed, the fact that the parties dispute that
methodology demonstrates that it is not applicable. As Tom Howard, the SWRCB's
Executive Director confirmed, there were multiple methods that could have been used to
determine available supply. (Bernadett Decl., Exh. B at p. 24:4-11.) When it came time
to issue curtailment, Mr. Howard made the decision on which method to utilize. (/d. at
pp. 24:15-18; 96:9-12.) Furthermore, this exception is narrow, and, to the extent the
method of determining water availability is being used to implement the laws the SWRCB
enforces, it does not fit within this exception. (Bernadett Decl., Exh. A at p. 194:3-9.)
Only where the rule is a restatement of the statute or provides for applying the law in a
rote or ministerial manner does it fall within this narrow exception. (Center for Biological
Diversity at p. 263.) Subdivision (i) is not applicable because the method of determining
water availability does not only apply to BBID. (See Tidewater Marine Westemn, Inc. v.
Bradshaw (1996) 14 Cal.4th 557, 574-575 [policy that applies generally and not only in a
single case is a regulation].) Instead, it applies to all water right holders in the entire
Sacramento and San Joaquin River watersheds, and the Delta.

Because none of the exceptions apply, the SWRCB’s method of determining

water availability is a regulation subject to the APA.

B. The SWRCB Did Not Comply With the APA in Developing the Water Availability
Analysis ‘

As set forth in Morning Star.

If a rule constitutes a ‘regulation’ within the meaning of the APA (other
than an ‘emergency regulation,” which may not remain in effect more than
120 days) it may not be adopted, amended, or repealed except in
conformity with 'basic minimum procedural requirements' that are
exacting. The agency must give the public notice of its proposed
regulatory action; issue a complete text of the proposed regulation with a

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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statement of the reasons for it; give interested parties an opportunity to
comment on the proposed regulation; respond in writing to public
comments; and forward a file of all materials on which the agency relied in
the regulatory process to the Office of Administrative Law, which reviews
the regulation for consistency with the law, clarity, and necessity.

(Moming Star Co., supra, 38 Cal.4th at p. 333, internal quotations, citations omitted.) Any
regulation that substantially fails to comply with these requirements is invalid. (/bid.; Gov.
Code, § 11350.) It is indisputable that the SWRCB did not comply with the mandates of
the APA for the water availability analysis used by the SWRCB to allege violation of
Water Code section 1052.

On April 25, 2014, the Governor issued a proclamation providing that, among
other things, the SWRCB “will adopt and implement emergency regulations pursuant to
Water Code section 1058.5, as it deems necessary . . . to require curtailment of

n ré

diversions when water is not available under the diverter’s priority of right.” {Bernadett
Decl., Exh. C at §7.) The SWRCB adopted an emergency regulation at title 23, section
875 of the California Code of Regulations, authorizing the Deputy Director of the Division
of Water Rights to “issue curtailment orders to post-1914 appropriative water right
holders . . . .” (Cal. Code Regs., tit. 23, § 875 (b); emphasis added.) Importantly, the
SWRCB never adopted regulations, emergency or otherwise, providing fqr the
curtailment of pre-1914 appropriative water rights. Regulations adopted under Water
Code section 1058.5 expire automatically in 270 days unless renewed by the SWRCB.
(Wat. Code, § 875, (c).) Section 875 became effective on July 16, 2014 and expired on
April 14,2015. (Bernadett Decl., Exh. E.) The SWRCB's website regarding emergency
regulations does not contain information indicating that section 875 was renewed or
otherwise extended.

The Governor’s April 25, 2014 Proclamation was continued by Executive Order

B 9-15, issued on April 1, 2015. (Bernadett Decl., Exh. D at § 1.) There is no indication

that the SWRCB adopted any emergency regulations regarding the curtailment of pre- or

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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post-1914 appropriative water rights, or the method of determining water availability used
by the SWRCB in issuing curtailments in 2015. |

Because the SWRCB did not comply with the APA’s procedures for adopting
regulations or emergency regulations with respect to the SWRCB's method of determining
water availability or issuing curtailments of pre-1914 water rights in 2015, the SWRCB's
method of determining availability and issuing curtailments is an unlawful underground
regulation. Because the method used by the SWRCB for determining water availability is
invalid and cannot be used as a basis of enforcement in ENF01951, ENF01951 must be
dismissed. (Office of Admin. Law, www.oal.ca.gov/underground_regs.htm [“If a state
agency issues, enforces, or attempts to enforce a rule without following the APA when it is
required to, the rule is called a ‘underground regulation.’ State agencies are prohibited
from enforcing underground regulations.”])

Il CONCLUSION

The SWRCB's method of determining water availability, supporting water right
curtailments and forming the basis of ENF01951, is an underground regulation that may
not be used in ENF01951. As such, the SWRCB must strike the ACL Complaint and

dismiss this proceeding.

SOMACH SIMMO DUNN
A Professional Cdrpgration

Dated: January 25, 2016 By: /

[ Daniel Kelly

Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
UNLAWFUL UNDERGROUND REGULATIONS 7




SOMACH SIMMONS & DUNN
A Professional Corporation

O 0 9 N RN W

NN DN N NN NN Mmoo om ko e e
OO\]O\MAUJI\J'—‘O\OOO\]O\UI-BUJN'—‘O

PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN
ENF01951 STATE WATER RESOURCES CONTROL BOARD’S METHOD OF
DETERMING WATER AVAILABILITY IS AN UNLAWFUL UNDERGROUND
REGULATION

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney |l
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.qov

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabiree.com

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmblcs@pachell.net
dantejr@pacbell.net

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorat@amail.com

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O'Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swe.org
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waierboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtiree.com
kharringfeld@herumcrabiree.com
krattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’'Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
smorris@swc.org

Kronick Moskovitz Tiedemann & Girad

400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@sol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,

Jr.

NOMELLINI, GRILLI & MCDANIEL
namplcs@pacbell.net
ganiejr@pachell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov
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SOMACH SIMMONS & DUNN
A Professional Corporation
DANIEL KELLY, ESQ. (SBN 215051)

MICHAEL E. VERGARA, ESQ. (SBN 137689)

LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

SWRCB Enforcement Action
ENFO01951 and ENF01949

MOTION TO DISMISS
ADMINISTRATIVE CIVIL
LIABILITY PROCEEDING IN
ENFO01951 FOR LACK OF
STATUTORY AUTHORITY
%J(;\I5[%ER WATER CODE SECTION
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l. INTRODUCTION
Through Enforcement Action ENF01951 (ENF01951), the State Water Resources

Control Board's (SWRCB) Prosecution Team accuses the Byron-Bethany Irrigation
District (BBID) of violating subdivision (a) of Water Code section 1052 (Section 1052(a)).
Section 1052(a) provides, in its entirety, that: “[t]he diversion and use of water subject to
this division other than as authorized in this division is a trespass.” (Wat. Code, § 1052
(a), italics added.) However, nothing alleged in the Administrative Civil Liability
complaint (ACL Complaint)’ forming the basis of ENF01951 states that the water
diverted by BBID is “subject to” division 2 of the Water Code. To the extent anything in
the ACL Complaint can be construed to encompass water subject to division 2, that
water is subject to a contract between BBID and the Department of Water Resources
(DWR), and resolution of any issue over that contract involves the interpretation of the
terms of that contract, which is beyond the SWRCB's authority and jurisdiction. As such,
ENF01951 must be dismissed.

Il BACKGROUNb AND SUMMARY OF ARGUMENT

The only wrongful conduct alleged against BBID in the ACL Contract is a violation
of Section 1052(a). (See Declaration of Lauren Bernadett in Support of Motion to
Dismiss Administrative Civil Liability Complaint Proceeding In ENF01951 for Lack of
Statutory Authority Under Water Code Section 1052 (Bernadett Decl.), BBID Exh. 277 at
111.) The ACL Complaint does not allege that BBID lacks a valid pre-1914 appropriative
water right, nor does it allege that BBID was diverting water in excess of that right.
Instead, the ACL Complaint alleges that BBID was diverting water needed to satisfy the
needs of more senior pre-1914 appropriative and/or riparian water right holders.
However, water is required to satisfy pre-1914 appropriative and riparian water rights is

not subject to “this division” as that phrase is used in Section 1052(a), and therefore, as

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.
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alleged in the ACL Complaint, BBID could not have committed a trespass within the
meaning of the statute.?

Section 1052(a) provides, in its entirety, that: “[tlhe diversion and use of water
subject to this division other than as authorized in this division is a trespass.” (Wat.
Code, § 1052(a), italics added.) Section 1052 is part of Division 2 of the Water Code.
As such, “this division” as used in Section 1052 refers to Division 2 of the Water Code
(Division 2). The ACL Complaint does not allege that the water BBID allegedly diverted
is subject to Division 2, nor does it allege that BBID failed to comply with any particular
provision in Division 2.

Instead, the ACL Complaint alleges only that BBID diverted water needed for
senior water right holders “downstream” of BBID’s point of diversion. (Bernadett Decl.,

‘Exh. 277 at 111 18, 24.) Katherine Mrowka, Manager of the SWRCB'’s Division of Water
Rights Enforcement Program, and the main Prosecution Team witness, confirmed the

limited allegation against BBID stating as follows:

Question by Mr. Kelly: So whose water supply was affected by BBID's
diversions? lIs it pre-1903 and riparian water right holders or someone
else?

Answer by Ms. Mrowka:  For BBID, because they have a 1914 priority, it
could be anybody who is more senior to that 1914 priority, not necessarily
limited to 1903.

Mr. Kelly: Okay. So let me phrase it this way. BBID's seniority date is
May the 18th -- | think the claim is May 18th. Does that ring a bell? |
thought it was in here. So if we assume that BBID's claimed date of
priority was May 18th, 1914, is the ACL based on the fact that BBID took
water that was needed by those with a priority May of May 17th, 1914, and
senior and riparians?

2 The SWRCB consistently recognizes that disputes between senior water right holders (pre-1914 and
riparians) are matters for the courts to resolve because those senior rights fall outside the SWRCB's
jurisdiction. In its Statutory Water Rights Law publication dated January 2015 (updated April 28, 2015),
the SWRCB states: “Generally the superior courts continue to be the forum of first instance for resolution
of conflicts involving pre-1914 and riparian rights, although some administrative procedures established
under the Water Code apply to pre-1914 (See California Water Code Sec. 275, 1707).”
(www.swrcb.ca.govilaws regulations/docs/wriaws.pdf at p. viii.) Neither section 275 nor 1707 are at issue
in ENF01951.
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Ms. Mrowka: Yes.

Mr. Kelly: Anybody else?

Ms. Mrowka: No.

(Bernadett Decl., Exh. A at pp. 172:24-173:16.)

Furthermore, John O’'Hagan, the SWRCB's Division of Water Rights Assistant
Deputy Director confirmed Katherine Mrowka's sworn testimony. (Bernadett Decl., Exh.
B at p. 168:7-9.) [the curtailment analysis that forms the basis of the ACL Complaint was
“to protect senior rights and their priorities”].)

Because BBID is accused of taking water needed solely to satisfy more senior
pre-1914 appropriative and/or riparian water rights, BBID could has not committed a
trespass in violation of Section 1052(a). Thus, this enforcement proceeding should be

dismissed.

M. BBID COULD NOT HAVE VIOLATED SECTION 1052 BASED ON THE
ALLEGATIONS RAISED IN THE ACL COMPLAINT

As discussed above, the ACL Complaint alleges that BBID committed a trespass in
violation of Section 1052(a). That claim is based on the further allegation, as confirmed by
the sworn testimony of the Manager of the SWRCB's Division of Water Rights Enforcement
Program, that BBID diverted water needed by more senior pre-1914 appropriative and
riparian water right holders. No other allegations of misconduct by BBID are contained in
the ACL Complaint.

1. Principles of Statutory Interpretation

The task in statutory interpretation is “to determine afresh the intent of the
Legislature by construing in context the language of the statute.” (Harris v. Capital
Growth Investors X1V (1991) 52 Cal.3d 1142, 1159.) In determining such intent, one
must begin “with the language of the statute itself.” (Rojo v. Kliger (1990) 52 Cal.3d 65,
73.) “If there is no ambiguity in the language of the statute, ‘then the Legislature is

presumed to have meant what it said, and the plain meaning of the language governs.’
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[Citation.]” (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263, 268.) Further, the rule
against surplusage prescribes that a court should “strive to give meaning to every word
in a statute and to avoid constructions that render words, phrases, or clauses
superfluous.” (/nre C.H. (2011) 53 Cal.4th 94, 103.) Section 1052(a) is unambiguous: it
provides that the diversion of water subject to division 2 of the Water Code, other than
as authorized in division 2 of the Water Code, is a trespass. Thus, to be guilty of a
trespass under Section 1052(a), the plain language of Section 1052(a) requires that the

water diverted is subject to Division 2 of the Water Code.3

2. The SWRCB's Regulatory Authority is Limited to Post-1914 Appropriative
Water Rights

The SWRCB derives its jurisdiction from the Water Commission Act (Act) (Stats.
1913, Ch. 586), which was enacted in 1913. The Act established a comprehensive
permit system and provides that all new appropriative uses (both for diversion and
storage) subsequent to its effective date are subject to the authority of what is now the
SWRCB. Specifically, the SWRCB has authority to regulate the diversion and use of
water when the appropriative use commenced after December 19, 1914. Such “[p]ost-
1914 appropriators may possess water rights only through a permit or license issued by
the SWRCB, and their rights are circumscribed by the terms of the permit or license.”
(Millview County Water Dist. v. State Water Resources Control Bd. (2013) 229
Cal.App.4th 879, 889 (Millview).) In contrast, the SWRCB “has no permitting or licensing
authority over riparian or pueblo rights, or over appropriative rights acquired before
1914." (California Farm Bureau Federation v. State Water Resources Control Bd. (2011)

51 Cal.4th 421, 429.) Thus, “[r]iparian users and pre-1914 appropriators need neither a

3 Notably, even if the SWRCB argues that Section 1052(a) is somehow ambiguous, which it is not, this
proceeding should nonetheless be dismissed. A statute or regulation that prohibits or requires particular
conduct violates due process, and is therefore void, if its terms are so vague that it fails to give proper
notice of the targeted conduct - i.e., when people of “common intelligence must necessarily guess at its
meaning and differ as to its application.” (FCC v. Fox Television Stations, Inc. (2012) 132 S.Ct. 2307,
2317-2320, internal quotations omitted; Cranston v. City of Richmond (1985) 40 Cal.3d 755, 763.)
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permit nor other governmental authorization to exercise their water rights.” (Millview at

p. 889.)

3. Section 1052(a) is Limited to Water Subject to the SWRCB's Regulatory
Jurisdiction Under Division 2

The SWRCB's authority to pursue administrative civil liability relating to trespass
was codified in section 38 under the 1913 Act, and was later recodified as Section 1052
in 1943 (Stats. 1943, Ch. 368). Section 38, as initially enacted, provided that “any
unauthorized diversion of water subject to the provisions of the act is declared to be a
trespass.” (Meridian, Ltd. v. San Francisco (1939) 13 Cal.2d 424, 450, italics added;
Stats. 1913, ch. 586, § 38, p. 1032.) This limitation on the statute’s application, as
initially set forth in the Act, remains in the current version of Section 1052(a), limiting
Section 1052(a) to water subject to Division 2.

Water appropriated prior to the effective date of the Act, and water needed for
useful and beneficial purposes on riparian lands, is expressly excluded from the
SWRCB's regulatory authority provided for in Division 2 of the Water Code. (Wat. Code,
§ 1201.) This means that water appropriated “prior to December 19, 1914, the effective
date of the statute,” is specifically excluded (see People v. Skirokow (1980) 26 Cal.3d
301, 309) such that “[a] pre-1914 appropriative right is not subject to the 1913 statutory
scheme for purposes of acquisition and supervision of use.” (Nicoll v. Rudnick (2008)
160 Cal.App.4th 550, 557, citing People v. Murrison (2002) 101 Cal.App.4th 349, 359,
fn. 6).

4. The Water at Issue in this Proceeding is Not Subject to Division 2

As discussed above, the ACL Complaint alleges that BBID violated Section
1052(a) by diverting water needed to satisfy more senior water rights. However, a
violation of Section 1052(a) requires the diversion of water subject to Division 2. (Wat.
Code, § 1052(a).) Water needed by pre-1914 and riparian water right holders is not
subject to Division 2. (/bid.)
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Whether a diversion of water is subject to Section 1052(a) “turns on [the]
interpretation of the phrase “water subject to [] this division.” (People v. Shirokow,
supra, 26 Cal.3d at p. 306.)

As the Shirokow court explained:

Part 2 of the division provides a comprehensive scheme for the appropriation
of water. It defines water subject to appropriation ...; declares compliance
with the provisions of division 2 to be the exclusive means of acquiring the
right to appropriate or use water subject to appropriation ...; authorizes the
board to act upon all applications for permits to appropriate water, to grant
permits to take and use water subject to the terms and conditions of the
permit, and to collect fees ...; and provides for the issuance of licenses
confirming the right to appropriate such amount of water as has been
beneficially used by the permittees .... Thus it is clear that if the water
diverted by defendant is water subject to appropriation, then it is water subject
to the provisions of division 2 and any use thereof is conditioned upon
compliance with the statutory procedure.

(Ibid.)

The Shirokow court then turned to the statutory provisions defining the water

subject to appropriation. The court explained that Water Code section 1201 defines

water “subject to appropriation,” and therefore defines what water is subject to Division

2. Water Code section 1201 states:

All water flowing in any natural channel, excepting so far as it has been or is
being applied to useful and beneficial purposes upon, or in so far as it is or
may be reasonably needed for useful and beneficial purposes upon lands
riparian thereto, or otherwise appropriated, is hereby declared to be public
water of the State and subject to appropriation in accordance with the
provisions of this code. (ltalics added.)

The Shirokow court further confirmed that “[t]he rights not subject to the statutory

appropriation procedures are narrowly circumscribed by the exception clause of []
[Section 1201] and include only riparian rights and those which have been otherwise

appropriated prior to December 19, 1914, the effective date of the statute.” (/d. at

p. 309.) Thus, water appropriated pursuant to pre-1914 and riparian water rights do not

fall within Section 1052(a).
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The courts addréssed the nature and scope of the SWRCB's authority over pre-
1914 and riparian water rights under Water Code sections 1831 and 1052 in Young v.
State Water Resources Control Bd. (2013) 219 Cal.App.4th 397 (Young), and Millview,
supra, 229 Cal.App.4th at p. 889.

In Young, various landowners argued the SWRCB lacked jurisdiction to
adjudicate the validity, extent, or forfeiture of riparian or pre-1914 appropriative water
rights. (Young, supra, 219 Cal.App.4th at p. 404.) The Young court made clear that
there was no dispute regarding the SWRCB's lack of jurisdiction to regulate riparian and
pre-1914 appropriative rights. (/bid., citing California Farm Bureau Federation v. State
Water Resources Control Bd., supra, 51 Cal.4th 421, 429.) The court did confirm,
however, that the SWRCB'’s jurisdiction under Division 2 extended to all water not
otherwise properly diverted and used under a riparian or pre-1914 right. As the Young
court explained, that included “water that has never been appropriated, water subject to
a pre-1914 right but that was not perfected by putting the water to beneficial use with
due diligence, and water for which a right has been perfected by putting the water to
beneficial use under a pre-1914 right but where the use later ceased.” (Young at p. 404,
internal citations omitted.)*

In Millview, the court considered the SWRCB'’s authority to issue a cease and
desist order under Water Code section 1831 (Section 1831) where the diversion of water
was pursuant to a claimed pre-1914 appropriative right. Because the authority to issue a

cease and desist order under Section 1831 incorporates Section 1052, the court

* The SWRCB agreed with these limitations on its enforcement authority in its briefing to the Young court.
Specifically, in its Appellate Opening Brief in Young, (2012 CA.App.Crt., Briefs Lexis 3929) (Young AOB),
the SWRCB explained: (1) its authority under section 1052 extends.only to determining the “validity of a
diverter’s claim to be exempt from the permitting system” because that is the extent of its jurisdiction; and
(2) “[ulnder th[e] definition of unappropriated water, only the water claimed under a pre-1914 right that
exceeds the actual right constitutes unappropriated water subject to the State Water Board’s regulation.”
(Bernadett Decl., Exh. C at pp. *27, *33.) The SWRCB also agreed that Phelps v. State Water Resources
Control Bd .(2007) 157 Cal.App.4th 89 “lends further support to the conclusion that the State Water Board
has authority to take enforcement against a diverter who claims to hold a riparian or pre-1914
appropriative right if the Board determines that the claim is invalid.” (/bid.)
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considered the scope of Section 1052 to interpret the scope of the SWRCB's authority
under Section 1831. The Millview court explained the Division 2 limiting language in

section 1831 (the same as Section 1052) as follows:

[It] allows the Board to issue an order preventing the unauthorized

diversion of water. Unauthorized diversion includes not merely the

diversion of water under a claimed but invalid pre-1914 right, but also

diversion beyond the proper scope of a valid pre-1914 right, whether

because the diversion exceeds the maximum perfected amount of water

under the right or because an intervening forfeiture has reduced the

proper scope. (Millview, supra, 229 Cal.App.4th at p. 895.)

The Millview court agreed with and adopted the reasoning in Young, finding that
“‘water diverted under a valid pre-1914 water right is protected from [the SWRCB’s]
regulation,” and that “a permit is required to divert water appropriated pursuant to a
claimed pre-1914 water right that was never perfected, or has been forfeited, or is
otherwise invalid.” (Millview, supra, 229 Cal.App.4th at p. 894, original italics, citing
Young, supra, 219 Cal.App.4th at p. 404.)

Shirokow, Young, and Millview make clear that water subject to a valid pre-1914
or riparian water right is not subject to Division 2, or to the SWRCB's jurisdiction, and
only unappropriated water (as of December 19, 1914), or water previously appropriated
under a pre-1914 water right but abandoned is subject to the SWRCB'’s jurisdiction and
within the purview of Section 1052(a).

In ENFO01951, there is no dispute that BBID has a valid pre-1914 water right.
There is no allegation in the ACL Complaint regarding the validity of the claimed right.
There is also no allegation in the ACL Complaint that BBID diverted water in excess of
its claimed pre-1914 water right. Moreover, the SWRCB does not allege that any of the
water BBID diverted in June of 2015 is subject to Division 2. In fact, the allegation is the
ACL Complaint, and the actions of the SWRCB, plainly demonstrate that there was no

“‘unappropriated” water in the vicinity of BBID’s point of diversion, because the SWRCB

previously determined that there was no water available to satisfy any post-1914 water
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rights as of May 1, 2015. If true, the only water available for BBID to divert during the
relevant period was water not subject to Division 2, and therefore not subject to a
trespass under Section 1052(a). Again, this fact is confirmed by the sworn testimony of

Katherine Mrowka. (Bernadett Decl., Exh. A.)

IV.  THE WATER BBID DIVERTED IN JUNE 2015 IS THE SUBJECT OF A
CONTRACT WITH THE DEPARTMENT OF WATER RESOURCES

BBID's diversion facility was relocated from italian Slough to its current location
on the intake channel of the State Water Project in the early 1960s, when the State of
California began construction of the facilities at Clifton Court, including Clifton Court
Forebay, the Harvey O. Banks Pumping Plant, and the intake channel connecting Clifton
Court Forebay to the Harvey O. Banks Pumping Plant. BBID's pumping facilities were
constructed on the intake channel under an agreement with DWR executed in 1964.
(Bernadett Decl., BBID Exh. 206.) The 1964 Agreement provides for, among other
things, the relocation of BBID’s pumping plants and points of diversion to the SWP
intake channel. (/d. at §[4.) Through the 1964 Agreement, the State of California also
consented to the “permanent and perpetual use by [BBID], without cost, of State’s
facilities and of that portion of its right of way required for the construction, operation,
and maintenance of [BBID’s] permanent facilities . . . .” (Id.at7.) Under the 1964
Agreement, BBID relocated its pumping facilities to their current location, and has
operated those facilities since that time. (Bernadett Decl., BBID Exh. 336.)

In 2003, DWR and BBID entered into another Agreement (2003 Agreement) to
resolve outstanding issues between DWR and BBID and to recognize the changing uses
of water within BBID. (Bernadett Decl., BBID Exh. 208.) Through the 2003 Agreement,
DWR and BBID agree that BBID has the right to divert up to 50,000 acre-feet of water in
each year, which could be diverted year-round, for agricultural, municipal, and industrial
purposes. (/d. atq 9.) The 20034Agreement provides for the continued diversion of
water by BBID, up to 50,000 acre-feet, year round. (/bid.) Through the 2003 Agreement,

DWR agrees not to challenge BBID’s year-round use of up to 50,000 acre-feet of water
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for agricultural, municipal, and industrial uses. (/d. at [ 8.) In fact, in a letter dated
September 23, 2014 from DWR to the SWRCB, DWR characterizes the 2003 Agreement
as a “settlement” under which “DWR provides BBID up to 50,000 acre-feet annually for
use in its service area.” (Bernadett Decl., BBID Exh. 217.) As DWR states to the
SWRCB in this letter, BBID has a unique relationship with DWR due to the location of
BBID'’s facilities within the Clifton Court complex, on the intake channel to the State
Water Project. The 1964 Agreement, providing for the diversion by BBID of water
present in the intake channel without cost, and the provisions in the 2003 Agreement
providing for the year-round diversion of up to 50,000 acre-feet of water by BBID, makes
any dispute regarding BBID's diversion of water from the intake channel strictly a
contract dispute between BBID and DWR — a dispute beyond the authority and
jurisdiction of the SWRCB.

V. CONCLUSION

A pre-1914 appropriator diverting under a valid water right cannot commit a
trespass under Section 1052(a). There is no allegation in the ACL Complaint that the
water BBID diverted during June 2015 was subject to Division 2, and BBID therefore
could not have committed a trespass. Moreover, any Division 2 water that could have
allegedly been diverted is subject to the terms of the various agreements between BBID
and DWR, and any dispute regarding BBID’s diversion of such water is one of contract
interpretation. If DWR believes BBID violated the terms of the 1964 Agreement or the
2003 Agreement, DWR can bring an action against BBID for breach of either contract.

Any such dispute, however, does not support prosecution under Section 1052(a).

Dated: January 25, 2016 By: /

(Daniel Kelly

Attorneys for Byron-Bethany Irrigation District
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE
SECTION 1052

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 3016 at Sacramento, California.

YLl L0
/ Yolanda De La Cruz Q
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney ||
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.iauriainen@waierboards.ca.gov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumerabiree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spalettalaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pachell.net
danteir@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorai@amail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
srnorris@swec.org
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SERVICE LIST

WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney lli
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.iauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

kharr_iﬂq‘feid@herumcrabtree.com
jkrattiger@herurncrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
SMOrris@swe.org

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakrovd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.ora

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplecs@pacheil.net
dantejr@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonaihan.knapp@sigov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany [rrigaton District
Daniel Kelly

Somach Simmons & Dunn
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