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EXECUTIVE SUMMARY

Introduction

The California Public Utilities Commission (Commission) asked the State Water
Resources Control Board (State Water Board) whether the California American Water
Company (Cal-Am) has the legal right to extract desalination feedwater for the proposed
Monterey Peninsula Water Supply Project (MPWSP). Cal-Am proposes several
approaches that it claims would legally allow it to extract water from the Salinas Valley
Groundwater Basin (SVGB or Basin) near or beneath Monterey Bay without violating
groundwater rights or injuring groundwater users in the Basin. The purpose of this
report is to examine the available technical information and outline legal considerations

which would apply to Cal-Am’s proposed MPWSP.

Technical Conclusions

There are gravity and pumped well designs proposed for the MPWSP, with several well
locations proposed. Well design and location tests will be needed for complete
technical and legal analysis. The conditions in the aquifer where MPWSP feedwater
would be extracted could be either confined or unconfined, however, there is currently
not enough information to determine what type of conditions exist at the location of the
MPWSP wells. Effects from confined aquifer pumping would be observed over a larger
area than if extraction occurred from an unconfined aquifer. Previous groundwater
modeling studies for one of the proposed MPWSP well locations indicated there would
be an approximate 2-mile radius for the “zone-of-influence” of the extraction wells, if
groundwater was pumped from an unconfined aquifer. It is unknown what the effects
would be if water was pumped from a confined aquifer with different hydrogeologic

conditions.

The aquifers underlying the proposed extraction locations have been intruded with
seawater since at least the 1940’s. The impairment means that beneficial uses of the
water in the intruded area are limited; however the actual extent of water use is not

known. Groundwater quality in the Basin will be a key factor in determining the effects



of extraction on groundwater users in the Basin, assessing any potential injury that may

occur, and measures that would be necessary to compensate for it.

Legal Conclusions

To appropriate groundwater from the Basin, the burden is on Cal-Am to show their
project will not cause injury to other users. Key factors will be: (1) how much fresh
water Cal-Am extracts as a proportion of the total pumped amount, (to determine the
amount of water, that after treatment, would be considered desalinated seawater
available for export as developed water); (2) whether pumping affects the water table
level in existing users’ wells, (3); whether pumping affects seawater intrusion within the
Basin (4) how Cal-Am returns any fresh water it extracts to the Basin to prevent injury to
others; and (5) how groundwater rights might be affected in the future if the proportion
of fresh and seawater changes in the larger Basin area or the immediate area around

Cal-Am’s wells.

If overlying groundwater users are protected from injury, appropriation of water
consistent with the principles discussed in this report may be possible. To export water
outside the Basin, Cal-Am must show 1) the desalinated water it produces is developed
water, 2) replacement water methods to return water to the Basin are effective and
feasible, and 3) the MPWSP can operate without injury to other users. A physical

solution could be employed to assure all groundwater users rights are protected.

Recommendations

Additional information is needed to accurately determine MPWSP impacts on current
and future conditions of the Basin regardless of whether the extraction occurs from
pumped or gravity wells. First, specific information is needed on the depth of the wells
and aquifer conditions. Studies are needed to determine the extent of the Dune Sand
Aquifer, the water quality and water quantity of the Dune Sand Aquifer, the extent and

thickness of the Salinas Valley Aquitard, and the extent of the 180-Foot Aquifer.

Second, the effects of the MPWSP on the Basin need to be evaluated. Specifically, a

series of test boring/wells are needed to assess the hydrogeologic conditions at the site.



Aquifer testing is also needed to determine the pumping effects on both the Dune Sand
Aquifer and the underlying 180-Foot Aquifer. Pre-project conditions should be identified
prior to aquifer testing. Aquifer tests should mimic proposed pumping rates. To avoid
unnecessary delays in development of the final system configuration, it is advisable that
Cal-Am conduct similar testing, concurrently, at the other potential alternative locations

for the extraction wells.

Third, updated groundwater modeling is needed to evaluate future impacts from the
MPWSP. Specifically, modeling scenarios are necessary to predict changes in
groundwater levels, groundwater flow direction, and changes in the extent and
boundary of the seawater intrusion front. Additional studies are also necessary to
determine how any extracted fresh water is replaced, whether through re-injection wells,
percolation basins, or through existing recharge programs. It may also be necessary to
survey the existing groundwater users in the affected area. The studies will form the
basis for a plan that avoids injury to other groundwater users and protects beneficial
uses in the Basin. To ensure that this modeling provides the best assessment of the
potential effects of the MPWSP, it is important that any new information gathered during
the initial phases of the groundwater investigation be incorporated into the groundwater
modeling studies. In addition, modeling should include cumulative effects of the
MPWSP, the Castroville Seawater Intrusion Project, and the Salinas Valley Water

Project on the Basin.



1. Introduction

In a letter dated September 26, 2012, the California Public Utilities Commission
(Commission) asked the State Water Resources Control Board (State Water Board)
whether the California American Water Company (Cal-Am) has the legal right to extract
desalination feedwater for the proposed Monterey Peninsula Water Supply Project
(MPWSP). The Commission, lead agency under the California Environmental Quality
Act (CEQA) for the proposed project, did not request that the State Water Board make a
water rights determination, rather it requested an opinion on whether Cal-Am has a
credible legal claim to extract feedwater for the proposed MPWSP in order to inform the

Commission’s determination regarding the legal feasibility of the MPWSP.

In a letter dated November 16, 2012, the State Water Board informed the Commission
that State Water Board staff would prepare an initial report for the Commission. On
December 21, 2012, the State Water Board provided the Commission an initial draft of
the report and on February 14, 2013, the Commission provided the State Water Board
comments on the initial draft report. The Commission’s February 14, 2013
correspondence also contained additional information for the State Water Board to
evaluate, specifically, a revised design of the feedwater intake system for the MPWSP.
State Water Board staff reviewed the additional information and prepared a revised
draft. The revised draft was then noticed to the public for comment on April 3, 2013,
and additional information included with the comment letters received was considered

and used to revise the report where appropriate.

Cal-Am proposes several approaches it claims would legally allow it to extract water
from the Basin near or beneath Monterey Bay without violating groundwater rights or
injuring other groundwater users in the Basin. The purpose of this report is to examine
the available technical information and outline legal considerations which would apply to
Cal-Am’s proposed MPWSP.



This paper will (1) examine the available technical information® and that provided by the
Commission; (2) discuss the effect the proposed MPWSP could have on other users in
the Basin; (3) discuss the legal constraints and considerations that will apply to any user
who proposes to extract water from the Basin; and (4) outline information that will be
necessary to further explore MPWSP’s feasibility and impacts. Ultimately, whether a
legal means exists for Cal-Am to extract water from the Basin, as described in its
proposal outlined in the CEQA Notice of Preparation® (NOP) document and in the
additional information provided, will depend on developing key hydrogeologic
information to support a determination based on established principles of groundwater

law.

2. Background

In 2004, Cal-Am filed Application A.04-09-019 with the Commission seeking a
Certificate of Public Convenience and Necessity for the Coastal Water Project. The
primary purpose of the Coastal Water Project was to replace existing water supplies
that have been constrained by legal decisions affecting the Carmel River and Seaside
Groundwater Basin water resources. The Coastal Water Project proposed to use
existing intakes at the Moss Landing Power Plant to draw source water for a new
desalinization plant at Moss Landing. In January 2009, the Commission issued a Draft
Environmental Impact Report (EIR) for the Coastal Water Project and two project
alternatives — the North Marina Project and the Monterey Regional Water Supply
Project (Regional Project). In October 2009, the Commission issued the Final EIR®
(FEIR) and in December 2009, it certified the FEIR. In December 2010, the

Commission approved implementation of the Regional Project.

In January 2012, Cal-Am withdrew its support for the Regional Project and
subsequently submitted Application A.12-04-019 to the Commission for the proposed
MPWSP as described in their September 26, 2012 letter. In October 2012, the

! Please see Appendix C for a list of references relied upon and considered in this report.

2 California Public Utilities Commission, Notice of Preparation, Environmental Impact Report for the Cal-
Am Monterey Peninsula Water Supply Project, October 2012.

% cal-Am, Coastal Water Project, FEIR, October, 2009.
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Commission issued a NOP for a Draft EIR for the proposed MPWSP. The Commission
requested in their September letter that the State Water Board prepare an initial staff
report by December 2012. The short timeframe for the initial report was necessary to
inform written supplemental testimony due in January 2013 for Cal-Am and written
rebuttal testimony from other parties due February 2013. The State Water Board
completed and transmitted its initial draft report to the Commission on December 21,
2012.

In a memo dated February 14, 2013, the Commission expressed its appreciation to the
State Water Board for the initial draft report. Additionally, the Commission included
comments and questions regarding the draft report and requested the State Water
Board evaluate new and additional information in its final report. State Water Board

staff reviewed the additional information and prepared a revised draft.*

The revised draft was then noticed to the public for comment on April 3, 2013. At the
conclusion of the public comment period on May 3, 2013, six comment letters had been
received on the Draft Report.” Comments that pertain to the State Water Board’s report
generally fell into the following categories: 1) State Water Board’s role and objective in
preparing the Report; 2) sources of information used in preparing the Report (including
adequacy of the environmental document for the previously proposed Coastal Water
Project and use of previously developed groundwater model); 3) concerns about injury
to other legal users of water (including potential impacts on existing efforts to control
seawater intrusion); 4) legal issues related to the exportation of water from the Basin; 5)
the need for better information about the hydrogeology of the proposed project location
and the effects the proposed project would have on groundwater in the Basin; and 6)
legal interpretation of groundwater appropriation law and concepts discussed within the

Draft Report. We have modified the report to be responsive to the comments received,

* Commission correspondence to State Water Board, February 14, 2013.
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M047/K304/47304686.pdf

> Monterey County Farm Bureau (Norman Groot), LandWatch Monterey County (Amy L. White), the
Salinas Valley Water Coalition (Nancy Isakson), Ag Land Trust (Molly Erickson of the Law Offices of
Michael W. Stamp), Water Plus (Ron Weitzman), and Cal-Am (Rob Donlan of Ellison, Schneider, & Harris
L.L.P)



http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M047/K304/47304686.pdf

where appropriate. Additionally, we have included summary responses to the above

general categories as Appendix A to this report.

3. Monterey Peninsula Water Supply Project Description

When the Commission requested the assistance of the State Water Board in September
2012, the most current information available on the MPWSP was the description in the
NOP for a forthcoming Draft EIR. State Water Board staff analyzed the NOP and how
closely the new description matched the alternatives in the December 2009 FEIR
completed for the Coastal Water Project. Of the two project alternatives in the FEIR,
the North Marina Project more closely resembled the proposed MPWSP described in
the NOP. For this reason, State Water Board staff assumed most of the information,
including the slant well construction and operation as described in the FEIR — North
Marina Project Alternative®, was applicable to the proposed MPWSP. However,
because the configuration and location for the proposed extraction well system has not
yet been studied, direct comparison of the findings from the previous environmental

reviews to the system that is currently being considered is not possible.’

On February 14, 2013, the Commission provided comments on an initial draft of this
report and requested that State Water Board staff make revisions to address
ambiguities while also considering new and additional information concerning
modifications to the design and configuration of the MPWSP. The new information
provided to the State Water Board by the Commission includes: an updated project
description, changes in the location and configuration of the extraction well system, new

information about the nature of the 180-Foot Aquifer, timing of implementation for

® cal-Am, Coastal Water Project, FEIR, Section 3.3 — North Marina Project, October, 2009.

" The use of the Cal-Am Coastal Water Project FEIR in this report was informative in creating a broad
picture of the potential impacts to groundwater resources in the Basin. The FEIR was not used to arrive
at specific conclusions of the definite impacts that would result from the MPWSP. The analysis provided
in this report can and should be applied in the context of a future EIR. It is anticipated that additional
information gained from the studies recommended in our report will assist the Commission in determining
the impacts of the MPWSP on the Salinas Valley Groundwater Basin.
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certain compensation measures, and supplemental testimony from Richard Svindland of
Cal-Am.?

The Commission requested that the State Water Board evaluate two possible
alternatives for the MPWSP; (1) the “Proposed Project” (preferred alternative) with slant
wells located at a 376-acre coastal property owned by the CEMEX Corporation and
illustrated by the yellow dots on Figure “SWRCB 1", and; (2) “Intake Contingency Option

3” with a slant well intake system at Portrero Road north of the Salinas River as shown
in the top center of Figure “SWRCB 2” by the small green dots. Figure “SWRCB 3”

shows the approximate locations of the alternatives in the greater geographic area. The
preferred alternative would consist of 7 to 9 slant wells that would draw water from
under the ocean floor by way of gravity for delivery to the desalination plant. Intake
Contingency Option 3 would consist of 9 wells extracting water from beneath the ocean
floor by use of submersible pumps. For both alternatives, approximately 22 million
gallons of water per day (mgd) would be extracted from the wells to produce 9 mgd of
desalinated water. The design of these options is further described in Section 5 of this

report.

Information provided to the State Water Board to date does not allow staff to definitively
address the issue of how the proposed project would affect water rights in the Basin.
Currently, it is unknown which aquifer(s) the wells will extract water from, and further
complicating the analysis, the relationship of the aquifers in the well area to surrounding
low-permeability aquitards is uncertain. Given these significant unknowns, this State
Water Board report assumes, for the purposes of this preliminary evaluation, that the
MPWSP hydrogeologic characteristics and effects to the SVGB would be similar to the
North Marina Project alternative analyzed in the FEIR, inclusive of the design
modifications described in the Commission’s February 2013 correspondence. The
State Water Board provides recommendations for additional studies that are necessary

to clarify the hydrogeologic conditions that would allow for a more complete review.

& Commission correspondence to State Water Board, February 14, 2013.
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M047/K304/47304686.pdf
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4. Physical Setting

This section contains a discussion of the physical setting of the SVGB that includes
a description of the hydrogeologic characteristics, groundwater quality, movement
and occurrence of groundwater, and groundwater modeling results. It is important to
understand the physical characteristics of the Basin to accurately determine the
effects the MPWSP will have on the Basin.

4.1 Groundwater Aquifers

Knowledge of the hydrogeologic characteristics in the area of the proposed
MPWSP wells is important in determining the impacts of the proposed project.
As shown by the dark blue line in Eigure “SWRCB 4", the SVGB extends
approximately 100 miles from Monterey Bay in the northwest to the headwaters

of the Salinas River in the southeast. Major aquifers in the SVGB are named for
the average depth at which they occur. The named aquifers from top to bottom
include the 180-Foot Aquifer, the 400-Foot Aquifer and the 900-Foot or Deep
Aquifer. A near-surface water-bearing zone comprised of dune sands, commonly
referred to as the “Dune Sand Aquifer”, also exists but is considered a minor
source of water due to its poor quality.® The Dune Sand Aquifer is not regionally
extensive and is not a recognized subbasin within the SVGB.*° The extent and
the amount of groundwater in storage in the Dune Sand Aquifer are unknown.
Figure “SWRCB 5" is a cross-section taken from the FEIR for the Coastal Water

Project that shows the relationship of aquifers and aquitards. The estimated
extent of the Dune Sand Aquifer and its relation to the 180-Foot Aquifer can be
seen in the upper left hand corner of Figure “SWRCB 5”. Figure “SWRCB 6”
shows the westerly portion of the cross-section in the vicinity of the project area.

The proposed slant wells will either extract water from the 180-Foot Aquifer

subbasin and/or the Dune Sand Aquifer.

? California Department of Water Resources, California’s Groundwater, Bulletin 118, Central Coast
Hydrologic Region, SVGB, February 2004.
19 cal-Am, Coastal Water Project, FEIR, Section 4.2, Groundwater Resources, p. 4.2-5, October 2009.
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The 180-Foot Aquifer is generally confined by the overlying Salinas Valley
Aquitard (SVA). The SVA is a well-defined clay formation with low permeability
that retards the vertical movement of water to the underlying 180-Foot Aquifer.
The SVA extends vertically from the ground surface to approximately 100 to 150
feet below mean sea level (msl) and extends laterally from Monterey Bay to 10
miles south of Salinas. Based on information from logs of two wells located
approximately ¥2 mile south and %2 mile northeast from the proposed MPWSP
slant wells, the top of the SVA is between 150 to 180 feet below msl. The well
logs show the top of the underlying 180-Foot Aquifer at approximately 190 to 220

feet below msl.'

Studies have shown that in some areas the SVA thins enough to create
unconfined conditions in the 180-Foot Aquifer. *? It is unknown if these
unconfined conditions exist in the proposed MPWSP well area. Determination of
the existence of the SVA, and thus the conditions of the aquifer at the location of
the proposed MPWSP wells will be critical in determining the area of impact of

the project as discussed at greater length in Section 5 of this report.

' cal-Am, Coastal Water Project, FEIR, Section 4.2 — Groundwater Resources, Figure 4.2-3, October,

2009.

12 Monterey County Water Resources Agency, Monterey County Groundwater Management Plan,
Chapter 3 — Basin Description, pp. 3.7 & 3.8, May 2006.

10



Figure SWRCB 4

GEOTRACKER GAMA

Outline ofthe 180/400 Foot Aguifer Subbasin

Monitoring Wells — Regulated Sites (exact
locations displaved)

Supply Wells — Califomia Depariment of Public
Hesith (within one mile of actual location)

Supphy Wells — Other (within 1/2 mile of actual
location)

leons with a Cirde Around Them Sigrity a

Carme! Bay,

11



Figure SWRCB 5
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Figure SWRCB 6
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4.2 Groundwater Quality & Seawater Intrusion

Groundwater quality at the site of the proposed MPWSP wells will play an
important role in determining the effects of extraction on the other users in the
Basin. Historic and current pumping of the 180-Foot Aquifer has caused
significant seawater intrusion, which was first documented in the 1930s.**
Seawater intrusion is the migration of ocean water inland into a fresh water
aquifer. This condition occurs when a groundwater source (aquifer) loses
pressure, allowing the interface between fresh water and seawater to move into
the aquifer. A common activity that induces intrusion is pumping of the

groundwater basin faster than the aquifer can recharge.

The Monterey County Water Resources Agency (MCWRA) uses the Secondary
Drinking Water Standard upper limit of 500 milligrams per liter (mg/L)
concentration for chloride to determine the seawater intrusion front. The
MCWRA also uses the Secondary Drinking Water Standard to determine
impairment to a source of water. MCWRA uses 100 mg/L of chloride as a
threshold value for irrigation.*® Standards are maintained to protect the public
welfare and to ensure a supply of pure potable water. MCWRA currently
estimates seawater has intruded into the 180-Foot Aquifer approximately 5 miles

inland as shown on Figure "SWRCB 7”. The increasing trend of inland

movement of seawater intrusion is also important and provides qualitative data
on future trends in the Basin. This seawater intrusion has resulted in the
degradation of groundwater supplies, requiring numerous urban and agricultural
supply wells to be abandoned or destroyed. In MCWRA's latest groundwater
management plan (2006), an estimated 25,000 acres of land overlies water that
has degraded to 500 mg/L chloride. The amount of 500 mg/L chloride water that

13 California Department of Water Resources, California’s Groundwater, Bulletin 118, Central Coast

Hydrologic Region, SVGB, 180/400 Foot Aquifer subbasin, February 2004.

i: MCWRA, Monterey County General Plan Final Environmental Impact Report, pp. 4.3-25, March 2012,
Ibid.
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enters the Basin was reported to be as high as 14,000 acre-feet per annum (afa)

or 4.5 billion gallons.*®

The Central Coast Regional Water Quality Control Board's Basin Plan lists
designated beneficial uses and describe the water quality which must be attained
to fully support those uses.*” The Basin Plan states that water for agricultural
supply shall not contain concentration of chemical constituents in amounts which
adversely affect agricultural beneficial use. Table 3-3 of the Basin Plan provides
guidelines for interpretation of the narrative water quality objective and indicates
that application of irrigation water with chloride levels above 355 mg/L may cause
severe problems to crops and/or soils with increasing problems occurring within
the range of 142-355 mg/L.*®

The MCWRA and the Central Coast Regional Water Quality Control Board show
impairment in the intruded area for drinking and agricultural uses. Since this
groundwater is reportedly impaired, it is unlikely that this water is, or will be put to
beneficial use. However, if groundwater use is occurring in the intruded area,
MPWSP effects that cause injury to legal users will need to be determined.*®
Conditions in the Basin will need to be monitored to determine the level of water

guality impairment and any changes that occur as a result of the MPWSP.

Local agencies have taken steps to reduce the rate of seawater intrusion and
enhance groundwater recharge in the SVGB. To address the seawater intrusion
problem, the MCWRA passed and adopted Ordinance No. 3709 in September
1993.%° Ordinance No. 3709 prohibits groundwater extractions and installation of
new groundwater extraction facilities in certain areas within the seawater

intrusion zone. To enhance groundwater recharge, efforts have also been made

1 MCWRA, Monterey County Groundwater Management Plan, Chapter 3 — Basin Description, pages
3.14 & 3.15, May 2006.

" Water Quality Control Plan for the Central Basin, Regional Water Quality Control Board, Central Coast
Region. Page I-1, June 2011.

8 CCRWQCB, Basin Plan, pp. llI-5 and 1I-8.

19 A comment letter submitted by Law Offices of Michael W. Stamp on behalf of Ag Land Trust on May 3,
2013, states that a well on the Armstrong Ranch, adjacent to the CEMEX site, is being used to irrigate
more than one acre of seed stock.

20 Monterey County Water Resources Agency, Ordinance No. 3709, September 14, 1993.
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to increase fresh water percolation through the Castroville Seawater Intrusion
Project (CSIP) which was completed in 1998.?* The CSIP is a program operated
by the Monterey County Water Pollution Control Agency that reduces
groundwater pumping from seawater intruded areas and distributes recycled
water to agricultural users within the SVGB. The program provides a form of
groundwater recharge by effectively reducing groundwater extraction in those
areas of the Basin that are part of the CSIP area and providing some recharge
through deep percolation of applied irrigation water. The Salinas Valley Water
Project (SVWP) was initiated in 2000 to address seawater intrusion and provide
other benefits. The main components of the project involve reservoir
reoperation, modifications to the Nacimiento Dam spillway, and installation of a
rubber dam on the Salinas River in the northern part of the Salinas Valley to
increase summer flows and provide agricultural water to offset the use of
groundwater.? Despite these and other efforts, seawater intrusion continues an

inland trend into the Basin.?®

1 cal-Am, Coastal Water Project, FEIR p. 4.2-17, October, 2009.

2 Although several components of the SVWP have been implemented and future phases of this project
are being considered, any potential implications the SVWP may have for development of the MPWSP are
unknown.

% MCWRA, Monterey County General Plan Final Environmental Impact Report, March 2012, concludes
on page 4.3-33 that without the SVWP and the associated development of additional water supplies to
augment existing groundwater supplies, both existing and future water needs would result in further basin
overdraft and seawater intrusion.
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4.3 Groundwater Recharge and Discharge

An understanding of groundwater recharge and discharge in a groundwater basin
is important in determining whether a basin is in overdraft. Basins that have
overdraft (i.e. more discharge than recharge) experience a reduction in the
amount of available groundwater. This shortage may lead to a reduction in the

amount of water a legal user may extract under their water right.

Groundwater recharge in the lower portion of the Salinas Valley is largely by
infiltration along the channel of the Salinas River and its tributaries. This
accounts for approximately 50 percent of the total recharge within the SVGB.
Approximately 40 percent of the total recharge is from irrigation return water with
the remaining 10 percent due to precipitation, subsurface inflow and seawater

intrusion. 2*

Approximately 95 percent of outflow from the Basin is from pumping with the
remaining 5 percent due to riparian vegetation evapotranspiration. Groundwater
withdrawal outpaces groundwater recharge of fresh water, resulting in overdraft

conditions.?®

Historically, groundwater flowed seaward to discharge zones in the walls of the
submarine canyon in Monterey Bay.?® This seaward flow of groundwater
prevented seawater from intruding landward into the SVGB. In much of the area,
groundwater in the 180-Foot Aquifer and 400-Foot Aquifer is confined beneath
extensive clay layers, and the hydraulic head in the aquifers is influenced by the
elevation of the water table in the upgradient recharge areas where the aquifer
materials are near the surface. When a well is drilled through these confining
layers, this hydraulic head, or pressure head, forces water in wells to rise above
the top of the aquifer; such aquifers are called confined aquifers. With increased
pumping, groundwater head elevations in the 180-Foot and 400-Foot Aquifers

have declined creating large pumping depressions in the aquifer pressure

2‘5‘ MCWRA, County Groundwater Management Plan, Chapter 3 — Basin Description, pp. 3-10, May 2006
Ibid
?* DWR, Bulletin 118.
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surface. These cause the groundwater gradient to slope landward, reversing the
historic seaward direction of groundwater flow. The pressure surface for the
water in these aquifers is now below sea level in much of the inland area and
flow is now dominantly northeastward from the ocean toward the pumping
depressions.?” This northeastward flow gradient has allowed seawater to intrude
into the SVGB, thereby degrading groundwater quality in the 180-Foot and 400-
Foot Aquifers.

The Department of Water Resources calculated that total water inflow into the
180-Foot and 400-Foot Aquifers is approximately 117,000 afa. Urban and
agriculture extractions were estimated at 130,000 afa and subsurface outflow
was estimated at 8,000 afa.?® Therefore, there is currently a net loss or overdraft
of approximately 21,000 afa in the 180-Foot and 400-Foot Aquifers. Basin
overdraft has averaged approximately 19,000 afa during the 1949 to 1994
hydrologic period with an average annual seawater intrusion rate of 11,000 af.*
The overdraft condition is important because it limits the availability of fresh water

supplies to Basin users.

4.4 Groundwater Gradient

Based on the occurrence of large pumping depressions in inland areas, it can be
reasonably assumed that there is a strong landward gradient (slope) of
groundwater flow, at least within the 180-Foot Aquifer.*® However, because the
degree of confinement of the 180-Foot Aquifer and the degree of connection
between this aquifer and the overlying Dune Sand Aquifer are not known it is not
possible to accurately predict what the effects of the landward gradient of
groundwater flow will be for various extraction scenarios. However, if present,
this landward gradient in the 180-Foot Aquifer would be a factor in determining

the effects of the groundwater extraction, regardless of whether the aquifer is

" cal-Am, Coastal Water Project, FEIR, Section 4.2, p. 4.2-9, October 2009.

*® DWR, Bulletin 118.

29 Monterey County Groundwater Manage Plan, p. 3-10, May 2006

% Monterey County Water Resources Agency Groundwater Informational Presentation, August 27, 2012
(http://www.mcwra.co.monterey.ca.us/Agency_data/Hydrogeologic%20Reports/Groundwaterinformational

Presentation 8-27-2012.pdf)
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confined or unconfined in this area. It is important to understand the
groundwater gradient in the area of the proposed MPWSP because it will
influence the amount of water extracted from the landward side versus the
seaward side of the basin. More investigation will be needed to verify the degree
of the gradient and determine its effects on the MPWSP.

4.5 Groundwater Modeling

A groundwater model that accurately reflects the hydrogeologic characteristics of
the Basin is critical in providing insight to the effects the MPWSP would have on
the Basin. As part of the FEIR for the Coastal Water Project, a local groundwater
flow and solute transport model (Model) was developed to determine the effects
that pumping would have on groundwater levels and seawater intrusion in the
area. 3 This Model was constructed using aquifer parameters, recharge and
discharge terms, boundary conditions and predictive scenarios developed for a
regional groundwater model called the Salinas Valley Integrated Groundwater
and Surface Model (SVIGSM). The Model was developed to specifically focus
on the North Marina area and has a much finer cell size than the SVIGSM,
allowing for improved resolution in the vicinity of the proposed MPWSP. The
Model can model seawater intrusion, a capability that the SVIGSM does not
have.

The Model consists of six layers. The layers represented from top to bottom are
the following: (1) a layer directly beneath the ocean that allows direct connection
from the ocean to the aquifers; (2) the 180-Foot Aquifer and overlying Dune Sand
Aquifer;** (3) an unnamed aquitard; (4) the 400-Foot Aquifer; (5) an unnamed
aquitard; and (6) the Deep Aquifer. It should be noted the Model does not
include a layer that represents the SVA. * Therefore, the Model assumes that

31 cal-Am, Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model
Evaluation of Projects, July and September 2008.

% Cal-Am, Coastal Water Project, FEIR, Section 4.2, p. 4.2-47, October 2009.

% cal-Am, Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model
Evaluation of Projects, p. 19, July 2008.
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the 180-Foot Aquifer is unconfined and in hydraulic connection with the Dune

Sand Aquifer.

The Model’s aquifer parameters such as depth, hydraulic conductivity, storativity,
and effective porosity were obtained from the SVIGSM. In addition, monthly data
for recharge and discharge values were obtained from the SVIGSM. The North
Marina predictive scenario was run for a 56-year period from October 1948 through
September 2004. This is the same period used in the SVIGSM predictive

scenarios.

Two potential projects were evaluated with the Model: (1) the North Marina
Project; and (2) the Regional Project. In both of these alternatives, the 180-Foot
Aquifer was modeled as an unconfined aquifer. It is not known if the MPWSP
wells would indeed be in unconfined conditions. Consequently, the alternative’s
results discussed below may or may not be predictive of the MPWSP. In
addition, the groundwater model did not include the Portrero Road alternative.
Therefore, an updated groundwater model that accurately reflects the most
current understanding of local hydrogeologic conditions for all alternatives is
needed in order to estimate the effects the MPWSP would have on the Basin and

groundwater users.

5. Proposed Monterey Peninsula Water Supply Project

On March 8, 2013, the Commission requested that the State Water Board evaluate two
possible alternatives for the MPWSP; a preferred alternative consisting of gravity well
design and a secondary alternative consisting of a pumping well design. This section
contains a discussion on the intake design of both alternatives and potential effects

each would have on the SVGB.

5.1 Gravity Well Design

The preferred alternative has two options for the feedwater intake system: a 6.4
mgd system consisting of seven slant wells and a 9.6 mgd system consisting of
nine slant wells. This report focuses on the 9.6 mgd system since it has the

potential to have a greater effect on the groundwater basin. The 9.6 mgd system
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will consist of eight slant wells and one test slant well. Results of the test well will
dictate final well design and will determine whether the wells would extract water
from the Dune Sand Aquifer and/or the 180-Foot Aquifer. The proposed location
of the gravity intake system is adjacent to the 376-acre parcel of land owned by
the CEMEX Corporation (Figure “SWRCB 1”). The well system consists of two
four-well clusters (North Cluster and South Cluster) plus the test well. Each well
is thirty inches in diameter and up to approximately 630 feet in length with up to
470 feet of screen. The wells are designed as gravity wells without the
requirement for submersible well pumps. The output of each slant well is
estimated at approximately 1,800 gpm. Each slant well has an 8-foot diameter
vertical cassion, which is connected to a 36-inch diameter beach connector
pipeline via an 18-inch diameter gravity connector. Feedwater flows by gravity
from the slant well to the gravity connector and to the beach connector pipeline
where it enters a 23 mgd intake pump station. The intake pump system pumps
the feedwater to the desalination plant using four 250-horsepower pumps. The
total well capacity required is approximately 23 mgd to meet the feedwater
requirement for a 9.6 mgd desalination plant operating at an overall recovery of

42 percent.

The gravity well design is a new alternative presented to the State Water Board
for evaluation at the CEMEX owned property. Groundwater modeling for an
earlier pumping well alternative at the CEMEX site indicated that the pumped
wells would have an impact to groundwater users within a 2—mile radius of the
wells due to the lowering of groundwater levels. Since modeling has not been
done for the gravity well alternative, State Water Board staff is unable to

accurately predict impact to existing users and the Basin from the gravity wells.

5.2 Pumping Well Design

As described in the Commission’s February 14, 2013 correspondence, the
secondary alternative (Intake Contingency Option 3) includes a feedwater intake
system consisting of nine pumped slant wells extending offshore into the
Monterey Bay. The slant wells would extract 23 mgd of water from the Dune

Sand Aquifer and convey the water via a 36-inch diameter connector pipeline to
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a 23 mgd intake pump station and finally to the desalination plant. The slant

wells would be installed at the parking lot on the west end of Portrero Road along

the roadway that parallels the beach north of the parking lot (Figure “"SWRCB 2").

The potential impacts from the pumping wells at this site cannot yet be
determined since groundwater modeling has not been done for this location.
Until a more detailed groundwater model is developed for this area, State Water
Board staff is unable to determine the extent of impacts to existing water users.
Staff recommends that the groundwater modeling include evaluation of potential
alternative Project locations that may be under consideration for meeting the

water supply needs of this area.

5.3 Groundwater Capture Zone Delineation

For aquifers with a substantial gradient (slope) in the direction of groundwater
flow, there is an important distinction between the cone of depression around the
pumping well (area where the water surface or pressure head is lowered) and the
capture zone for water that flows to the pumping well. Where there is an existing
slope to the water table or pressure surface of the groundwater system, not all
the water in the cone of depression flows to the pumping well, and much of the
water the pumping well intercepts is far outside the cone of depression in the
upgradient direction.®* The practical effect of this situation is that, with a
landward gradient of groundwater flow, more of the water captured by the
pumping well comes from the upgradient direction (in this case from the seaward
direction) and a much smaller proportion of the water captured by the pumping
well is from downgradient (inland) direction. Water captured from the seaward
direction would likely be seawater. Water captured from the landward side could
potentially have a greater likelihood of capturing some portion of fresh water;
however, groundwater in this area is expected to be highly impacted by seawater
intrusion. Therefore, because the gradient means more water will be captured
from the seaward direction and the groundwater in the area is likely impacted by
seawater intrusion there is a reduced possibility that the wells will capture fresh

3 C.W. Fetter. 1994, Applied Hydrogeology 3rd Edition, p. 501
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water. At this time it is unclear how many operational wells are in the immediate
vicinity of the proposed location for the extraction well system. Because more
seawater will be drawn into the extraction well system from offshore areas than
water flowing toward the wells from inland areas, any wells located in close
proximity to the extraction system could experience increased water quality
degradation due to complex flow paths within the capture zone of the extraction
well system. If there are wells currently in use within this area, Cal-Am would
need to monitor the situation and compensate® the well users if they are injured
by the decreased water quality or lower water levels.

The extraction wells are not predicted to draw water equally from seaward and
landward areas. In a system that has no gradient of flow, extraction wells would
draw water equally from seaward and landward directions, but this is not true in
the proposed MPWSP area because there is a significant gradient of
groundwater flow from the seaward areas toward the inland pumping
depressions. In the long-term, the situation may be altered and the source of the
water drawn from the extraction well system would need to be reevaluated under
the following conditions: (1) if pumping of water from inland areas is reduced to
the point that the groundwater system is in equilibrium, and (2) the pumping
depressions are reduced such that there is no longer a landward gradient.

The FEIR groundwater modeling studies conducted for the proposed extraction
of groundwater from the 180-Foot Aquifer included an evaluation of groundwater
elevations and gradients. The modeling evaluated the effects the landward
gradient of groundwater flow could have in determining the source of water that
would be captured by the extraction well system. As more information about the
groundwater system becomes available, a more detailed evaluation of the
capture zone for the extraction system will be possible. This type of capture

zone analysis will be important in evaluating the long-term effects of the

% Compensation could be in the form of monetary payment or other forms to make the injured user

whole.
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extraction well system and any potential impacts on existing water users and the

Basin.

5.4 Extraction Scenarios

There are three likely scenarios in which Cal-Am would extract groundwater for
its MPWSP: (1) extraction from gravity wells from an unconfined aquifer or a
confined aquifer; (2) pumping from an unconfined aquifer; or (3) pumping from a

confined aquifer.

5.4.1 Extraction of Feedwater by Gravity Wells

Cal-Am has proposed to construct a slant test well and collect data that
will determine if the gravity well alternative is feasible. If water is extracted
using gravity wells, the hydraulic effects on the aquifer would be the same
for either pumped wells or the proposed gravity wells as long as the
amount of drawdown in the wells is the same. Likewise, if the wells were
completed in either a confined or an unconfined aquifer, the effects on
those aquifers would be the same if the level of drawdown in the wells
were the same. However, if a pumping well had a greater drawdown than
a gravity well, there would be more of an effect to the aquifer from the
pumping well. The important factor is not what mechanism induces flow
from the wells but the actual drawdown produced in the groundwater

system.

The gravity well system would limit the maximum amount of drawdown
from the extraction wells. Drawdown would be limited to the head
differential between sea level and the depth of the intake pump station that
the gravity wells drain into. This would add a level of protection against
drawing more water from the shoreward direction because it would
preclude the larger drawdowns that could result with submersible pumps
in the wells. The cone of depression (zone of influence) for the extraction
well system would be limited by the fixed head differential established by
the depth of the intake pump station. This configuration will also likely

prevent the operator from being able to maintain maximum flow rates from
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the extraction well system because there is no ability to increase pumping
rates should tidal effects become a factor. The obvious potential problem
with the gravity well scenario is that if the flow to the wells is limited by
lower permeability zones or well efficiency problems, the operator cannot
increase pumping rates to obtain the quantities of water the system is

designed to achieve.

5.4.2 Pumping from Unconfined Conditions

If pumping were to occur under unconfined conditions, water would be
extracted either from the Dune Sand Aquifer or from the 180-Foot Aquifer
(if the SVA is not present at the proposed well-site). In general, when
water is pumped from an unconfined aquifer, water is removed from the
aquifer and the water table in the aquifer is lowered as water drains by
gravity from the pore spaces in the aquifer. This lowering or drawdown of
the water table causes a cone of depression that is greatest close to the
well and gets smaller in all directions as the distance from the well
increases.® Modeling results of the North Marina Project show that
pumping would cause a decline in groundwater elevations at the slant
wells of approximately 15 feet. There would be about a 2-foot decline in
groundwater levels approximately one mile from the slant wells decreasing
to less than 0.5 feet about 1.5 miles away.®’ The lowering of groundwater
levels approximately 2 miles from the slant wells likely would be negligible.
If the final design calls for gravity wells at the north Marina site, then
modeling would be needed to estimate the effects from the gravity wells.
Since modeling was not done for the Portrero Road site the effects from
pumping at that location are unknown. Once the zone of influence is
estimated for each location and each pumping scenario, it will be possible
to determine whether any wells in the vicinity would be affected by project

pumping.

% Driscoll, 1986, Groundwater and Wells, pp. 63-64.
37 cal-Am, Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model
Evaluation of Projects, p. 21 (E-28), July 2008.
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According to information from the State Water Board’s GAMA database,
approximately 14 wells are within 2 miles of the proposed MPWSP (Eigure
“SWRCB 8"). All of these wells are within the seawater-intruded portion of
the Basin. Currently, the predominant groundwater flow direction in the
180-Foot Aquifer is toward the northeast. Project pumping would likely
change the flow direction to more of a southwest to westerly direction
within the zone of influence. Outside the zone of influence there would be
little if any change to groundwater flow direction; however, the rate of flow
in the original direction (northeast) would be reduced. Therefore, the
MPWSP would slow the rate of seawater intrusion in a landward direction
from the wells. The GAMA database may not include all groundwater
wells, so it is not clear how many other wells are located in this area, or at
what depths the wells are screened.*® Cal-Am'’s investigations should
include an inventory of existing wells near the MPWSP extraction well
location. Where “Well Completion Reports” are available, information from
those reports should be evaluated and considered for inclusion in
development of the groundwater model. If legal users of groundwater in
this area are found to be impacted by the groundwater extraction system,
either through a reduction in the water table level or the amount of fresh
water available at their wells, those impacts would need to be addressed
by Cal-Am.

% A comment letter submitted by Law Offices of Michael W. Stamp on behalf of Ag Land Trust on May 3,
2013, states that a well on the Armstrong Ranch, adjacent to the CEMEX site, is being used to irrigate
more than one acre of seed stock.
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Figure SWRCB 8
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As mentioned above, groundwater flow to the MPWSP extraction wells
would initially be from all directions in a radial pattern. Because the ocean
provides a constant source of nearby recharge to the extraction wells, the
zone of influence for the extraction wells cannot expand much farther than
the distance between the extraction wells and the ocean, or in the case of
confined aquifer conditions, the distance between the extraction wells and
the undersea outcrop of the confined aquifer. While a portion of the water
flowing to the well does come from the less saline water on the shoreward
side, the relative percentage of water drawn from the shoreward side of
the wells will depend on various factors, including the gradient of
groundwater flow toward inland pumping depressions. If the North Marina
Project model is applicable, then approximately 87 to 97 percent of the
water pumped (approximately 21,400 to 23,938 afa) would come from the
ocean side of the wells and approximately 3 to13 percent of the water
(approximately 762 to 3,250 afa) would come from the landward side of

the wells.*®

It is unlikely that pumping from an unconfined aquifer would extract fresh
groundwater since the seawater intrusion front within the 180-Foot Aquifer
is approximately 5 miles landward from the proposed pumps. Because
the Model shows that the seawater intrusion front remains basically the
same with or without the North Marina Project, it is likely that the amount
of water extracted from the eastern portion of the aquifer will be seawater
intruded. Although this brackish*® water may be of substantially better
guality than seawater, it is likely degraded to the point that it is, with few

% cal-Am, Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model
Evaluation of Projects p. 22 (E-29), July and September 2008.

“0 Brackish water in this report is defined as groundwater within the seawater intrusion zone that contains
chloride levels greater than 500 ppm. Water with chloride concentrations less than 500 mg/L is
considered fresh water.
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exceptions*!, not suitable for any beneficial use other than feedwater for

desalination purposes.

5.4.3 Pumping from Confined Conditions

If pumping were to occur under confined conditions, water would be
extracted from the confined 180-Foot Aquifer. When a confined aquifer is
pumped, the loss of hydraulic head occurs rapidly because the release of
the water from storage is entirely due to the compressibility of the aquifer
material and the water.*? This zone of influence in a confined aquifer is
commonly several thousand times larger than in an unconfined aquifer.*®
Therefore, the effects from MPWSP pumping on the groundwater
pressure head would occur more rapidly and over a much larger area than
the effects seen in an unconfined aquifer. Modeling in the FEIR did not
predict the effects of pumping from a confined condition, so there are no
estimates on the extent of potential impacts. Generally speaking, the
pressure head would be lowered in wells much further inland and the long-
term effects on groundwater flow direction would be felt over a wider area.
Since pumping from a confined condition would affect a much larger area,
there would be a greater likelihood of the MPWSP affecting groundwater
users at greater distances from the project location.

5.4.4 Potential Pumping Effects on Seawater Intrusion

The seawater intrusion front, as defined by the 500 mg/L chloride limit,
currently extends approximately five miles inland from Monterey Bay.
Efforts to control seawater intrusion though implementation of the SVWP
and CSIP projects and various administrative actions have slowed but not
stopped the advance of the seawater intrusion front, and there is concern

that the implementation of the proposed MPWSP may hinder the efforts to

*1 A commenter reported that there is a well in this general area used for a small agricultural plot,
however there is no information about the well location or depth, and further investigation would be
necessary to determine whether this well could be impacted by the proposed extraction wells.

*2 Driscoll, 1986, Groundwater and Wells, pp. 64-65.

3 United States Geologic Survey, Sustainability of Groundwater Resources, Circular 1186. Section A, p.
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restore water quality in the intruded areas. To the extent that the MPWSP
will generate new water that will be returned to the Basin as wastewater
return flows, any potential impacts on the seawater intrusion control efforts
may be lessened. Groundwater modeling conducted for the previously
studied North Marina Project indicated that the recession of the seawater
intrusion front would be affected positively during the first 13 years of
implementation of that project and that thereafter the project would have
little or no effect on the efforts to reverse the advancing front of seawater

intrusion. **

Within the zone of influence of the MPWSP extraction wells, seawater
would be drawn into the aquifers from the seaward direction, and brackish
water from within the seawater intruded portion of the aquifers would also
be drawn toward the extraction well system. As discussed in Section 5.3,
the relative percentages of off-shore seawater and on-shore brackish
water extracted from the wells would depend on the local groundwater

gradient of flow and other factors.

Based on our current understanding of the groundwater system, a greater
volume of seawater, relative to brackish water, would be drawn into the
extraction well system. For groundwater wells that may be located in
close proximity to the extraction wells, i.e., within the capture zone for the
extraction wells, groundwater elevations would be lowered and water

quality may be adversely affected by the extraction well system.*

5.5 Summary of Impacts

There are three types of potential impacts the proposed extraction wells could
have on inland water users. First, the inland groundwater users may experience
a reduction in groundwater levels in their wells, with associated increases in

pumping costs. This type of effect could be reasonably evaluated with

* Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model Evaluation of
Projects, p. 21 (E-28), July 2008.
> C.W. Fetter. 1994, Applied Hydrogeology 3rd Edition, p. 501
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groundwater modeling. Until the degree of confinement and connection between
the Dune Sand Aquifer and the 180-Foot Aquifer has been more thoroughly
studied, the potential for injury to inland water users due to reduced groundwater
elevations and diversion of water from the aquifer cannot be conclusively
determined. As discussed in the above sections, however, the incremental effect
at any particular location would be relatively slight. Staff estimates, based on
currently available data cited in this report, that effect would be on the order of
less than a 0.5 foot decline in wells located 1.5 miles from the extraction well
system.*® This impact alone would not likely be sufficient to take any currently

known operating production wells out of service.

The second type of effect the extraction well system could have on in-Basin
groundwater users is a reduction in the quantity of fresh water that is available for
their future use. The quantity would depend on a variety of factors as discussed
in the preceding sections. For users outside the capture zone this effect would
not be felt immediately; thus, replacement water could be provided after the
MPWSP has been in operation and modeling information becomes available to
evaluate the actual quantity of fresh water that needs to be returned to the
system.*”  One measure to address potential injury to those users would be to
supply replacement water to the existing CSIP system for delivery to
groundwater users in the affected area.”® Since the capture zone for the
extraction well system will likely be limited to areas already heavily impacted by
seawater intrusion, it would not be appropriate to inject or percolate desalinated
water in this intruded area, as the water would essentially be wasted. For any
users within the capture zone of the MPWSP wells, Cal-Am would be required to
assess and compensate for any injury caused by a reduction in the quantity of

fresh water that is available for their use. Because injury could occur at the time

* Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model Evaluation of
Projects, July 2008. p. 21 (E-28)

*” A comment letter submitted by LandWatch Monterey County on April 28, 2013, expresses concern for
impacts to the groundwater users in the North County area who do not received CSIP water. Impacts
from the proposed project would need to be evaluated on a site specific basis.

8 The CSIP may not be a viable method to address injury at the Portero Road location if the users
affected by the MPWSP are outside of the CSIP recharge zone.
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of pumping for those users in the capture zone, a supply replacement method
such as the CSIP would not be appropriate, and other measures may be

necessary.

The third type of effect the extraction well system could have on in-Basin
groundwater users is limited to groundwater users in close proximity to the
extraction wells. These users could experience additional degradation in the
quality of water drawn from their wells. This effect should be isolated to a very

localized area within the capture zone of the extraction wells system.

6. Legal Discussion of Proposed Extraction Wells in Basin

Although the Basin is in a condition of overdraft, the Basin has not been adjudicated
and water withdrawals by the Basin’s users are not quantified by court decree. Water
users assert that the Basin’s water is managed through cooperative agreements
reached by the Basin’s groundwater users.*® Users claim that Cal-Am’s proposed
Project would disrupt the agreements within the Basin, lead to a costly adjudication, and
are barred by principles of groundwater law.>°

Cal-Am needs no groundwater right or other water right to extract seawater from
Monterey Bay. Based on the information provided, however, the proposed MPWSP
could extract some fresh water from within the Basin. An appropriative groundwater
right is needed to extract water from the Basin for use outside the parcel where the
wells are located.®® To appropriate groundwater from the Basin, Cal-Am will have to
demonstrate that the MPWSP will develop a new source of water that is surplus to the
needs of groundwater users in the Basin and that operating the Project will not result in
injury to other users. This includes showing that the Project will not adversely affect the

seawater intrusion front. Because the Basin is in a condition of overdraft, to

%9 Salinas Valley Water Coalition, Letter to State Water Board Chair, Charles Hoppin, (December 3,
2012).

* See generally, Application 12-04-019 before the California Public Utilities Commission, Opening Brief of
LandWatch Monterey County Regarding Groundwater Rights and Public Ownership, July 10, 2012;
Opening Brief of Various Legal Issues of Monterey County Farm Bureau, July 10, 2012, available at:
WWW.CpuC.ca.gov.

*1 An appropriative groundwater right is not necessary to recover water injected or otherwise used to
recharge the aquifer, where the water used for recharge would not recharge the aquifer naturally.
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appropriate water for non-overlying uses, MPWSP will have to account for any reduction
in the amount of fresh water that is available to legal groundwater users in the Basin,

and Cal-Am will need to replace and compensate for any reduction.>

6.1 General Principles of Groundwater Law

Groundwater rights may generally be classified as overlying, prescriptive or
appropriative.>® Overlying users of groundwater have correlative rights which are
rights similar to riparian users’ rights, and an overlying user can pump as much
water as the user can apply to reasonable and beneficial use on the overlying
parcel so long as other overlying users are not injured. (City of Barstow v.
Mojave Water Agency (2000) 23 Cal.4th 1224, 1240 (Mojave).) In times of
shortage, pumping must be curtailed correlatively, to provide each overlying user

a reasonable share of the available supply. (Id. at 1241.)

Prescriptive rights are acquired through the taking of water that is not surplus or
excess to the needs of other groundwater users. Similar to other prescriptive
property rights, if the elements of prescriptive use are met—the use is actual,
open, notorious, hostile, adverse to the original owner, continuous and
uninterrupted for the statutory period of five years—a user may acquire a
prescriptive right. (California Water Service Co. v. Edward Sidebotham & Son
(1964) 224 Cal.App.2d 715, 726.)

Appropriative groundwater rights apply to users who extract groundwater other
than those described above. (Mojave, supra, 23 Cal.4th at p.1241.)
Appropriative groundwater rights are not to be confused with appropriative rights
that apply to surface waters or subterranean streams administered by the State
Water Board. Unlike appropriative water rights that are permitted by the State

Water Board, appropriative groundwater rights are any rights to pump

°2 Additionally, the Monterey County Water Resources Act, (Stats. 1990 ch. 52 § 21, West's Ann. Wat.
Appen. 8 52-21 (1999 ed.).) prohibits water from being exported outside the Salinas Valley Groundwater
Basin.

°3 Groundwater rights referenced in this report apply to percolating groundwater only.
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groundwater that do not fall into either the overlying or prescriptive category.>*
No permit is required by the State Water Board to acquire or utilize appropriative

groundwater rights.

Because Cal-Am proposes to export water from the Basin to non-overlying
parcels in the Monterey Region, an appropriative groundwater right is required.
To appropriate groundwater, a user must show the water is “surplus” to existing
uses or does not exceed the “safe yield” of the affected basin. (City of Los
Angeles v. City of San Fernando (1975) 14 Cal.3d 199, 214.) The appropriator
must show the use will not harm or cause injury to any other legal user of water.
The burden is on the appropriator to demonstrate a surplus exists. (Allen v.
California Water and Tel. Co. (1946) 29 Cal.2d 466, 481.) But if, after excluding
all present and potential reasonable beneficial uses,* there is water wasted or
unused or not put to any beneficial uses, “the supply... may be said to be ample
for all, a surplus or excess exists... and the appropriator may take the surplus or
excess...” (Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 368-369 (Peabody).)
As discussed previously, because groundwater in the Basin is in a condition of
overdraft, the only way to show there is surplus water available for export to non-

overlying parcels is for a user to develop a new water source.

Cal-Am’s proposed MPWSP would pump seawater, brackish water, and possibly
a fresh water component. The exact composition is yet to be determined, but the
proposed source water is substantially degraded by seawater intrusion and other
natural factors. Estimates based on the North Marina Project description are that
3 to 13 percent of the total water pumped through the proposed wells could be
attributed to the landward portion of the Basin and 87 to 97 percent could come

from the seaward direction relative to the pump locations.

** This is generally true. There are other types of rights, including pueblo rights, federal reserved rights,
and rights to recover water stored underground pursuant to surface water rights. These other types of
rights are not discussed in detail in this report.

*® Potential overlying uses are often inherently implicated in determining whether a long-term surplus
actually exists. Where a basin is not in overdraft, however, there may be temporary surplus where
probable future overlying uses have not yet been developed.
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Based on data currently available, the State Water Board is unable to estimate
what percentage or proportion of water extracted from the Basin landward of the
proposed well location could be attributed to fresh water sources. It is known,
however, that the Basin’s waters are degraded some distance landward from the
proposed wells. MCWRA currently estimates that seawater has intruded into the
180-Foot Aquifer approximately 5 miles inland. It is unknown whether seawater
has intruded the Dune Sand Aquifer, but the reported poor water quality of the
Dune Sand Aquifer likely limits beneficial uses of its water. *® However, if the
groundwater is being used in this intruded area an evaluation of the effects to the
wells by the MPWSP will be needed to determine any potential injury to the

users.

6.2 Developed Water

Water an appropriator pumps that was not previously available to other legal
users can be classified as developed or salvaged water.>’ “[I]f the driving of
tunnels or making of cuts is the development of water, as it must be conceded it
is, we perceive no good reason why the installation of a pump or pumping-plant
is not equally such development.” (Garvey Water Co. v. Huntington Land & Imp.
Co. (1908) 154 Cal. 232, 241.) Further, it is generally accepted that whoever
creates a new source of water should be rewarded by their efforts. (See
generally Hoffman v. Stone (1857) 7 Cal. 46, 49-50.)

If Cal-Am shows it is extracting water that no Basin user would put to beneficial
use, Cal-Am could show its proposed desalination MPWSP develops new water

in the Basin, water that could not have been used absent Cal-Am'’s efforts to

% California Department of Water Resources, California’s Groundwater, Bulletin 118, Central Coast
Hydrologic Region, SVGB, February 2004.

" The concepts of developed and salvaged waters are closely related and the legal concepts are the
same. Technically, salvaged waters usually refers to waters that are part of a water supply and are saved
from loss whereas developed waters are new waters that are brought to an area by means of artificial
works. (See Hutchins, The California Law of Water Rights (1956) p. 383.) For purposes of this report,
the distinction is largely irrelevant and the term developed waters will be used throughout for consistency.
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make it potable. Of course, this does not apply to any source water that is

considered fresh water and would not be considered developed water.

Making use of water before it becomes unsuitable to support beneficial uses or is
“wasted,” is supported both by statute, case law, and the California Constitution,
which in part states: “the general welfare requires that the water resources of the
State be put to beneficial use to the fullest extent of which they are capable...and
that the conservation of such waters is to be exercised with a view to the
reasonable and beneficial use thereof.” (Cal. Const., art. X, § 2; see also City of
Lodi v. East Bay Municipal Utility District (1936) 7 Cal.2d 316, 339-341 (Lodi);
[salvaged water that would otherwise be wasted should be put to beneficial use].)

The key principle of developed waters is if no lawful water user is injured, the
effort of an individual to capture water that would otherwise be unused should be
legally recognized. As the court determined in Cohen v. La Canada Land and
Water Co. (1907) 151 Cal. 680 (La Canada), if water would never reach or be
used by others there can be no injury. (Id. at p. 691.) In La Canada, waters
which were secured by the construction of tunnels could be considered
developed waters as the waters were determined to trend away from the
direction of the natural watershed and would never have reached it and would be
lost if left to percolate in their natural flow. (Ibid.)

Under these circumstances, as the waters developed by the
tunnels were not waters which would have trended towards or
supported or affected any stream flowing by the land of
appellant,...she was not injured as an adjoining proprietor or as an
appropriator, and hence could not complain or insist upon the
application of the rule announced in the cases cited to prevent the
respondents from taking such developed waters to any lands to
which they might see fit to conduct them.

(La Canada, supra, 151 Cal. at p. 692.)

“[F]ull recognition is accorded of the right to water of one who saves as well as of
one who develops it.” (Pomona Land and Water Co. v. San Antonio Water Co.
(1908) 152 Cal. 618, 623-624 (Pomona) citing Wiggins v. Muscupaibe Land &
Water Co. (1896) 113 Cal. 182, 195 (Wiggins).)

37



[I]f plaintiffs get the one half of the natural flow to which they are
entitled delivered, unimpaired in quantity and quality, through a
pipe-line, they are not injured by the fact that other water, which
otherwise would go to waste...was rescued. Nor can they lay claim
to any of the water so saved.

(Pomona, supra, 152 Cal. at p. 631.)

In summary, if there is no injury, a user should be able to develop all water

available:

The plaintiff could under no circumstances be entitled to the use of
more water than would reach his land by the natural flow of the
stream, and, if he receives this flow upon his land, it is immaterial to
him whether it is received by means of the natural course of the
stream or by artificial means. On the other hand, if the defendant is
enabled by artificial means to give to the plaintiff all of the water he
is entitled to receive, no reason can be assigned why it should not
be permitted to divert from the stream...and preserve and utilize the
one hundred inches which would otherwise be lost by absorption
and evaporation.

(Wiggins, supra, 113 Cal. at p. 196.)

As discussed above, in developing a new water source Cal-Am must establish no
other legal user of water is injured in the process. Even if Cal-Am pumps water
unsuitable to support beneficial uses, the water could not be considered
developed water unless users who pump from areas that could be affected by

Cal-Am’'s MPWSP are protected from harm.

Cal-Am proposes a replacement program for the MPWSP water that can be
attributed to fresh water supplies or sources in the Basin. If Cal-Am can show all
users are uninjured because they are made whole by the replacement water
supply and method of replacement, export of the desalinated source water would
be permissible and qualify as developed water. In the future, this developed
water, under the above described conditions, would continue to be available for
export even if there are additional users in the Basin. Developed waters are
available for use by the party who develops them, subject to the “no injury”

standard discussed previously.
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Cal-Am could use one or more of several possible methods to replace any fresh
water it extracts from the Basin. Cal-Am could return the water to the aquifer
through injection wells, percolation basins, or through the CSIP. Cal-Am would
need to determine which of those methods would be the most feasible, and
would in fact, ensure no harm to existing legal users. The feasibility analysis
would depend on site-specific geologic conditions at reinjection well locations
and at the percolation areas. These studies need to be described and supported
in detail before Cal-Am can claim an appropriative right to export surplus
developed water from the Basin.

The Monterey County Water Resources Agency Act (Agency Act) an uncodified
Act adopted in 1990 sets out the role and jurisdiction of MCWRA in administering
the Basin’s waters.”® In furtherance of the Agency Act, MCWRA adopted
Ordinance 3709 (Ordinance) which applies to groundwater extractions after
1995. The Ordinance essentially finds that seawater intrusion is a threat to
beneficial uses and the Ordinance prohibits extractions within the northern
Salinas Valley from a depth of 0 msl to -250 feet msl. The Ordinance provides a
variance procedure for a user to request relief from a strict application of the

Ordinance.

Section 21 of the Agency Act acknowledges that the Agency is developing a
project that will establish a balance between extraction and recharge in the
Basin. To preserve that balance, the Agency Act provides (with limited
exception) that “no groundwater from that Basin may be exported for any use
outside that basin....” “Export” is not defined in the Agency Act. In the water
rights context, limitations on export ordinarily are not interpreted to apply to
situations where the conveyance of water to areas outside a watershed or stream

system is accompanied by an augmentation of the waters in that area, so there is

*® The applicability of the Agency Act to the MPWSP is unclear. As currently proposed, the project would
use slanted wells and have screened intervals located seaward from the beach. Although the project
would serve areas within the territory of the MPWSP, the points of diversion for these proposed wells may
be located outside the territory of MCWRA as defined by the Agency Act. (See Section 4 of the Agency
Act, Stats. 1990, ch. 1159, West's Ann. Wat. Appen., 8 52-4 (1999 ed.); Gov. Code, § 23127 [defining
boundaries as following the shore of the Pacific Ocean].)
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no net export.>® An interpretation based on the net effect of the project also
appears to be consistent with the purposes of the Agency Act. Section 8 of the
Agency Act states that one of the objectives and a purpose of the Agency Act is
to “provide for the control of the flood and storm waters of the Agency, and to
[control] storm and flood waters that flow into the Agency, and to conserve those
waters for beneficial and useful purposes...” In reference to groundwater, the
Agency Act states the Agency’s purpose is to prevent the waste and diminution
of the water supply in the Agency'’s jurisdiction, including controlling groundwater
extractions as required to prevent or deter the loss of usable groundwater
through intrusion of seawater. Another purpose of the Agency Act is to provide
for the replacement of groundwater through development and distribution of a

substitute water supply.

Based on the State Water Board’s analysis, as reflected in the Report, the
Project as proposed would return any incidentally extracted usable groundwater
to the Basin. The only water that would be available for export is a new supply,
or developed water. Accordingly, it does not appear that the Agency Act or the
Ordinance operate to prohibit the Project. The State Water Board is not the
agency responsible for interpreting the Agency Act or MCWRA's ordinances. It
should be recognized, however, that to the extent the language of the Agency
Act and Ordinance permit, they should be interpreted consistent with policy of
article X, section 2 of the California Constitution, including the physical solution

doctrine, discussed below.

6.3 Physical Solution Discussion

To operate the MPWSP, Cal-Am must ensure the MPWSP will not injure other
legal users in the Basin. This could require implementation of a “physical

solution.”

% See, e.g. SWRCB Decision 1594 (1984) [interpreting the priority of needs for beneficial use in the
watershed of origin over exports by the Central Valley Project and the State Water Project not to apply to
waters imported to the watershed by the projects].)
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A physical solution is one that assures all water right holders have their rights
protected without unnecessarily reducing the diversions of others. “The phrase
'physical solution’ is used in water-rights cases to describe an agreed upon or
judicially imposed resolution of conflicting claims in a manner that advances the
constitutional rule of reasonable and beneficial use of the state's water supply.”
(City of Santa Maria v. Adam (2012) 211 Cal. App. 4th 266, 286 (City of Santa
Maria).) A physical solution may be imposed by a court in connection with an
adjudication of a groundwater basin where rights of all parties are quantified, as
part of a groundwater management program, or as part of a water development
project.®® One important characteristic of a physical solution is that it may not
adversely impact a party’s existing water right. (Mojave, supra, 23 Cal.4th 1224,
1251.) Physical solutions are frequently used in groundwater basins to protect
existing users’ rights, maintain groundwater quality, allow for future development,
and implement the constitutional mandate against waste and unreasonable use.
(See California American Water v. City of Seaside (2010) 183 Cal.App.4th 471,
480.)

From the standpoint of applying the State’s waters to maximum beneficial use,
and to implement Article X, section 2 of the California Constitution, physical
solutions can and should be imposed to reduce waste.®* (See, e.g., Lodi, supra,
7 Cal.2d 316, 339-341, 344-345; Hillside Memorial Park and Mortuary v. Golden
State Water Co. (2011) 205 Cal.App.4th 534, 549-550.) In Lodi, a physical
solution was imposed to limit the wasting of water to the sea. The defendant
appropriator was required to keep water levels above levels that would injure the
senior user or to supply equivalent water to the plaintiff. (Lodi, supra, 7 Cal.2d
316, 339-341, 344-345.)

Agreement of all parties is not necessary for a physical solution to be imposed.

(See Lodi, supra, at p.341, citing Tulare Irrigation District v. Lindsay Strathmore

% sawyer, State Regulation of Groundwater Pollution Caused by Changes in Groundwater Quantity or
Flow (1998) 19 Pacific. L.J.1267, 1297.

81 Additionally, Water Code section 12947 states the general policy of promoting saline water conversion
to fresh water in the State.
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Irrigation District (1935) 3 Cal.2d 489, 574.) In addition, a basin need not be
determined to be in a condition of overdraft for a physical solution to be instituted.
“Although we may use physical solutions to alleviate an overdraft situation, there
is no requirement that there be an overdraft before the court may impose a
physical solution.” (City of Santa Maria, supra, 211 Cal.App.4th, 266, 288.)
Likewise, a physical solution can also be imposed in a basin that is determined to
be in a condition of overdraft. (See generally Pasadena v. Alhambra (1949) 33
Cal.2d 908 [in a situation of continued overdraft, the court imposed limits on all

users].)

Under the physical solution doctrine, although the Basin continues to be in a
condition of overdraft, to maximize beneficial use of the state’s waters Cal-Am
may be allowed to pump a mixture of seawater, brackish water, and fresh water
and export the desalinated water to non-overlying parcels. As a subsequent
appropriator, the burden is on Cal-Am to show its operations will result in surplus
water that will not injure users with existing legal rights. (See Lodi, supra, 7
Cal.2d at p.339.) To avoid injury to other users and protect beneficial uses of the
Basin’s waters, Cal-Am would have to show it is able to return its fresh water
component to the Basin in such a way that existing users are not harmed and
foreseeable uses of the Basin water are protected.

Modeling of the North Marina Project, which may be similar to the MPWSP,
indicates that approximately 762 to 3,250 afa could be extracted from the
landward direction of the slant wells, or approximately 3 to 13 percent of the total
water extracted could be water that is contained or sourced from the Basin rather
than seawater derived from Monterey Bay. The percentage of this water that is
fresh or potable would have to be determined and the proportion of fresh water
that is extracted for the desalination facility would have to be replaced. The
exact method for replacing the fresh water extracted will be a key component of
any legally supportable project. Replacement methods such as injection to
recharge wells, delivery to recharge basins, or applying additional water through
the CSIP program would need to be further examined to implement a physical

solution that ensures no injury to other legal users. Cal-Am would need to
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determine which of those methods would be the most feasible and result in

returning the Basin to pre-project conditions.

One possibility raised by interested parties is that Basin conditions may change
in the future, for reasons independent of MPWSP operation. If the seawater
intrusion front were to shift seaward, Cal-Am might extract a higher proportion of
fresh water from its wells and reach a limit where it would be infeasible for it to
return a like amount of fresh water back to the Basin and still deliver the amount
of desalinated water needed for off-site uses. Based on the current project
design and location of the extraction wells, it is highly unlikely that in the
foreseeable future Cal-Am will draw an increased percentage of fresh water from
wells with intake screens located several hundred feet offshore. If pumping
within the Basin remains unchanged, it is projected that the MPWSP would not
pump fresh water within a 56-year period if pumping occurred in an unconfined
aquifer.®? Since modeling has not been done simulating confined conditions, the
extent of the impact on fresh water supply or wells is unknown in this situation.

If, however, Basin conditions do change and Cal-Am'’s fresh water extractions

increase, several scenarios could develop.

One possible scenario is that Cal-Am could show that (1) but-for the MPWSP,
new fresh water would not be available in the Basin, and (2) as Cal Am continues
to operate the MPWSP, the increased amount of fresh water available is
developed water that would have previously been unavailable both to it and to
other users. If this increased fresh water available to Basin users alleviates
seawater intrusion issues, as well as provides for a new supply in excess of what
would otherwise be available in the Basin, a physical solution could be imposed

that would apportion the new water supply and allow continued pumping.

As discussed above, it is unlikely that Basin conditions would improve

independent of MPWSP operation. If there is increased fresh water availability in

%2 North Marina Project modeling showed that if pumping occurred in an unconfined aquifer over a 56
year period, then pumping would have little to no effect on the movement of the seawater intrusion front
FEIR July 2008, Appendix E p. 21 (E-28).
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the Basin that cannot be attributed to the MPWSP and Cal-Am’s fresh water
extractions exceed what it can return to the Basin, Cal-Am may have to limit its
export diversions to ensure that other legal users are not injured. Alternatively, it
is possible that Cal-Am could implement modifications to the groundwater

extraction system to offset any impacts on fresh water sources®.

Based on historical uses of water in the Basin and despite efforts to reduce
groundwater pumping in seawater intruded areas through enactment of
Ordinance 3709 and efforts to increase recharge through the CSIP, there is no
substantial evidence to suggest that Basin conditions will improve independent of
the MPWSP without a comprehensive solution to the overdraft conditions.
Although implementation of the SVWP has reportedly contributed to a reduction
in the rate of seawater intrusion, there are still very large pumping depressions in
the Basin, and these pumping depressions provide a significant driving force for

sustained seawater intrusion which will likely continue for many decades.

There is expected to be minimal impact to fresh water sources at start-up and for
the first several years of operation as water will certainly be sourced from the
intruded portion of the aquifer. The magnitude and timing of the effect on other
users would have to be determined to allow for a design solution to avoid or
compensate for the impact of continued operation. (See Lodi, 7 Cal.2d 316, 342;
[“the fact that there is no immediate danger to the City of Lodi's water right is an
element to be considered in working out a proper solution.”] The physical
solution doctrine could allow for an adjustment of rights, so long as others legal
rights are not infringed upon or injured. “[l]f a physical solution be ascertainable,
the court has the power to make and should make reasonable regulations for the
use of the water by the respective parties...and in this connection the court has
the power to and should reserve unto itself the right to change and modify its
orders...” (Peabody, supra, 2 Cal.2d at pp. 383-384.)

% For example, active groundwater barrier systems, or other means of isolating the extraction wells from
the groundwater system could be implemented.
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Ongoing monitoring of the impacts of the MPWSP will be necessary to determine
whether, and to what extent, changes to the Basin’s conditions occur. If and
when impacts to fresh water resources in the Basin are identified, any fresh
water injection wells would have to be designed to ensure water is injected in
areas not already degraded. Alternatively, or in conjunction with injection wells,
Cal-Am could ensure an adequate supply of replacement water is maintained
within the CSIP program. Initial studies would be needed to determine the most
suitable location based on soil permeability for additional percolation basins, if
necessary. As with injection wells, percolation basins would need to be located

where the underlying aquifer does not contain degraded water.

Based on the information provided in the FEIR, North Marina Project modeling
suggests a zone of influence of approximately 2 miles from the proposed
extraction wells.®* According to the State Water Board’s GAMA database, there
are approximately 14 known water wells within this zone. These 14 wells are
within the seawater intruded portion of the Basin. The current use of these wells
is unknown; however, it is unlikely the MPWSP would injure users of these wells
as the wells are within a zone where water quality is significantly impacted from
seawater intrusion and may not serve beneficial uses. Within this 2-mile radial
zone, the three foreseeable injuries that overlying users could experience are: (1)
a reduction in the overall availability of fresh water due to possible incidental
extraction by the MPWSP; (2) a reduction in water quality in those wells in a
localized area within the capture zone; and, (3) a reduction in groundwater
elevations requiring users to expend additional pumping energy to extract water

from the Basin.

If the MPWSP wells are located where unconfined aquifer conditions exist,
Project pumping likely would extract both seawater and brackish groundwater.
Other than seawater, the majority of the source water would be from within the

seawater-intruded portion of the Basin as the seawater intrusion front extends

8 cal-Am, Coastal Water Project, FEIR, Appendix E, Geoscience, North Marina Groundwater Model
Evaluation of Projects p. 21 (E-28), July and September 2008.

45



approximately 5 miles landward from the proposed well locations. If the MPWSP
receives source water from a confined aquifer it would affect a much larger area
in the Basin, but without test wells and data showing operations under confined
aquifer conditions, it is not possible to determine what percentage of fresh water
would be pumped under confined conditions. Staff concludes, however, that the
potential for injury is greater if the source water is pumped under confined

conditions.

6.4 Summary of Legal Analysis

In summary, to appropriate groundwater from the Basin, the burden is on Cal-Am
to show no injury to other users. Key factors will be the following: (1) how much
fresh water Cal-Am is extracting as a proportion of the total pumped amount and
how much desalinated seawater is thus available for export as developed water;
(2) whether pumping affects the water table level in existing users’ wells and
whether Cal-Am can avoid injury that would otherwise result from any lowering of
water levels through monetary compensation or paying for upgraded wells; (3)
whether pumping affects water quality to users’ wells within the capture zone and
whether Cal-Am can avoid or compensate for water quality impacts.(4) how Cal
Am should return any fresh water it extracts to the Basin to prevent injury to
others; and (5) how groundwater rights might be affected in the future if the
proportion of fresh and seawater changes, both in the larger Basin area and the

immediate area around Cal-Am’s wells.

As discussed in this report, additional data will be necessary to ensure that
continued operation of the MPWSP, under different source water extraction

scenarios, will not injure other legal groundwater users.

Both near and long-term, a new water supply from desalination, or the
implementation of a physical solution could ensure an adequate water supply for

all legal water users in the Basin and provide an assured supply of groundwater
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to the Basin’s users.®® Even if overdraft conditions continued in the Basin
following imposition of the solution, Cal-Am possibly could continue pumping
brackish water legally so long as the quantity was not detrimental to the
conditions in the Basin and other Basin users’ rights. “When the supply is limited
public interest requires that there be the greatest number of beneficial uses
which the supply can yield.” (Peabody, supra, 2 Cal.2d at p. 368.)

So long as overlying users are protected from injury, appropriation of water
consistent with the principles previously discussed in this report should be
possible. (See generally Burr v. MacClay Rancho Water Co. (1908) 154 Cal.
428, 430-31, 438-39 [if an appropriator does not exceed average annual
replenishment of groundwater supply, lower users’ water levels in wells or restrict
future pumping, the appropriator’s use is not adverse to other users].). Additional
support is found in City of San Bernardino v. City of Riverside (1921) 186 Cal. 7,
20; “No injunction should issue against the taking of water while the supply is
ample for all. But the respective priorities of each water right should be
adjudged, so that if in the future the supply falls below the quantity necessary for

all, he who has the prior right may have his preferred right protected.”

Cal-Am must show any desalinated water it produces is developed water; a new
supply to the existing groundwater resources in the Basin. It must show
replacement water methods are effective and feasible, and the MPWSP can

operate without injury to other users. As discussed earlier, if the MPWSP pumps

% Some parties argue an adjudication of the Basin's rights would be needed for the MPWSP to proceed.
While adjudication could provide some benefits to the Basin’s users it is not necessary for a physical
solution to be imposed. For reference, there are three general procedures by which an adjudication or
rights to use groundwater in the Basin could be quantified and conditioned: 1) civil action with no state
participation; 2) civil action where a reference is made to the State Water Board pursuant to Water Code
section 2000; or 3) a State Water Board determination, pursuant to the outlined statutory procedure that
groundwater must be adjudicated in order to restrict pumping or a physical solution is necessary to
preserve the quality of the groundwater and to avoid injury to users. (Wat. Code, § 2100 et seq.)
Whether Cal-Am could force an adjudication of water rights is beyond the scope of this report but will be
briefly discussed. As applied in Corona Foothill Lemon Co. v. Lillibridge, (1937) 8 Cal. 2d 522, 531-32,
“an exporter cannot force an apportionment where it is conclusively shown that no surplus water exists
and there is no controversy among overlying owners.” But a conclusive showing that there is no water
available for export does not appear to be the case here. Water that is currently unusable, both due to its
location in the Basin and corresponding quality, could be rendered usable if desalinated and would thus
be surplus to current water supplies in the Basin.
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source water from an unconfined aquifer, there may be no injury to other users
outside of a 2-mile radius, with the exception of possibly slightly lower
groundwater levels in the seawater-intruded area. Based on current information
we do not know the exact effects on other users if source water is pumped from a

confined aquifer, but the effects in general will be amplified.

7. Conclusion

The key determination is whether Cal-Am may extract water from the SVGB while
avoiding injury to other groundwater users and protecting beneficial uses in the Basin.
If the MPWSP is constructed with gravity wells or pumping wells the effects on the
aquifer would be the same as long as the amount of drawdown in the wells is the same.
But in the case of a pumped well, the operator has the ability to induce greater
drawdown than they would in the gravity wells. In this case, there would be a greater
effect to the aquifer. Since modeling has not been completed for the gravity well
scenario, it is unknown at this time the total effect the gravity wells would have on the

Basin and other groundwater users.

If the MPWSP is constructed as described in the FEIR for the North Marina Project, the
slant wells would pump from the unconfined Dune Sand Aquifer. If groundwater is
pumped from an unconfined aquifer and the modeling assumptions in the FEIR for the
North Marina Project are accurate, there will be lowering of groundwater levels within an
approximate 2-mile radius. Since seawater intrusion occurs in this area, this water
developed through desalination is likely new water that is “surplus” to the current needs
of other users in the Basin. Based on the information available, it is unlikely any injury
would occur by the lowering of the groundwater levels in this region. Nevertheless, Cal-
Am must show there is no injury and if the MPWSP reduces the amount of fresh water
available to other legal users of water in the Basin or reduces the water quality so that
users are no longer able to use the water for the same beneficial use, such impacts
would need to be avoided or compensated for.

If the proposed slant wells are determined to be infeasible, and the project is instead
designed to extract groundwater with conventional pumping wells, the potential impacts

could be greater, but they would not necessarily result in injury that could not be
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avoided or compensated through appropriate measures. Impacts on other water users
in the form of increased groundwater pumping costs could be eliminated through
financial compensation within a reasonable time frame from when the costs are
incurred. Impacts on the availability of fresh water could be determined through
modeling and any replacement of fresh water would have to be returned in an area that
is not already degraded by seawater intrusion. Impacts on users in the form of
decreased water quality could be compensated through the replacement of water with

similar quality to the pre-project conditions.

Modeling for the North Marina Project does not predict that Basin users’ fresh water
supplies would be affected if its wells pump from an unconfined aquifer, which we
assume to also be true for the MPWSP. If however, further exploratory testing shows
water is removed from a confined aquifer, water levels would be lowered in a larger
area and the effect on groundwater flow direction would be greater. Although pumping
from a confined condition affects a much larger area of the Basin, the quantity of fresh
water extracted from the aquifer would not necessarily be greater because the capture
zone for the extraction wells would be greatly influenced by existing groundwater
gradients. Additional studies are needed to determine whether the revised MPWSP
configuration could cause injury to other groundwater users in the Basin that would
require additional measures to avoid or compensate for that injury.

Cal-Am could legally pump from the Basin by developing a new water supply through
desalination and showing the developed water is surplus to the existing supply. If Cal-
Am’s extractions are limited to water that currently serves no beneficial use; for
example, it is entirely derived from brackish or seawater sources, and Cal-Am returns all
incidental fresh water to the Basin in a method that avoids injury to other users, it is
likely the MPWSP could proceed without violating other users’ groundwater rights. A no
injury finding would have to be shown through monitoring, modeling, compensation,

project design or other means

A physical solution could be implemented to ensure all rights are protected while
maximizing the beneficial uses of the Basin’s waters. Such an approach is consistent
with the general policy in California Constitution article X section 2, and case law
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provides guidance on solutions to address complex groundwater issues where supply is
constrained. The ongoing development of solutions tailored to the specific conditions
that apply to a given groundwater basin reflects the understanding that California waters
are too valuable not to be utilized to the maximum extent possible if beneficial uses and
other legal users’ rights are maintained.

8. Recommendations

Additional information is needed to accurately determine MPWSP impacts on current
and future Basin conditions regardless of whether the extraction occurs from pumped or
gravity wells. First, specific information is needed on the depth of the wells and aquifer
conditions. Specifically, studies are needed to determine the extent of the Dune Sand
Aquifer, the water quality and quantity of the Dune Sand Aquifer, the extent and
thickness of the SVA and the extent of the 180-Foot Aquifer.

Second, the effects of the MPWSP on the Basin need to be evaluated. Specifically, a
series of test boring/wells would be needed to assess the hydrogeologic conditions at
the site. Aquifer testing is also needed to determine the pumping effects on both the
Dune Sand Aquifer and the underlying 180-Foot Aquifer. Pre-project conditions should
be identified prior to aquifer testing. Aquifer tests should mimic proposed pumping

rates.

Third, updated groundwater modeling will be needed to evaluate future impacts from the
MPWSP. Specifically, modeling scenarios will need to be run to predict changes in
groundwater levels, groundwater flow direction, and changes in the extent and
boundary of the seawater intrusion front. Additional studies also will be necessary to
determine how any extracted fresh water is replaced, whether through re-injection wells,
percolation basins, or through existing recharge programs. It may also be necessary to
survey the existing groundwater users in the affected area. The studies will form the
basis for a plan that avoids injury to other groundwater users and protects beneficial
uses in the Basin. To ensure that this modeling provides the best assessment of the
potential effects of the MPWSP, it is important that any new information gathered during
the initial phases of the groundwater investigation be incorporated into the groundwater
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modeling studies as well as all available information including current activities that

could influence the groundwater quality in the Basin.

51



APPENDIX A: RESPONSES TO COMMENT LETTERS RECEIVED

State Water Resources Control Board (State Water Board) staff received six comment
letters on the Draft Review of California American Water Company’s (Cal-Am’s)
Monterey Peninsula Water Supply Project (MPWSP) (Report). Parties commenting on
the Report included the Monterey County Farm Bureau, Norman Groot (Groot);
LandWatch Monterey County, Amy L. White (White); the Salinas Valley Water Coalition,
Nancy Isakson (Isakson); Ag Land Trust, Molly Erickson of the Law Offices of Michael
W. Stamp (Erickson); Water Plus, Ron Weitzman (Weitzman), and Cal-Am, Rob Donlan
of Ellison, Schneider, & Harris L.L. P (Donlan). State Water Board staff appreciates the
time and consideration taken by the commenters. Staff reviewed and used the
comments and additional information included with the comment letters to enhance the
accuracy and completeness of the Report. Specifically, staff amended the Report to
include: 1) additional emphasis and direction on recommended studies; 2) discussion
potential injury that could occur to those users in close proximity to the MPWSP wells;
3) clarification on the information relied upon in the Report; 4) expanded discussion on
the Monterey County Water Resources Agency (MCWRA) Act (Agency Act) and
Ordinance No. 3709; 5) discussion of the Salinas Valley Water Project; and 6) a new
section on potential Project effects on seawater intrusion. Additionally, staff has

prepared a categorical response to comments below.

Comments that pertain to the State Water Board’'s Report generally fell into the
following categories: 1) State Water Board’s role and objective in preparing the Report;
2) sources of information used in preparing the Report (including adequacy of the
environmental document for the previously proposed Coastal Water Project and use of
previously developed groundwater model); 3) concerns about injury to other legal users
of water (including potential impacts on existing efforts to control seawater intrusion); 4)
legal issues related to the exportation of water from the Salinas Valley Groundwater
Basin (Basin); 5) the need for better information about the hydrogeology of the
proposed project location and the effects the proposed project would have on
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groundwater in the Basin; and 6) legal interpretation of groundwater appropriation law

and concepts discussed within the Report.

1. Does the State Water Board have authority to review the proposed Project? If

so, what is the State Water Board's role in preparing the Report? (Responds to

comments received from: Erickson, p. 2)

The California Public Utilities Commission (Commission) is the lead agency
under the California Environmental Quality Act (CEQA) for approval of the
proposed project. The Commission requested that the State Water Board
provide an opinion on the legal and technical considerations implicated in Cal-
Am’s proposal to extract desalination feed water for the MPWSP. As stated in
the Report, the purpose is to examine the technical information and outline legal
considerations which would apply to the proposed MPWSP. State Water Board
staff is acting in an advisory role in developing the Report and providing an
opinion on whether the proposed project, many aspects of which have not yet
been finalized, could be implemented without violating groundwater rights or

resulting in injury to the Basin users.

State Water Board staff prepared the Report in an advisory role only, as
requested by the Commission. We have considered and addressed all
comments that pertain to the contents of the Report. Many comments go beyond
the scope of the Report and the State Water Board’s role in its development.

The Report is an advisory opinion from State Water Board regarding certain legal
and technical issues related to the extraction of saline groundwater for a
proposed desalination project. It is not binding on any party or entity, and is in no
way a substitute for the public processes and environmental documentation that
will occur and be produced as part of the Commission’s role in evaluating the

proposed project.

2. lIs it appropriate for State Water Board staff to consider information included in

the Environmental Impact Report (EIR) that was vacated by the Monterey County
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Superior Court in developing the Report? (Responds to comments received
from; Erickson, pp. 9, 13, 14;: White , pp. 3-4)

State Water Board staff considered technical information and groundwater
modeling that was conducted as part of the environmental and technical review
for the previously studied Coastal Water Project. In the Report, we qualify our
assessment of likely potential impacts. We also note that additional
investigations are needed to provide the information necessary to develop a
better understanding of the effects that pumping from the proposed extraction
wells would have on groundwater resources in the Basin. The Report, however,
states that we assume for the purposes of preliminary evaluation that the
hydrogeologic characteristics and effects to the groundwater system would be
similar to the North Marina Project alternative analyzed in the previously
considered Final EIR. The State Water Board staff reviewed the technical
information contained in the FEIR and relied on its analysis when it prepared the
Report because it was the best information available. The Report notes that
there are many unanswered questions about the nature of the subsurface
geology, and how the implementation of the proposed project will affect
subsurface water conditions. These questions can only be addressed by
proceeding with subsurface investigations and developing a more detailed and
comprehensive groundwater model. The final project design and location will be
part of the formal environmental review process conducted by the Commission.
The Commission staff indicates that during environmental review, the public will
have additional opportunity to comment on the adequacy of the technical aspects
of the project that the Commission examines. We have included a list of
references as an appendix to the Report.

. Legal issues related to the exportation of groundwater from the Basin (Responds

to comments received from: Erickson, pp. 17, 19: White, p. 2; Groot, p. 2;

Isakson, pp. 4-5; Donlan, p. 5; Weitzman, p. 1)
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The Report discusses the need for the MPWSP to account for potential injury to
overlying users of groundwater in the Basin that may result from groundwater
export to non-overlying parcels. Several commenters note that the Agency Act
prohibits export of groundwater from the Basin. The Commission did not request
that the State Water Board interpret the Agency Act. MCWRA, not the State
Water Board, is the agency responsible for interpreting and enforcing its enabling
legislation. Consistent with the legal principles applicable to California water
rights, however, interpreting the export prohibition to apply even if there is no net
export from the Basin, under circumstances where injury to other legal users of
water is avoided, does not appear to be a reasonable interpretation of the

Agency Act.

. Would legal users of groundwater in the Basin be injured by the implementation

of the proposed Project? (Responds to comments received from: Erickson, pp.
2-6, 11, 14, 17-20; White, pp. 2-4; Groot, pp. 1-2: Isakson, p. 2; Donlan, pp.
1-5

The State Water Board’s Report discusses potential injury from the proposed
extraction wells. It concludes that further technical studies are necessary to
determine whether water can be extracted without harming existing legal
groundwater rights. Some of the commenters point to the importance of
developing a more detailed groundwater model, but also oppose constructing the
test well(s) and conducting the investigations necessary to obtain the information
required to develop such a model because of the assertion that injury will occur
immediately as a result of the test wells. Our Report concludes that it is
necessary for Cal-Am to conduct groundwater investigations in order to collect
the information needed to refine the groundwater model. Without this additional
information, the State Water Board cannot conclude whether the project could

injure any legal user of groundwater in the Basin.
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5. What would be the impact on current or future efforts to address the severe

seawater intrusion problems in the Basin, and is it appropriate to conduct the

initial phase of investigation for the proposed Project before developing a more

definitive groundwater model? (Responds to comments received from:
Erickson, pp. 7-10, 12, 15, 16, 21: White, pp. 4-5; Isakson, pp. 3-6; Donlan,

p-4)

The State Water Board used the best available information to characterize the
current extent of seawater intrusion. The Report recognizes the efforts embodied
in the Salinas Valley Water Project and the Castroville Seawater Intrusion Project
to address seawater intrusion and staff concludes that despite these and other
efforts, seawater intrusion continues its inland trend into the Basin. One
commenter criticizes this assessment stating, “[tjhe MCWRA position, affirmed
recently, is that seawater intrusion has not worsened.” The State Water Board
has received no information from MCWRA indicating that its current position is
that seawater intrusion has been effectively halted and is no longer advancing.
Our characterization that seawater is continuing its inland trend is consistent with
the current information published by the MCWRA. Whether the seawater
intrusion efforts will be assisted by the implementation of the proposed project, or
hindered by it, is a question that can only be answered through further
investigation. These investigations are proposed as a component of the
MPWSP. Accordingly, the Report makes no finding on the issue. Although
outside the scope of the Report, we anticipate that the project proponents will
coordinate their activities with those of the MCWRA to ensure that both the

desalination project and the efforts to address seawater intrusion are compatible.

It is necessary to conduct the studies proposed for the initial stage of the
investigation in order to develop the required groundwater model. State Water
Board staff believes that this investigation can be conducted without adversely
affecting Basin water users. The investigation should ascertain whether any

groundwater users have wells in close proximity to the proposed test well, and
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any concerns about the use of that well during the investigation phase should be

addressed.

. Legal interpretation of Groundwater Law. (Responds to specific comments from

Erickson and Donlan. Page citations listed below.)

The State Water Board notes that several parties, notably Ag Land Trust,
guestion the State Board’s interpretation of the legal principles that apply to the
proposed project. Staff has reviewed the comments and confirms that the Report
is consistent with its interpretation of legal precedent applicable to the Project. In
some instances, comments appeared to focus on selected passages and did not
consider the entire context in which the statements were made or the purpose for
which the legal precedent was cited. In other instances, it appears the
commenters’ questions or concerns were later addressed in subsequent
sections. Without responding to each legal argument raised, for clarification
purposes, staff would like to respond to the following legal points raised by the
following parties:

1) Erickson:

a. Comment on page 17 questions the statement in the Report that, “No
permit is required by the State Water Board to acquire or utilize
appropriative groundwater rights.” The comment claims the statement
is misleading and the “State Water Resources Control Board has no

right to require any permit for an appropriative right.”

Response: With respect to the first comment, the State Water Board
believes this is an accurate statement—no permit is required by the
State Water Board for the acquisition of appropriative groundwater
rights in the Basin. Nor is it misleading. As indicated by the extensive

discussion of principles of groundwater law, the Report does not
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suggest that the inapplicability of state permitting requirements is

sufficient to establish a right to divert and use percolating groundwater.

. Comment on page 2 states, “The SWRCB has no authority over
percolating groundwater that is being put to beneficial use.” The
comment questions why the State Water Board would express view on
issues concerning groundwater rights, and states that the Report

should include a discussion of the State Water Board’s authority.

Response: The State Water Board is the state agency with primary
responsibility for the regulatory and adjudicatory functions of the state
in the field of water resources. (Wat. Code, 8§ 174.) The water right
permitting and licensing system administered by the State Water Board
is limited to diversions from surface water channels and subterranean
streams flowing through known and definite channels. (Seeid., §
1200.) But the State Water Board has other authority that applies to all
waters of the state, surface or underground. This includes the State
Water Board’s water quality planning authority, which extends to any
activity or factor affecting water quality, including water diversions.

(Id., 88 13050 subds. (e) & (i).), 13140 et seq., 13240 et seq.; see 44
Ops. Cal. Atty. Gen. 126, 128 (1964).)

The State Water Board has broad powers to exchange information with
other state agencies concerning water rights and water quality, and
more specific authority to evaluate the need for water-quality-related
investigations. (Wat. Code, 88 187, 13163, subd. (b).) The State Water
Board also has authority to conduct or participate in proceedings to
promote the full beneficial use of waters of the state and prevent the
waste or unreasonable use of water. (ld., 8 275.) This authority
includes participation in proceedings before other executive,
legislative, or judicial agencies, including the Commission. (Ibid.) And

the State Water Board’s authority to promote the full beneficial use of
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water and prevent waste or unreasonable use applies all waters the
state, including percolating groundwater. (See, e.g. SWRCB Decision
1474 (1977.)

The Water Code includes procedures for court references to the State
Water Board, under which the State Water Board prepares a report on
water right issues before the court. (Wat. Code, 88 2000 et. seq., 2075
et seq.; see National Audubon Society v. Superior Court (1983) 33
Cal.3d 419, 451 [these procedures are designed to enable courts to “to
make use of the experience and expert knowledge of the board.”]; San
Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 914-
15 [the Commission has broad authority including judicial powers].)

Thus, it is well within the State Water Board’s authority and consistent
with the execution of its statutory responsibilities to report to the
Commission on matters related to rights to diversion and use of water,
including diversions of percolating groundwater. The conclusions and
recommendations in this Report are not binding on the Commission,
but provide a means for the Commission to make use of the

knowledge and expertise of the State Water Board.

Comment on page 19 states, “Exportation of groundwater is prohibited
by state law and case law. There is no provision for this ‘replacement

and export’ scheme absent adjudication.”

Response: See Report pages 38-39. A “physical solution” can be
imposed without adjudication. “The phrase 'physical solution’ is used
in water-rights cases to describe an agreed upon or judicially imposed
resolution of conflicting claims in a manner that advances the
constitutional rule of reasonable and beneficial use of the state's water
supply.” (City of Santa Maria v. Adam (2012) 211 Cal. App. 4th 266,
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286 (City of Santa Maria).) See also, Hutchins (1956) The California
Law of Water Rights pp. 351-354; 497-498.

2) Donlan:

a. Comment page 3, Cal-Am interprets the Report as concluding that
effects on wells within the zone of influence will not likely rise to the
level of “legal injury” requiring remedial action or a physical solution
unless there is a substantial impact to the use of those wells for
beneficial purposes citing Lodi v. East Bay Municipal Utilities District
(1936) 7 Cal.2d 316, 341.

Response: The comment correctly notes the physical solution doctrine
does not require that minor inconvenience or other insubstantial
impacts be avoided. As the Report notes, further studies are
necessary to determine whether Project effects on wells would rise to

the level of “legal injury”.
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APPENDIX B: RESPONSES TO LATE COMMENT LETTERS RECEIVED

State Water Board staff received two late comment letters on the Draft Review of the
Monterey Peninsula Water Supply Project: 1) from Steve Shimek representing the Otter
Project; and 2) from Molly Erickson representing Ag Land Trust. Mr. Shimek’s
comments focused on the condition of the Salinas Valley Groundwater Basin, seawater
intrusion, the need to improve water conservation measures, and the role of the
Monterey County Water Resources Agency. Since Mr. Shimek’s comments did not
directly pertain to the Draft Review, staff will not provide a response to the comments.
Ms. Erickson’s comment’s pertained to statements made by State Water Board staff
during the presentation of the Draft Review at the Board meeting held in Monterey on
June 4, 2013. Ms. Erickson claimed that staff had erroneously stated that the
Environmental Impact Report (EIR) for the Regional Desal Project was challenged in
Monterey County Superior Court on legal issues only and not on technical issues. Ms.
Erickson claims the court invalidated the EIR on both legal and technical issues.

Following is State Water Board staff's response to Ms. Erickson’s comments.

1. The court remanded the EIR on technical and legal grounds.

The court found that Marina Coast Water District abused its discretion by
proceeding as a responsible agency rather than as a lead agency under
CEQA. In the court’s statement of decision and order, the court stated in
general terms that Marina Coast abused its discretion by failing to properly
and adequately identify, discuss, and address environmental impacts of the
project, including but not limited to: water rights, contingency plan,
assumption of constant pumping, exportation of groundwater, brine impacts,
impacts on overlying and adjacent properties, and water quality. The court’s
decision noted the lack of data and analysis presented by Marina Coast
Water District to support its claims that groundwater was available for export
and the impacts of pumping on the physical environment. The court stated

there was “no dispute” that the project as proposed would extract water from

61



the 180-Foot Aquifer. The court’s statement of decision did not invalidate
studies or data, rather the court found the analysis of environmental impacts

of the proposed project was incomplete for CEQA purposes.

. The Board should not rely on any information in the EIR.

Please see Response to Comment 2, Appendix A:

If the Board decides to use the EIR, then staff should identify specific

language in the EIR that was used in the report.

State Water Board staff cited instances where the report used information
contained in the EIR. Additionally, staff created a reference list (Appendix C)
of those references relied upon and considered in the report. Although our
report goes to great lengths to explain the data gaps that exist and the need
for additional information, a footnote was added to the report on page 4 to
respond to the comment. Footnote 7 further clarifies staff’'s use of the EIR.
The footnote states, “The use of the Cal-Am Coastal Water Project FEIR in
this report was informative in creating a broad picture of the potential impacts
to groundwater resources in the Basin. The FEIR was not used to arrive at
specific conclusions of the definite impacts that would result from the
MPWSP. The analysis provided in this report can and should be applied in
the context of a future EIR. Itis anticipated that additional information gained
from the studies recommended in our report will assist the Commission in
determining the impacts of the MPWSP on the Salinas Valley Groundwater

Basin.
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APPENDIX C: REFERENCES

References Relied Upon (in text legal citations omitted):

Application 12-04-019 before the California Public Utilities Commission, Opening Brief
of LandWatch Monterey County Regarding Groundwater Rights and Public Ownership,
July 10, 2012.

California American Water Company, Coastal Water Project, FEIR, Appendix E,
Geoscience, North Marina Groundwater Model Evaluation of Projects, July 2008.

California American Water Company, Coastal Water Project, FEIR, Appendix E,
Geoscience, North Marina Groundwater Model Evaluation of Projects, September 2008.

California American Water Company, Coastal Water Project Final Environmental Impact
Report, October 30, 2009.

California Department of Water Resources, California’s Groundwater, Bulletin 118,
Central Coast Hydrologic Region, SVGB, February 2004.

California Public Utilities Commission correspondence to State Water Board, February
14, 2013.
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M047/K304/47304686.pdf

California Public Utilities Commission, Notice of Preparation, Environmental Impact
Report for the Cal-Am Monterey Peninsula Water Supply Project, October 2012.

Driscoll, F.G. 1986, Groundwater and Wells.
Fetter C. W. 1994, Applied Hydrogeology 3rd Edition.
Monterey County Water Resources Agency, Ordinance No. 3709, September 14, 1993.

Monterey County Water Resources Agency, Monterey County Groundwater
Management Plan, Chapter 3 — Basin Description, May 2006.

Monterey County Water Resources Agency, Monterey County General Plan Final
Environmental Impact Report, March 2012.

Monterey County Water Resources Agency Groundwater Informational Presentation,
August 27, 2012.

(http://lwww.mcwra.co.monterey.ca.us/Agency data/Hydrogeologic%20Reports/Ground
waterinformationalPresentation 8-27-2012.pdf)

Opening Brief of Various Legal Issues of Monterey County Farm Bureau, July 10, 2012.
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http://www.mcwra.co.monterey.ca.us/Agency_data/Hydrogeologic%20Reports/GroundwaterInformationalPresentation_8-27-2012.pdf
http://www.mcwra.co.monterey.ca.us/Agency_data/Hydrogeologic%20Reports/GroundwaterInformationalPresentation_8-27-2012.pdf

Salinas Valley Water Coalition, Letter to State Water Board Chair, Charles Hoppin,
December 3, 2012.

Sawyer, State Regulation of Groundwater Pollution Caused by Changes in
Groundwater Quantity or Flow (1998) 19 Pacific. L.J.1267, 1297.

United States Geologic Survey, Sustainability of Groundwater Resources, Circular
1186. Section A.

Water Quality Control Plan for the Central Basin, June 2011, Regional Water Quality
Control Board, Central Coast Region.

References Considered

Administrative Law Judge’s Directives to Applicant and Ruling on Motions Concerning
Scope, Schedule and Official Notice, August 29, 2012.
http://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M026/K469/26469814.PDF

Ag Land Trust letters to CPUC, November 6, 2006 and April 15, 2009.

Amy White, LandWatch, letter to Andrew Barnsdale, CPUC, November 24, 2009

Amy White, LandWatch, letter to California Coastal Commission, August 4, 2011.
Evidentiary Hearing Transcript, April 9, 2012 (cross-examination of Timothy Durbin) and
Direct Testimony of Timothy Durbin of Behalf of the Salinas Valley Water Coalition,

Before the Public Utilities Commission of the State of California, April 23, 2012.

Final Judgment in Ag Land Trust v. Marina Coast Water District (Monterey Superior
Court Case No. M105019).

Fugro, North Monterey County Hydrogeologic Study, Volume Il -- Critical Issues Report
And Interim Management Plan FINAL REPORT, May 1996.

Johnson, Jim. Desal EIR dealt blow, Monterey County The Herald, February 4, 2012.

Paul Findley, RBF Consulting, Memorandum: MPWSP Desalination Plant Sizing
Update, January 7, 2013.

Reply Brief of LandWatch Monterey County regarding Groundwater Rights, July 25,
2012. http://docs.cpuc.ca.gov/PublishedDocs/EFILE/BRIEF/171861.PDF

Richard C. Svindland, Supplemental Testimony Before the Public Utilities Commission
of the State of California, April 23, 2012 (with attachments).
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http://docs.cpuc.ca.gov/PublishedDocs/EFILE/BRIEF/171861.PDF

Timothy Durbin, Technical Memorandum to Salinas Valley Water Coalition, December
3, 2012.

Timothy Durbin, Technical Memorandum to Salinas Valley Water Coalition, February
21, 2013.

U.S. EPA Ground Water Issue EPA/540/S-97/504, Design Guidelines for Conventional
Pump-and-Treat Systems, September 1997.
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Land

monterey county

Post Office Box 1876, Salinas, CA 93902
Email: LandWatch@mclw.org
Website: www.landwatch.org
Telephone: 831-759-2824

FAX: 831-759-2825

April 25, 2013 R ECEIVE )
4-28-13

Paul Murphey SWRCB Hearing Unit

Division of Water Rights

State Water Resources Control Board
P.O. Box 2000
Sacramento, CA 95812-2000

Subject: Draft Review of California American Water Company Monterey Peninsula Water
Supply Project (MPWSP)

Dear Mr. Murphey:

LandWatch Monterey County has reviewed the referenced document (the “Draft Review”) and
has the following comments:

1. We concur with the recommendation for additional studies to determine the extent of the
Dune Sand Aquifer, the water quality and quantity of the Dune Sand Aquifer, the extent and
thickness of the Salinas Valley Aquitard and the extent of the 180-Foot Aquifer and the
effects of the proposed Monterey Peninsula Water Supply Project (MPWSP) on the Basin.

In particular, we believe it is critical that the additional studies recommended by Mr. Timothy
Durbin in testimony before the CPUC be conducted, including the following:

¢ a hydrogeologic investigation to determine subsurface formations in the vicinity of
the site, including adequate boreholes and geophysical studies;

e a geochemical investigation to determine mechanisms of seawater intrusion in the
vicinity of the site;

e a large-scale aquifer test through a test well; and
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April 19, 2013
Page 2

e groundwater modeling, including consideration of density-drive effects and long-
term effects after the end of the project.*

As Mr. Durbin explains, it is critical that the investigation proceed in this sequence because
the results of the hydrogeologic investigation, the geochemical investigation, and the aquifer
testing are essential to informing the groundwater modeling.?

Unfortunately, under the current schedule, the groundwater modeling, which is to be provided
through the CEQA process, will predate the aquifer testing, which will not occur until after
the CPUC is scheduled to decide whether to issue a Certificate of Public Convenience and
Necessity (“CPCN”) for the MPWSP.® The SWRCB should encourage the CPUC to make
provision for additional modeling work and decision points on the MPWSP source water
intake method and location after the aquifer test, because the actual impacts may not be
understood with sufficient certainty at the time the CPUC issues the CPCN.

2. In addition, Cal-Am has proposed groundwater wells at the Potrero Road site as an
alternative source water intake. Since this site is also within the Salinas Valley Groundwater
Basin (SVGB), the SWRCB should encourage the CPUC to require Cal-Am to undertake at
least a preliminary hydrogeologic investigation of the adequacy of this site concurrently with
its consideration of its preferred intake site at the Cemex site. Cal-Am is constrained by
SWRCB Order 95-10 and the Cease and Desist Order to limit its use of Carmel River water
expeditiously. Cal-Am already projects that it will not meet the CDO deadline due to
problems with permitting a test well at the Cemex site. Serial investigations of infeasible
intake options will only further delay compliance.

3. The Draft Review’s legal analysis does not directly address the prohibition against
exporting groundwater from the SVGB per the Monterey County Water Resources Agency
Act. The sole reference to this prohibition is contained in footnote 32 at page 28. We believe
that this prohibition constitutes an independent statutory constraint on the MPWSP, which the
SWRCB should acknowledge.

4. The Draft Review acknowledges that Cal-Am has the burden to demonstrate that the
MPWSP will not result in injury to any groundwater user. The draft review identifies two

! A12-04-019, Evidentiary Hearing Transcript, April 9, 2013, pp. 1067-1073 (cross-examination of Timothy

Durbin) and Direct Testimony of Timothy Durbin on Behalf of the Salinas Valley Water Coalition, Exhibit SV-3,
Technical Memorandum No. 2 by Timothy Durbin, February 21, 2013, pp. 6-7.

2 A12-04-019, Evidentiary Hearing Transcript, April 9, 2013, p. 1073 (cross-examination of Timothy Durbin).

3 Al12-04-019, Administrative Law Judge’s Directives To Applicant And Ruling On Motions Concerning

Scope, Schedule And Official Notice, August 29, 2012, pp. 8-9.
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types of potential impacts: reduction of groundwater levels in wells and reduction in the
quantity of fresh water available for future use. The Draft Review acknowledges that the
magnitude and geographic extent of the reduction in fresh water is indeterminate at this point
because the fresh water capture zone is not delineated and there has been no determination
whether the source water aquifer is confined or unconfined.

The Draft Review proposes, apparently by way of example, that injury might be avoided or
adequately compensated through the return of pumped fresh water to the Basin via the
Castroville Seawater Intrusion Project (“CSIP”) or via injection wells, or through monetary
compensation for groundwater users who must deepen wells and/or incur higher pumping
costs. It is not clear without further analysis that these methods of avoiding or compensating
injury would suffice for all impaired groundwater users. For example, users not benefitting
from the CSIP project and who are upgradient from injection well sites may not benefit from
the proposed methods to return pumped freshwater. And users in marginal pumping
locations whose wells run dry may not be made whole by monetary compensation.

We are particularly concerned that Cal-Am be required to evaluate potential impacts to
groundwater users in the North County area who do not receive CSIP water. As LandWatch
has previously explained, the Coastal Water Project (“CWP”) EIR for the previously proposed
Regional Water Project and its alternatives failed to evaluate the effects of project pumping on
the upgradient North County aquifer.* LandWatch identified the following defects in the
previous CWP EIR’s analysis and proposed mitigation of groundwater impacts to North
County:

e The North Monterey County Hydrogeologic Study (Fugro West, Inc., 1995)
establishes that

o North County groundwater is hydrologically connected and interdependent
with the Salinas Valley Groundwater Basin (“SVGB”),

o North County groundwater is up-gradient from the SVGB,

o Increased pumping in the SVGB depletes available groundwater in North
County

¢ None of the wells upon which projected groundwater elevations were modeled in
the CWP EIR are located in the up-gradient subareas of North County. Thus the
projected groundwater contours in the CWP EIR are not well founded.

N Amy White, LandWatch, letter to Andrew Barnsdale, CPUC, Nov. 24, 2009; Amy White, LandWatch, letter

to California Coastal Commission, August 4, 2011. Both documents are available at
http://www.coastal.ca.gov/meetings/mtg-mm311-8.html, see link to additional correspondence under August 12, 2011
item 6a, Application No. E-11-019 (Monterey County Water Resources Agency, Marina Coast Water District,
California-American Water Company, Monterey Co.)
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e The CWP EIR admits that monitoring wells are inadequate to support its
conclusions, but proposes that this defect can be remedied after the project is
constructed by augmenting the monitoring network in North County. This will
not establish baseline conditions.

¢ No meaningful, measureable, or enforceable mitigation was proposed in the CWP
EIR if future monitoring identified impacts.

Given the history of inadequate analysis in the CWP EIR, the SWRCB should urge the CPUC
to ensure adequate analysis of North County groundwater users. If additional monitoring
wells are required to establish baseline conditions pbefore the MPWSP commences, the CPUC
should require Cal-Am to make provision for them now.

5. The Draft Review acknowledges that future impacts must be evaluated, in part because it
is critical to protect foreseeable uses of the SVGB. A central consideration in this evaluation
is whether current and future efforts to halt and/or reverse sea water intrusion will be
successful. LandWatch is concerned that the Draft Report provides little clarity on this topic.

Although it mentions the CSIP program and the MCWRA Ordinance No. 3709 as efforts to
address sea water intrusion, the Draft Review unaccountably fails to mention the Salinas
Valley Water Project (“SVWP”), which is the latest and most comprehensive effort to address
sea water intrusion in the SVGB. Opinions differ significantly regarding the efficacy of the
SVWP as planned, the likelihood of its complete implementation, and the prospects of a
second phase of the project.® However, the SVWP must be considered in the evaluation of
future impacts from the MPWSP.

Previous modeling of groundwater impacts from coastal wells for desalination source water in
the Coastal Water Project EIR projected a reversal of sea water intrusion due to the assumed

> A 12-04-019 Reply Brief of LandWatch Monterey County regarding Groundwater Rights, July 25, 2012, pp.
8-9.
6 LandWatch has consistently advocated a more careful evaluation of the adequacy of efforts to address

overdrafting and sea water intrusion than has occurred to date. In this regard, LandWatch has presented evidence in
connection with the adoption of the Monterey County 2010 General Plan and in connection with environmental
review of various development projects that the SVWP may have been oversold as a solution to overdraft and sea
water intrusion conditions in the SVGB. For example, although the SVWP EIR concluded that seawater intrusion
would be halted based on the assumption that irrigated agricultural acreage and agricultural water use would decline
from 1995 to 2030, the Monterey County 2010 General Plan EIR admitted that irrigated acreage actually increased
substantially between 1995 and 2008 and projected that irrigated acreage will increase even more by 2030.
LandWatch has identified a number of additional problems with analyses of the efficacy of the SVWP and is
currently pursuing litigation seeking adequate analysis of SVGB water resource impacts through Monterey County
Superior Court Case No. M109434. Regardless whether the SVWP has been oversold, the CPUC should not assume
that the County will not eventually address sea water intrusion.
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success of the SVWP and CSIP, but projected that this reversal would be slower with the
Regional Project than without it.” Increased duration of degraded groundwater conditions
may constitute injury to groundwater users and should be evaluated by Cal-Am.

Notwithstanding the previous modeling that projected reversal of sea water intrusion and even
though it admits that “the extent of the impact on fresh water supply or wells is unknown in
this situation,” the Draft Review appears to dismiss the possibility that the MPWSP would
draw an increased percent of freshwater as “highly unlikely.”® Again without any reference to
the SVWP, the Draft Review also states that “there is no evidence to suggest that Basin
conditions will improve independent of the MPWSP without a comprehensive solution to the
overdraft conditions.”®

The Draft Review does acknowledge that success in reversing sea water intrusion would result
in a higher percentage of fresh water pumping by the MPWSP. The Draft Review considers
two possible causal scenarios for the possible reversal of sea water intrusion. First it suggests
that Cal-Am may be able to show that the MPWSP is the “but-for” cause of this improvement,
in which case Cal-Am might be entitled to a portion of the new water supply.’® Alternatively,
the Draft Review acknowledges that SVGB conditions might improve independent of the
MPWSP, in which case Cal-Am may have to limit its export diversions.

Because these two different outcomes have diametrically opposite consequences with respect
to the viability of the MPWSP itself, it is critical that the CPUC decision be informed by the
best assessment of the likely future success of efforts to halt or reverse sea water intrusion and
the effect of the MPWSP on those efforts. However, the Draft Review appears to suggest that
the issue can be deferred simply because “[t]here is expected to be minimal impact to
freshwater sources at start-up and for the first several years of operation as water will certainly
be sourced from the intruded portion of the aquifer.”™* The Draft Review suggests that
measures can be taken “[if] and when impacts to freshwater resources in the Basin are
observed . . ..”*2 However, if Cal-Am were required to limit export diversions because the
MPWSP were pumping more freshwater than may legally be exported, the MPWSP may not
remain viable for its projected life. LandWatch submits that the CPUC cannot prudently
defer analysis of this possibility in approving a long-lived capital project.

10

11

12

Id., p. 9.

Draft Review, p. 36.
Id., p. 37.

Id., p. 36.

Id., p. 37.

Id.
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Thus, analysis and modeling should be required that would determine the probable success of
efforts to halt or reverse sea water intrusion, including MCWRA Ordinance 3709, the CSIP,
and the SVWP. This analysis and modeling should project future outcomes both with and
without the MPWSP.

Thank you for the opportunity to comment on the Draft report.

Sincerely,

Amy L. White
Executive Director
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From: Ron Weitzman

To: Unit, Wr_Hearing@Waterboards
Subject: Comments on MPWSP Draft Report
Date: Wednesday, May 01, 2013 4:39:01 PM
Paul Murphe
o VIUTPREY R ECEIVE ])
Division of Water Rights
State Water Resources Control Board 5-1-13

SWRCB Hearing Unit
Dear Mr. Murphey: &

Both draft responses by your agency to the CPUC request for your opinion on water rights
refer minimally to the state Agency Act (Monterey County Water Resources Act, (Stats. 1990 ch.52
§ 21. West’s Ann. Cal. Water Code App.), which explicitly prohibits the exportation of groundwater
from the Salinas Valley River Basin. Both your draft responses describe this prohibition as follows:
“... prohibits water from being exported outside the Salinas Valley Groundwater Basin.” This
description refers to groundwater as simply water, which is not what the act itself specifies. In the
act, the term groundwater is used in contrast to surface water, the prohibition applying only to
groundwater. The CPUC, Cal Am, and your agency persistently and incorrectly refer to
groundwater as “water” having the meaning of fresh water. Your draft responses concentrate on
the question of whether the exportation of groundwater from the Salinas Valley Groundwater
Basin would do harm to current users of that water. That question is irrelevant, however, in view
of the Agency Act’s prohibition of any groundwater, of whatever composition, from the Salinas
Valley Groundwater Basin. Although | am not an attorney, my general understanding of the law is
that a specific rule takes precedence over a general one. Therefore, regardless of the harm
demonstrated to be done or not done to current Salinas Valley water users, the Agency Act
specifically prohibits the exportation of groundwater from the basin. Water Plus, the ratepayer
organization that | represent, has repeatedly been saying that for months. In this regard, please
view the uncontested Water Plus testimony to the CPUC, attached, particularly Section lll. Water
Plus understands the request by the CPUC to your agency for an opinion on water rights as an
attempt by the CPUC to involve you in the current Cal Am water-supply project to an extent that
might motivate you to relax your Cease-and-Desist Order, particularly since Cal Am’s project cannot
now meet the current CDO deadline. Water Plus urges you not to relax the CDO. If you do, your
agency will lose all credibility regarding any future CDO deadlines you may set. The Cal Am project
is not the only one proposed to provide the water needed to ease the stress on the Carmel River.
At least two other proposals have been developed, one of them backed by a considerable
investment by its developer. If your agency truly seeks to help resolve our local water problem,
Water Plus believes the most effective action you could take would be to require the Monterey
Peninsula Water Management District to develop the needed new water supply project. The
district has the authority to do that, and if now immediately began the process in conjunction with
the partially developed People’s project it could likely meet your current CDO deadline. Proceeding
in this direction would also save local ratepayers hundreds of millions of dollars, as documented in
Section Il of the Water Plus CPUC testimony and on the Water Plus Web site, top of the center
column.

Thank you for your consideration of these comments.
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Respectfully,

Ron Weitzman
President, Water Plus
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OF THE STATE OF CALIFORNIA
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Future Costs in Rates.
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ON BEHALF OF WATER PLUS

Ron Weitzman
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I. Witness Information.

Q. Please tell me your name and provide some biographical information relevant
to this proceeding, if you will?

A. Yes, | would be glad to do that. My name is Ron Weitzman. | am married and
the father of two daughters, one deceased. | was born and began school in
Chicago and completed my pre-college education in Los Angeles. | have a B.A.
and an M.A. degree from Stanford University and a Ph.D. from Princeton
University in mathematical psychology. | have been on the faculties of a number
of universities throughout the United States and elsewhere in the world, including
the Middle East, the site of numerous desalination plants. | have taught many
dozens of courses in psychology and statistics and published many dozens of
articles and technical reports on mental test theory and survey analysis, a good
portion of them involving mathematical modeling. You can say that asking
questions has been my field of specialization, and so | feel comfortable with the Q
& A format of this prepared testimony. Throughout my work life and since
retirement, | have been involved as a volunteer and an activist in numerous
charitable and civic activities involving social services, performing arts, historic
preservation, environmental protection, and consumer interests. That now
includes Water Plus, a non-profit public-benefit corporation that meets weekly
and that | have served as president since founding it in September of 2010.

II. Purpose of Testimony.

Q. What is the purpose of this testimony?

A. | am presenting this testimony as a representative of Water Plus, a party to
this proceeding, pursuant to Rules 1.7(b) and13.8 of the Rules of Practice and
Procedure of the California Public Utilities Commission (“CPUC”). Water Plus
seeks to represent the ratepayers served by California-American Water’s
Monterey County District (“Cal Am”) in this proceeding. Our concern is

ratepayers will foot the bill for yet another failed Cal-Am water-supply project.
2

77



35

40

45

50

55

III. The Current Cal Am Water Supply Project is Doomed to Failure.

Q. You say that the currently proposed Cal Am water-supply project is doomed to
failure. Why?

A. The state Agency Act prohibits the exportation of groundwater from the
Salinas Valley Groundwater Basin,* which is precisely what the Cal Am project
proposes to do.’

Q. Supporters of the Cal Am project claim that the exportation prohibition applies
only to the fresh-water component of the groundwater and that the project
includes plans to return that component to the basin. How would you respond to
that claim?

A. The Agency Act makes no distinction between fresh water and salt or brackish
water. The only distinction it makes is between surface water and groundwater,
and the Act’s prohibition applies exclusively to groundwater, of whatever mix.

Q. That being the case, then why did the Salinas Valley farming community not
invoke the Agency Act to prevent the now-dead Regional Desalination Project
from exporting groundwater from the basin?

A. The farming community did not then invoke and has not even now invoked the
Agency Act because it is a measure of last resort that can serve as a useful
bargaining tool for farmers to share in the revenue obtained from any water-
supply project that involves the exportation of groundwater from the Salinas
Valley Groundwater Basin.

Q. What foundation, if any, do you have for that statement?

A. The issue concerning the farmers is that they have spent and are continuing to
spend a great deal of money on stemming the intrusion of saltwater into the

! Monterey County Water Resources Agency Act (“Agency Act”), Stats. 1990, c. 1159, Section 21.
? 12-04-019: Application of California-American Water Company (U210W) for Approval of the Monterey Peninsula
Water Supply Project and Authorization to Recover All Present and Future Costs in Rates, April 23, 2012 (“A.12-04-
019”).

3
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Salinas Valley Groundwater Basin. So money is the basic issue. Any water-supply
project that could satisfy the farmers would have to provide them with at least
enough money to remediate whatever increase in saltwater intrusion the project
might produce. Because the farmers have rights to the basin water, they can also
add an extra charge for the use of their rights that may be sufficient to cover the
costs they have incurred to date in addressing saltwater intrusion.

Q. Has this sort of negotiation ever occurred in other aspects of the Regional
Desalination Project or in the current project, as far as you know?

A. Yes, in at least three. First, when Cal Am pulled out of the regional project, the
county owed several million dollars to Cal Am, as well as to itself in money
borrowed from internal programs unrelated to the project. To recover this
money, the county made an agreement with Cal Am to exempt the company from
a county ordinance that would have forbidden it from owning a desalination plant
in the county.® Very likely, Cal Am will use ratepayer revenue to cover the
county’s debt.” Second, in the current project, a deal is pending between Cal Am
and the Monterey Peninsula Regional Water Authority involving a trade-off
between the establishment of a local project governance committee and a
prohibition of support for public ownership. | am going to talk about this deal
later in the testimony. Third, in the regional project, the Ag Land Trust drafted a
rental agreement to allow the project to draw its groundwater from land owned
by the trust. (I have a hard copy of a draft of this agreement.) This agreement
never came to fruition because the Marina Coast Water District board believed it
was neither a necessary nor an appropriate expenditure for the project to go
forward. As a result, the Ag Land Trust sued and prevailed in Superior Court.”> An
impediment to the regional project, the suit is now under appeal.

Q. Why would Cal Am make such an agreement with Monterey County when the
CPUC has voted to exempt the company from the county ordinance permitting
only a public agency to own and operate a desalination plant in the county?

* Monterey County Ordinance 10.72.030(B).
4 Monterey County Herald, December 5, 2012, front page.
> Ruling by Monterey County Superior Court Judge Lydia Villarreal, February 2, 2012.
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A. A number of parties to the proceeding have requested a rehearing on the
preemption decision by the CPUC. The agreement between the county and Cal
Am is Cal Am’s insurance against a possible reversal of the CPUC decision.

Q. If the state Agency Act is determinative, then why did an advisory letter from
the State Water Resources Control Board to the CPUC® fail to consider it and
instead indicated that the only hurdle involving water rights that Cal Am had to
overcome was to show that its project would do no harm to the farmers or others
who had the rights?

A. The advisory letter was solicited by the CPUC as an effort to obtain cover for
Cal Am’s project in the event that it should fail on the water-rights issue. The
solicitation letter from the CPUC loaded its argument in favor of Cal Am’s project
by interpreting groundwater as meaning fresh water, and the study summarized
in the advisory letter adopted that interpretation, contrary to the Agency Act.
The 30-page study report in fact referred only once in a footnote on p. 17 to the
Agency Act, and that reference incorrectly used the word “water” instead of
“groundwater”, presumably in an attempt to obscure the intent of the act. In
short, rather than resolving the determinative water-rights issue, the advisory
letter succeeded only in circumventing it.

Q. Do you have any further observations to make about this advisory letter?

A. Yes. In a decision to preempt the Monterey County desalination ordinance so
that Cal Am could go forward with the approval process for its project, the CPUC
claimed that seawater is just another form of source water comparable to water
drawn from riparian wells so that, In drawing seawater from wells for
desalination, Cal Am would just be doing business as usual.” The advisory letter
interestingly made the opposite claim. Rather than simply filtering water,
desalination is a process that produces it. That being the case, the exportation of
desalinated water from the Salinas Valley would not be the exportation of existing
groundwater but the exportation of something entirely new. Whichever

® Letter from Michael Buckman to Paul Clanon, December 21, 2012.
7 D.12-10-030, October 31, 2012, pp.15-16.
5
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interpretation is correct, if either, they cannot both be correct. Support for the
Cal Am project lies on an anything-but-solid foundation.

IV. The CPUC has Subverted its Mission by Discouraging Competition
among Water Supply Projects.

Q. You claim that the CPUC has subverted its mission by discouraging
competition among water-supply projects? What do you mean by that?

A. A principal reason the CPUC exists is to protect the public from possible abuses
by privately-owned public utilities that would otherwise be unregulated
monopolies. The mission statement of the CPUC restricts its authority to apply
solely to monopolies by requiring it to encourage competition wherever possible.®
In addition to the Cal Am project, private interests have proposed two other
projects designed to meet local water needs. The Monterey Peninsula Regional
Water Authority has in fact commissioned a study to compare these two projects
with Cal Am’s, but the CPUC has encouraged neither of their proponents to apply
alongside Cal Am for a CPUC certification of public convenience and necessity.

Q. The intent of both these alternative projects is to be owned and operated by a
public agency in compliance with the county desalination ordinance, but the
CPUC has jurisdiction only over private companies. Why then would you expect
the CPUC to act otherwise?

A. Neither of these other two projects has as yet acquired a public partner, and
so currently each of their proponents is a private entity seeking to provide water
for conveyance to members of the public. As such, they are currently subject to
CPUC authority. Knowing of their existence, the CPUC should not only invite
them, it should require them, to apply for a certification of public convenience
and necessity alongside Cal Am. Cal Am has no more local history in the water-
supply business than the proponents of these other two projects do.

8 According to its mission statement, the CPUC is to “regulate utility services, stimulate innovation, and promote
competitive markets, where possible, in the communications, energy, transportation, and water industries.”
6
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Q. The administrative law judge assigned to this proceeding has indicated that
time is too short for it to include other projects. The state cease-and-desist-order
deadline is less than four years away. What do you have to say about that?

A. At the initial preconference hearing for this proceeding last June, |, as a
representative of Water Plus, requested that in the interest of time the CPUC
consider all currently proposed projects simultaneously in a “horse race” rather
than sequentially.”  If time were the true issue, that is the course that the
proceeding should have taken from the beginning. Now, if Cal Am’s project fails,
as | am confident that it will, we are going to have to start all over, just as we have
done following the failure of the Regional Desalination Project. As long as the
CPUC has not certified any single project, it is not too late to include other
projects in the proceeding.

Q. Cal Am is an experienced water purveyor with an existing investment in the
community. What investment does either of these other two proponents have?

A. | cannot speak for both of them, but | can speak for one, who has to date
invested some $34 million in his project. By contrast, Cal Am investors have
risked not an iota of capital on their project. The CPUC has no excuse but to
include the other two projects in the proceeding.

Q. How can you say that? Where do you think the money that Cal Am has spent
on its project to date has come from?

A. That money is an internal company loan recorded in a memorandum account
for recovery from ratepayers when the proceeding is over, regardless of whether
the project goes forward.

Q. That is not automatically the case. The CPUC can decide not to approve the
recovery. So Cal Am investors are also risking capital, is that not so?

A. Either on its own or via its two erstwhile public partners, Cal Am has spent
about $40 million on the Regional Desalination Project, and, despite that project’s

? Transcript of Preconference Hearing for A.12-04-019 on June 6, 2012, p. 45, 1. 25—p. 46, 1. 15; p. 61, 1. 1 — 1. 14; p.
67,1.12 —p. 68, I. 15.
7
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failure, the CPUC has already approved the recovery of at least $32 million from
ratepayers, while its approval of the remainder is pending.’® So Cal Am has every
reason to expect the CPUC to approve the recovery from ratepayers of all its
expenses on the current project. Ratepayers, Water Plus included, have no
reason to expect otherwise. If the CPUC does not include these other two
projects in the current proceeding, all the capital their investors have risked will
be lost. That does not constitute a level playing field. That does provide Cal Am
an unfair monopolistic advantage in contravention of the CPUC mission to
encourage competition.

Q. So what action are you proposing?

A. | am proposing that the CPUC invite the proponents of the other two projects
to apply to it alongside Cal Am for a certification of public convenience and
necessity. If either of these two decline, then the CPUC need not consider that
project further. Otherwise, it should consider the projects of all applicants
equally.

Q. How can a private party other than Cal Am apply to the CPUC to build, own,
and operate a desalination plant in Monterey County when the county will
enforce its ordinance preventing it from doing so while permitting Cal Am to
circumvent the ordinance?

A. Rather than exempting Cal Am from the ordinance based on the merits of its
project, the CPUC based its exemption of Cal Am solely on it as a private
applicant.'® Simply stated, the CPUC exempted the applicant, not the project.
That being the case, the CPUC exemption should apply equally to other
applicants, as well, regardless of the merits of their projects. Because the CPUC
exemption takes precedence over the county ordinance, that ordinance cannot
stand in the way of applications submitted to the CPUC by any private party, not
solely Cal Am.

10 Monterey County Herald, July 19, 2012, front page.
1 D.12-10-030 does not refer to any specifics of the Cal Am proposal in A.12-04-019, and so it does not authorize
the project; it merely authorizes the applicant as a private company to go forward with processing its project
application in prospective contravention of Monterey County Ordinance 10.72.030(B).
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Q. Different from the proponents of the other two projects, Cal Am does not
intend to sell its project to a public agency. Doesn’t that make a difference?

A. No. As along as the other two projects are privately owned, they are no
different in that regard from Cal Am’s. Intentions can change. The CPUC should
require all private proponents of water-supply projects to submit applications to
it and ignore only the ones that fail to do so. Speaking for Water Plus, that is my
strong recommendation.

V.  Any New Water Supply Project for the Monterey Peninsula Cannot
Rely on the Use of Treated Sewer Water.

Q. The mayors’ Monterey Peninsula Regional Water Authority, the Monterey
Peninsula Water Management District, and Citizens for Public Water, among
others, support the so-called three-legged stool, which includes processing sewer
water for drinking along with aquifer storage and recovery and desalination. Why
does Water Plus not support the sewer-water leg of this stool?

A. Treating sewer water to make it potable sounds like a good idea when first
considered because it can contribute to the conservation of natural resources.
On occasion, it may well be a good idea, but not everywhere and particularly not
here on the Monterey Peninsula, for two reasons: cost and reliability.

Q. How can that be so? Elsewhere, reliability has not been a problem, and cost
has been used as a reason to support the process.

A. Let me deal with reliability first. Locally, the pollution control agency would
submit sewer water already treated for agricultural use to further treatment to
make it potable. Farmers in the Salinas Valley and the Marina Coast Water
District own the rights to the initially-treated water because they paid, and are
continuing to pay, for the treatment facilities. Agriculture in the valley needs this
water throughout the year except possibly for the winter months. Only then
could water be available for further treatment and then only in wet years. The
frequency of such years is likely to decrease with the progression of global

9
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warming. In a dry winter, when farmers will need their treated water, they will
not be able to give permission to the agency to treat it further for use elsewhere.

225 So dependence on treated sewer water as part of the overall Monterey Peninsula
water supply would make that supply extremely unreliable.

Q. What about cost?

A. The cost of treating sewer water to make it drinkable is especially high here in
Monterey County. One reason is that, if available at all, the water for treatment

230 would be available only during the four winter months. That means that the
capacity of the treatment facility would have to be three times greater than
normal for the yield of a specific amount of drinkable water each year. Whatever
the reasons, however, the cost of treating sewer water is much greater than
desalinating seawater locally. In fact, a study commissioned by the Monterey

235  Peninsula Regional Water Authority showed that for Cal Am’s project a
combination of desalinated and treated sewer water costs $1,000 per acre-foot
more here than the cost of desalinated water alone. **

Q. So, is Water Plus against any use of treated sewer water on the Monterey
Peninsula?

240 A. No. Water Plus is not against the use of treated sewer water as a
supplementary or emergency water supply. We are just against its use as part of
a water supply that our community would depend on.

Q. Does that mean that Water Plus could support its use on the Monterey
Peninsula?

245  A. No. Although we would not be against its use as a supplement, we could not
support it either.

2 Separation Processes, Inc. & Kris Helm Consulting: Evaluation of Seawater Desalination Projects: Final Report
Update, January 2013, Table ES 1-2, p. ES-6. This table shows desalinated water would cost $1,000 less per acre-
foot when obtained from Cal Am’s large desalination plant versus its small one, which would require
supplementation by treated sewer water to provide the total amount of potable water needed. The
supplementary treated sewer water, according to pollution control agency head Keith Israel in the March 15, 2012,
Monterey County Weekly, would cost about $1,000 more per acre-foot than desalinated water obtained from the
large desalination plant proposed by either of the other two projects described in the SPI table.
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Q. Why?

A. Many people have phobias, such as the fear of heights or public speaking.
Similarly, many people have a fear of drinking treated sewer water. They find the
very idea to be repulsive. Mixing treated sewer water in the only water supply
available to them would be inhumane, regardless of how other people, including
Water Plus, may feel about it.

Q. Do you have any other reason why Water Plus does not support the local use
of treated sewer water?

A. Yes. Our local economy depends on tourism. Using treated sewer water could
hardly contribute to our community’s attractiveness as a tourist destination.

Q. Inview of all these arguments against the use of treated sewer water, do you
know of any reason other than conservation that some people may have to
support its use locally?

A. Yes. People who oppose further growth on the Monterey Peninsula support
the three-legged stool because it could provide a cap on desalination, which they
fear, if unfettered, could open the floodgates to development.”® Water is
essential to life. Water Plus believes that Its supply is an end in itself and should
not be used as a means to achieve other ends.

VI. A Large Desalination Plant Is Preferable to a Small One for the
Monterey Peninsula.

Q. You seem to by saying that Water Plus favors a large desalination plant over a
small one. Is that true?

A. Yes, at least with respect to cost. A large desalination plant may cost more
than a small one to build, but the opposite is true for the water they produce.
Each unit of water costs less, often much less, when produced by a large

B An example is the local chapter of the League of Woman Voters. Its president had a letter in The Carmel Pine
Cone on February 8, 2013, taking just this position.
11
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desalination plant than by a small one.* So, except for providing a bulwark
against development, building a small desalination plant in a community in short
supply of water like ours does not make sense. Why pay more for less?

Q. Are you aware of other reasons favoring a large over a small desalination plant
locally?

A. Yes. Our community has thousands of lots of records that lack water, and a
number of our cities need additional water to meet the requirements of their
development plans, particularly for their downtowns. This need exists especially
in Monterey, Seaside, and Pacific Grove, whose downtowns are dying. People
who want to add a bathroom to their homes are not able to do so, and the
scarcity of water is constantly increasing its cost on the Monterey Peninsula,
where we are paying several thousand dollars per acre-foot for it when the
national average is less than $900.™ This is especially unfortunate because many
local residents are retirees who live on a limited income and because our hotels,
vital to our tourist industry, must be competitive in price with hotels elsewhere.
This challenge to competitiveness extends to our local military institutions, which,
like tourism, are a mainstay of our economy. The ever-escalating cost of water
escalates the cost of everything eventually to the point where a budget-
constrained Pentagon may have to move our local military institutions to
communities where the cost of living is lower. For all these reasons, both the
local hospitality industry and the Monterey Peninsula Chamber of Commerce
have publicly supported a large over a small desalination plant.'® Water Plus joins
them in that support.

" This relationship between size and cost is due at least in part to economies of scale. The Division of Ratepayer
Advocates presented a graph showing this relationship to support its request that the Regional Desalination
Project cap the cost per acre-foot of product water to $2,200, shown on the graph as a high-end value for a 10,000
acre-foot desalination plant. The graph was based on empirical data.
> cal Am’s Monterey Peninsula water-supply revenue is now about $50 million annually. For 11,000 acre-feet of
current annual usage, that amounts to more than $4,500 per acre-foot. In the nearby, publicly-owned Marina
Coast Water District, it is about half that amount, according to its Comprehensive Annual Financial Report dated
June 30, 2012. The current national average, as reported in Wikipedia, is $886 per acre-foot.
Ina Monterey County Herald commentary on December 1, 2012, Dale Ellis and Bob McKenzie, representing the
Coalition of Peninsula Businesses (including the local hospitality industry), recommended a desalination plant
having a capacity of nearly a 20,000 acre-feet per year, and in a November 26, 2012, advertisement in the same
12
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VII. Open-ocean Intake Is Superior to Intake from Slant Wells Almost
Generally and Particularly in Monterey County.

Q. Cal Am has proposed to use slant wells terminating under the ocean floor as a
source of water for desalination. Hydrologists for and against this proposal have
recently submitted reports refuting each other’s positions. Are you sure you want
to chime in on this dispute among experts?

A. Yes, but not as a hydrologist, which | am not. Both sides agree that the
proposed wells will draw groundwater rather than surface water and that the
Salinas Valley Groundwater Basin extends under the ocean. Their only significant
disagreement seems to be whether at the well site an aquitard may exist above
the 180-foot aquifer that could prevent the seepage of ocean water through the
ocean floor down to the aquifer.”” This is the aquifer from which Cal Am initially
proposed that its slant wells would draw source water. Acknowledging a possible
problem here, Cal Am has now modified its proposal so that withdrawing water
from this aquifer would be its fallback choice. Cal Am’s currently preferred choice
for its groundwater source is the so-called Sand Dunes aquifer, which lies above
the disputed aquitard.’® In either case, Cal Am would be drawing source water
from the Salinas Valley Groundwater Basin, an action specifically prohibited by
the state Agency Act.

Q. That might justify your claim that the use of slant wells is a bad idea in
Monterey County, but you also claim that it is almost generally a bad idea. How
would you defend that claim?

A. Different from open-ocean intake, which is the local alternative, slant wells
have no history of anything other than experimental use. Aside from a possibly

newspaper the Monterey Peninsula Chamber of Commerce president recommended one having a capacity of
15,000 acre-feet per year.
7 GEOSCIENCE: Technical Memorandum, February 6, 2013, a response solicited by the CPUC to Timothy J. Durbin:
California-American Water Company — Comments on Proposal to Pump Groundwater from the Salinas Valley
Groundwater Basin.
1 Monterey County Weekly, November 15, 2012, “Cal Am Files Contingency Plans for Desal Roadblocks” by Kera
Abraham.
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less adverse impact on sea life than open-ocean intake, they have minimal
justification. The very existence of a dispute among experts regarding their local
viability indicates that geological conditions varying along the shoreline can
compromise their usefulness. Not being an expert in this case, | would assign a
50% chance that each side is right. If | were a farmer, that is a chance that | would
not like to take. As a ratepayer, that is certainly a chance that | would not like to
take. Neither would Cal Am if its shareholder money were at risk. Certainly,
investors facing a risk like that would be extremely reluctant to purchase bonds to
support the project.

Q. The risk may be 50-50 or even worse, but if the CPUC certifies the project,
investors may never know about that risk. What do you have to say about that?

A. That question goes to the difference between the world of law and the world
of science, but, as you suggest, it is practical question, not just a philosophical
one. Let me try to answer the philosophical question first. A joke among
philosophers aptly describes this situation: ““Well yes, it works in practice, but
will it work in theory?” The dispute among hydrologists is about the validity of
different models of local geology. Models are theories having limited and specific
applications. So, in this sense, acting in a legal world, the CPUC is seeking to find
in favor of one theory as opposed to another. All the CPUC needs is a finding to
move the project forward.

Q. And the practical question?

A. Afindingis not a fact. The consequences of making an incorrect finding just
to move the project forward can be devastating. Responsibility to both Cal Am
customers and prospective project investors requires that the CPUC be risk-averse
in making its findings.

Q. Do you have anything further to say on this issue?

A. Yes. A recent white paper | read by experts not involved in the local dispute
over slant wells identified a number of problems with them that may not be

14
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merely site-specific.'® Examples: The accumulation of sedimentation that could
clog the intake pipes may make the operation of slant wells costlier and less
reliable than open-ocean intake. Further increasing cost and compromising
reliability, suction of source water through the ocean floor could deplete its
oxygen and intensify its particulate content to the point that aeration, filtration,
and other expensive pre-processing such as temperature elevation would be
necessary to prevent the destruction of the membranes involved in the reverse
osmosis to remove the salt. Based on these and other problems, the paper
concludes that, in general, open-ocean intake is superior to the use of slant wells
as a source of water for desalination. Now | have a question. Shouldn’t the
recommendation of independent experts take precedence over a
recommendation made by experts hired to favor either party to a dispute?

VIII. Financing Can Cost Ratepayers Hundreds of Millions of Dollars Less
if the Project is Owned by a Public Agency rather than by Cal Am.

Q. Water Plus has been claiming for years that public ownership of a desalination
plant could be significantly less costly than ownership by Cal Am. How specifically
can you substantiate that claim?

A. All you have to do is Google a mortgage calculator to see that for yourself. Cal
Am has for years obtained from ratepayers a return of investment on capital-
improvement projects of between 8% and 9%. This return is determined by a
formula involving about 6.5% interest charged to ratepayers on debt and about
10% profit on equity. By contrast, a public agency can borrow money now for
less than 3.5% interest, with no profit add-on chargeable to ratepayers. These
percentages are not the only differences between Cal Am and a public agency
affecting the cost of capital to ratepayers. SPI, the mayors’ consultant, estimated
the capital cost of each of the projects at close to $200 million, but Cal Am’s own
estimate for its project is about twice that amount, the difference accountable as
Cal Am shareholder equity (based on a $200 million debt and a 50-50 debt-to-

19 \WaterReuse Association: Overview of Desalination Plant Intake Alternatives: White Paper, June, 2011.
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equity ratio).”® Entering 8.25% with $400 million for Cal Am and 3.5% with $200
million for a public agency into the mortgage calculator for a 30-year loan yields
total costs of approximately $1.08 billion for Cal Am and $323 million for a public
agency. That is a savings of public over Cal Am ownership of about $757 million,
well over a half-billion dollars. And that does not even include taxes and the cost
of doing business with the CPUC, expenses that a public agency does not have.

Q. If that is the case, as it appears to be, then why have the local mayors and
others supported the Cal Am project?

A. Obviously, money is not their sole or even their principal concern. Yet, the
difference is so large that even they cannot ignore it. So both they and Cal Am
have proffered a number of possible offsets that are, unfortunately, unlikely to
work in practice.

Q. What are these possible offsets and why do you claim that they are unlikely to
work in practice?

A. A February 12, 2013, commentary in the Monterey County Herald by two of

|ll

the mayors listed these possible offsets: (a) a partial “contribution” (of about
$100 million) to the project by a public agency, (b) an interest-free $99 million
surcharge proposed by Cal Am, (c) at least partial financing via the state revolving
fund under the federal Clean Water Act, and (d) decreased electricity costs.**
These options are either likely to fail to materialize or if they did they would also
be available to a public agency that could lower its costs by the same or even a

greater amount.

2% See Footnotes 2 and 12 for reference to this information. These estimates exclude Cal-Am only facilities such as
the pipeline from the desalination site to Seaside. Since Cal Am filed its application on April 23, 2012, it has
increased the capacity of its larger proposed desalination plant to be close to 10,000 acre-feet per year so that its
estimated debt-plus-equity cost to ratepayers will now likely be well over $400 million. The ratio currently
proposed by Cal Am for its project is 47-53, and so 50-50 is a conservative prediction of what this ratio will actually
turn out to be.
! These four possible offsets represent an evolution of five originally proposed in an October 1, 2012, letter sent
to Cal Am’s president, Robert MacLean, by Monterey mayor Charles Della Sala and Monterey County supervisor
David Potter. This letter also contains suggestions for a local governance structure to provide oversight on Cal
Am'’s project. The word “contribution” is in quotes because it is not a true contribution, or grant, but a loan to be
repaid with interest..

16

91



400

405

410

415

420

425

Q. Now why do you claim that the first offset might not work out?

A. In their commentary, the mayors did not specify any public agency they might
have in mind, but since the water management district general manager was a
principal author of their proposal the most likely candidate would be that district.
This appears to be the behind-the-scenes deal worked out between the authority
and the district. The problem is that Cal Am has no incentive to go along with it.
The company had a public partner in the Marina Coast Water District and pulled
out of the partnership in favor of the current project precisely because this
project would offer its shareholders a much greater profit.>> The mayors' hope
apparently is that the CPUC will force Cal Am to accept their deal.

Q. Why wouldn’t the CPUC do that?

A. The CPUC has no control over the water management district but is
responsible for the safety and reliability of our local water supply. The district has
no history of running a water-supply project on its own, and its possible
involvement with Cal Am in a complex financial partnership would involve too
many uncertainties for the CPUC to take the risk. For the same reason, financing
the project would also be at risk.

Q. What about the surcharge?

A. Local ratepayers are extremely upset about even the idea of a surcharge,
which, according to the mayors’ consultant’s data, could amount to almost half
the capital cost of the project. Normally, in a capital-improvement project like
desalination that requires a loan, the public would pay the interest on the loan
and Cal Am would pay the principal out of the profits its shareholders make on
the project. A surcharge is entirely different. The ratepayers would pay all the
capital costs, and Cal Am shareholders would pay nothing and yet have complete
ownership.? In ordinary life, that would be called robbery. Aside from getting an

2 Reinforcing this claim is the CPUC filing by Cal Am on October 26, 2012, opposing public ownership of a
desalination plant, reported in The Monterey County Herald, November 11, 2012, front page.
> Accountants may have a different view of this transaction if it takes the form of a so-called Mirror CWIP
(Construction Work in Process): During construction, ratepayers pay costs treated as debt matched by equity
earning shareholder profits used to pay ratepayers back in the form of relatively reduced bills following
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early start on rate increases to avoid skyrocketing-rate shock later on, which
payback on a partial-project loan could also do, the only excuse for the surcharge
is that it would save ratepayers the cost of interest and some profits, a cost that
could be substantial. That is the excuse. The reason is something else: Cal Am is
unable to secure open-market financing on the beginning of a project that has
such an uncertain outcome. The surcharge may be the only money available for
the project to get going. Why else would Cal Am choose to forgo a large portion
of its possible profit on the project? At the same time, on the other side, why
should ratepayers take the risk? They already have lost between $S30 million and
$40 million on Cal Am’s failed regional project.”* The CPUC must think long and
hard before it approves the surcharge.

Q. What about money from the state revolving fund?

A. That s a pie in the sky if ever there was one. Only public agencies or non-
profit organizations are eligible for legislatively-defined low-interest funding from
this source, and non-profits only when their projects are designed to eliminate at
least some non-point-source pollution.”” The funding is also quite limited and
usually distributed in relatively small amounts. Since the desalination component
of Cal Am’s project is not designed to eliminate non-point-source pollution, the
applicant for funding must be a public agency. Again, the mayors in their
commentary are unclear about the identity of this agency, and again a good bet is
the water management district, which has been working hand-and-glove with the
mayors. That being the case, what the mayors likely have in mind is funding for a
partial public “contribution” to the project, their first cost-reduction proposal. To
be effective, that might require public ownership, which the mayors have failed to
specify, Cal Am would resist, and the CPUC likely disapprove.®

Q. And reduced electrical rates?

construction. Whatever the accounting treatment, however, ratepayers would bear all the risks and make all
actual payments while Cal Am owns the paid-for project components regardless of whether the entire project
reaches completion. This is of especial concern to Water Plus members, who believe the project is going to fail.
** See Footnote 10.
%> This fund is administered by the state Water Resources Control Board under the federal Clean Water Act.
2% Without public ownership, Cal Am may have to consider the loan to be its debt that, matched by equity, would
render the public “contribution” ineffectual in reducing ratepayer bills.
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A. Like a partial public “contribution”, a surcharge, and revolving-fund financing,
this is a cost-saving measure available at least as much to a public agency as to Cal
Am.?” This suggestion, like the previous one, amounts to no more than a public-
relations ploy.

Q. Do you have anything else to say about the financing proposals of the mayors?

A. Yes. The mayors base their entire financing argument on the capital cost of
Cal Am’s project estimated by SPI, the consulting firm they engaged to compare
project costs. That estimate, around $200 million, is about half of Cal Am’s own
estimate, which includes shareholder equity as well as debt.?® To determine the
total cost to ratepayers of Cal Am’s project, SPI correctly used a percentage
charged to ratepayers of between 8% and 9% but incorrectly applied it to its $200
million rather than Cal Am’s $400 million estimate (approximate figures).” The
mayors fail to take this obvious discrepancy into account in their project
comparisons. This failure provides additional impetus to the suspicion that the
principal concern of the mayors is something other than cost to ratepayers and
that their cost-offset proposals amount to little, if anything, more than a smoke-
screen obscuring their principal concern.

Q. What do you believe this principal concern might be?

A. The mayors are politicians. The concern that appears most strongly to
motivate them is re-election. They have not even obtained the approval of their
city councils for their cost-offset proposals, to say nothing of their endorsement
of Cal Am’s project. The Monterey City Council recently voted unanimously in
favor of public ownership,*® and yet the mayor of Monterey voted on the
authority board to endorse Cal Am, a private owner. The Pacific Grove mayor did
likewise though his city council has voted to work on the acquisition of one of the

?7 Both of the two alternative projects, in fact, involve the use of solar energy to help offset the cost of electricity.
*® See Footnote  20.
*® See Footnote 12 for reference to the SPI report.
¥ The Monterey City Council adopted that resolution at its January 2, 2013, meeting as a contingency in the event
that Cal Am’s currently proposed project fails. The resolution did not give the mayor permission to vote for the Cal
Am project on the Monterey Peninsula Regional Water Authority board.
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two alternative projects as a public owner.>* The mayors’ support of Cal Am
hardly has any demonstrable support in the public other than among politically
active no-growth groups like the League of Women Voters.>* As laudable as the
goals of these groups might be, they do not include the best interests of
ratepayers, particularly with respect to the size of their monthly water bills.

IX. The Pending Deal between Cal Am and the Monterey Peninsula
Mayors Costing Ratepayers Hundreds of Millions of Dollars Stands on a
Shaky Legal Foundation.

Q. Why would the Monterey Peninsula mayors make a deal with Cal Am that
could cost local ratepayers hundreds of millions of dollars? Surely the mayors
must realize that their making a deal like that could eventually have an adverse
political effect on them.

A. The cease-and-desist-order deadline is just over the horizon, December 31,
2016,>® and local political leaders are getting jittery about it. In contrast to the
local proponents of the alternative projects, the mayors perceive Cal Am as part
of a national megalith having the strong financial assets needed to go forward
with its project. The mayors fear taking a risk on a local project. That fear
dominates any concern they may have over costs.

Q. What does that fear have to do with a deal between the mayors and Cal Am?

A. That fear is compounded by another one that strengthens the cost-benefit
mindset of the mayors favoring the Cal Am project despite its cost to ratepayers.

Q. What is this other fear?

A. Five of the six mayors comprising the Monterey Peninsula Regional Water
Authority or their representatives also sit on the Monterey Regional Water
Pollution Control Agency board. These five have voted on the agency board to

* The Pacific Grove City Council took that action at its meeting on April 18, 2012.

%2 See Footnote 13.

33 California Water Resources Control Board Order WR 2009-0060, based on WR 95-10
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spend sewer ratepayer money on plans for converting sewer to drinking water for
Cal Am water ratepayers, a possible misappropriation of funds in violation of
Proposition 218. In 2008, the agency’s attorney admonished the agency to
terminate that expenditure of funds, then amounting to $700,000.** Now,
despite that admonition, the expenditure has risen to over $2 million.* The
mayors’ support of the deal with Cal Am depends on the acceptance by Cal Am of
the governance structure proposed by the mayors that gives them the authority
to decide whether to include the conversion of sewer to drinking water in Cal
Am’s project, an inclusion that would allow the agency to recover the
misappropriated funds.*® In this exploitation of their authority in one agency to
favor another on whose board they also sit, the mayors may be in violation of a
Section 1099 conflict of interest. That is in addition to their possible Proposition
218 violation.

Q. What is Cal Am’s position on this deal?

A. The deal that Cal Am made with Monterey County, which involves the
forgiveness of county debt to Cal Am in exchange for the exemption of Cal Am
from the county’s desalination ordinance, also prohibits the county from
supporting public ownership in opposition to Cal Am.>” The deal between Cal Am
and the Monterey Peninsula Regional Water Authority makes the same
prohibition.*® These deals are good for Cal Am, Monterey County, and the
mayors’ water authority, as well as no-growth special-interest groups.
Unfortunately, they are not good for Monterey Peninsula ratepayers who, as
indicated earlier, may lose hundreds of millions of dollars because of them.

Q. Is that the end of your testimony?

** Letter from attorney Rob Wellington to Keith Israel, general manager of the pollution control agency, dated
January 22, 2008.
* This information comes from an agency table titled “Urban Reclamation Projects: Summery of Total Costs” and
dated March 31, 2011.
*® Two of the three voting members of the proposed governance committee that would have this explicit authority
are members of the mayors’ regional water authority. The third is a member of the water management district
board, which also seeks the inclusion of treated sewer water in Cal Am’s project.
*’ See Footnotes 3 and 4.
*® These prohibitions need not be explicit because the deals would make no sense without them.
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A. Yes, with just one additional observation. On February 11, 2013, the Monterey
Regional Water Pollution Control Agency board voted to use up to $750,000 more
of sewer ratepayer funds to support a study of the conversion to drinking water
of not only sewer water but also Salinas agricultural and urban run-off water for
use by water ratepayers on the Monterey Peninsula.>® Although the inclusion of
run-off water enabled members of the board opposed to the use of sewer water
to go along with the vote, the expenditure still may represent a violation of
Proposition 218. Conflict of interest may sully the current Cal Am project at least
as much as it did the previous one, toward the same ultimate fate.®®

February 22, 2013 Respectfully submitted,
Revision: March 21, 2012

WATER PLUS

By:

President, Water Plus

** The addition of run-off to sewer water literally poisons the well because the resulting brew will contain
contaminants like DDT that cannot be removed to the extent required to make the treated water potable.
** David Potter is another example of conflict of interest involved in the current project. The mayors’ proposed
governance committee consists of a single voting representative from each of three public agencies. Mr. Potter
sits on the boards of all three of these agencies and has been appointed to be the representative of one of them
on the committee.
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R ECEIVE D

Mr. Paul Murphey 5-3-13
Division of Water Rights,

State Water Resources Control Board
P.O. Box 2000

Sacramento, CA 95812

SWRCB Hearing Unit

VIA: Email to Wr_Hearing. Unit@waterboards.ca.gov

RE: Comments on draft review of California American Water Company’s
Peninsula Water Supply Project

Dear Mr. Murphey:

Monterey County Farm Bureau represents family farmers and ranchers in the interest
of protecting and promoting agriculture throughout our County. We strive to improve
the ability of those engaged in production agriculture to provide a reliable supply of
food and fiber through responsible stewardship of our local resources.

We appreciate the opportunity to make comments on the Draft Review document
(‘Draft Review’) of the proposed water supply project for the Monterey Peninsula
(‘MPWSP’) by California American Water Company (‘Applicant’).

Since the identification of seawater intrusion into the Salinas Valley groundwater
basin, farmers and ranchers have worked with each other to develop water projects
that have led to the slowing of further degradation of this basin. Specific projects (the
two reservoirs at the south end of the basin, the Castroville Seawater Intrusion
Project, the Salinas Valley Water Project, and the Salinas Valley Reclamation Project)
have been funded by the Salinas Valley landowners through self-assessments; present
day value for the costs of these projects is around $352 million. In addition, Monterey
County enacted an ordinance in 1992 prohibiting groundwater pumping the 180’
aquifer in the coastal area between Salinas and Castroville. Together, these measures
are working to slow, and hopefully halt, the advancement of seawater into the
groundwater basin.

Jeopardy for the Salinas Valley groundwater basin comes from the proposed MPWSP
due to the location of the source water intakes, which are currently placed directly

T: (831) 751-3100  F:(831) 751-3167 931 Blanco Circle, Salinas, CA 93901 ¢ P.O. Box 1449, Salinas, CA 93902-1449

www.monSéeycfb.com
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over the western portion of the basin. As noted in your Draft Review, circumstances of
the exact impacts and harm to the basin are not fully understood or adequately
documented.

Further studies should be undertaken to determine the full extent of the shallow or
sand dunes aquifer for water quality and quantity. These studies should include a
determination of the thickness of the Salinas Valley groundwater basin aquitard in the
proposed source water project area. Specific hydro geologic investigations are required
to make these determinations and include geophysical studies of the immediate area
surrounding the source water intakes, as well as boreholes that sufficiently
characterize the subsurface formations.

The mechanics of salt water intrusion need to be fully understood before proceeding
forward with any project that will remove substantial amounts of source water from
the sand dunes aquifer. This requires the development of groundwater models that
will assess the long-term impacts to the groundwater basin and conductivity of any
waters between the water layers.

We fully support the assessment of hydrologist Tim Durbin and his suggestions for
additional hydro geological studies beyond the installation of a source water test well,
as proposed by the Applicant for this project. Timing is critical to make these
assessments prior to any development of reporting required under the CEQA process,
mainly the Environmental Impact Report. An accurate decision cannot be made about
impacts and harm to the Salinas Valley groundwater basin without results of these
additional tests; to issue an environmental assessment of this project without fully
testing these resources is not acceptable. We encourage the State Water Resources
Board to engage the Public Utilities Commission to allow a provision in their process
that will ensure that results of these additional studies can be included in the fully
realized Environmental Impact Report that will ultimately be considered for approval.

The Draft Review does not include any legal analysis of the prohibition against
exporting water from the Salinas Valley groundwater basin that is defined by law in
the Monterey County Water Resources Agency Act of 1947. This should be considered
as one of the major hurdles that this project must overcome in order to adequately
obtain source water for the Applicant’s desalination plant. We interpret this to include
any brackish water incidentally included in the source water extracted, as that is not
true seawater by content. Specific water rights held within this Agency Act must be
paramount when considering all exportation issues.

An alternative site north of the Salinas River, along Potrero Road, is noted for possible

source water intake. This location is also over the Salinas Valley groundwater basin
and would have the same constraints, study requirements, and legal issues with
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exportation of water as the primary site. If this is indeed a serious alternative site, we
would suggest that these same studies and analysis be conducted in parallel with the
primary site, to provide consistency and economies of scale. We believe that the best
possible uses of scientific information to guide these approvals are required for all
contingencies.

Monterey County Farm Bureau asserts that not enough hydro geological information
is known about how the Salinas Valley groundwater basin will respond to desalination
source water intakes as presently proposed; indeed, all causation of possible harm
and possible degradation must be investigated prior to approving the MPWSP in its
present iteration.

It is of greater concern that the prior constructed projects funded by farming
operations in the Salinas Valley could be at risk if further harm or degradation does
occur due to unintended consequences of the MPWSP.

Your consideration of these concerns is appreciated.

Sincerely,
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Salinas Valley Water Coalition |

P.O. Drawer 2670 * Greenfield, CA 93927
(831) 674-3783 « FAX (831) 674-3835

Transmitted via Email

Mr. Paul Murphey

Division of Water Rights

State Water Resources Control Board R ECEIVE D
P. O. Box 2000

Sacramento, Ca 95812-2000 May 3, 2013 5-3-13

SWRCB Hearing Unit

Re: Comments on MPWSP Draft Report (Draft Report)

Dear Mr. Murphey;

Salinas Valley Water Coalition (SVWC) has operated 20 years to specifically address
our local water issues. SVWC and its members have actively supported the development of
water projects within the Salinas Valley. Two reservoirs, the Castroville Seawater Intrusion
Project, the Salinas Valley Reclamation Project and the Salinas Valley Water Project (SVWP)
have all been approved and funded (over $352,000,000.00) by the Salinas Valley landowners
and ratepayers, in an effort to sustain and manage our basin’s water resources and to address
its overdraft problem and resultant seawater intrusion problem.

We have worked with our neighbors and other organizations to resolve our differences
so these projects could be successfully financed and implemented. We have made significant
progress on our basin’s water problems, but we are not finished — we still have an overdrafted
basin and seawater intrusion continues to advance into the Salinas Valley Groundwater Basin
(SVGB). The overdraft is stable; additional intrusion is substantially reduced. However, the
Monterey Peninsula Water Supply Project (MPWSP) as proposed threatens that stability and
the security of these water resources and water rights. The northern part of our SVGB still has
significant water resource problems and these needs must be addressed and not further
exacerbated.

The Salinas Valley Groundwater Basin is an overdrafted basin in which coastal farming
enterprises are already threatened by saltwater intrusion. There is no “surplus” of groundwater
available for appropriation by Cal-Am for the MPWSP, and pumping by Cal-Am from the 180-
foot aquifer for its proposed project would harm the overlying water users with superior claims.
It would export water from the Salinas Valley Groundwater Basin for use elsewhere, in
contravention of both California groundwater law and Monterey County Water Resources
Legislative Act (California Water Code Chapter 52, Section 21).

We appreciate the opportunity to comment on the SWRCB’s Draft Report on the
MPWSP, and we appreciate your review of the issues and recognition of the potential harm this
project could have on the SVGB.

Mission Statement: The water resources of the Salthas River Basin should be managed properly in a
manner that promotes fairness and equity to all landownerswithin the basin. The management of
these resources should have a scientific basis, comply with all laws and regulations, and promote the
accountability of the governing agencies.
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Technical Comments:

A. We agree with you that “additional information is needed to accurately determine
MPWSP impacts on current and future Basin conditions regardless of whether the extraction
occurs from pumped or gravity wells.”

We also agree with you in that specific information is needed on the depth of the wells
and aquifer conditions; studies are needed to determine the extent of the Dune Sand Aquifer,
the water quality and quantity of the Dune Sand Aquifer, the extent and thickness of the SVA
and the extent of the 180-foot aquifer, and the effects/impacts of the proposed MPWSP on the
SVGB. The direct testimony of Mr. Timothy Durbin on behalf of the SVWC to the Public Utilities
Commission® said that the uncertainty surrounding the MPWSP must be reduced by conducting
a thorough hydrologic investigation. He further stated that such an investigation would consist
of five parts as follows:

1. Additional site-specific work is needed to define the thickness and extent of the 180-foot
aquifer, overlying aquitard, and dune deposits. Especially important are identifying the
onshore and offshore extent, thickness, and continuity of the aquitard overlying the 180-
foot aquifer, and defining the hydraulic connections among the 180-foot aquifer,
overlying aquitard, and dune deposits. The hydrogeologic investigation will require the
compilation and analysis of existing hydrogeologic information, the construction of new
boreholes, and perhaps conducting geophysical surveys. The number of boreholes must
be sufficient to construct at least three hydrogeologic cross section perpendicular to the
Monterey Bay shore: through the project site, immediately north of the site, and
immediately south of the site. At least nine boreholes into the 180-foot aquifer would be
required. Whether the proposed pumping from the 180-foot aquifer or the dune deposits
will have adverse impacts will depend largely on the details of the actual hydrogeologic
setting.

2. An understanding of the seawater-intrusion mechanisms must be developed. Historical
seawater intrusion has occurred by some combination of the mobilization of naturally
occurring seawater within the groundwater system, pumping-induced vertical leakage
from Monterey Bay into the groundwater system, extrusion of naturally occurring
seawater within the aquitards deposited as lagoonal sediments, and other mechanisms.
The collection and analysis of geochemical and other information will be required to
identify details of the seawater-intrusion processes. Whether the proposed pumping from
the 180-foot aquifer or the dune deposits will have adverse impacts may depend
significantly on the actual processes that will be activated by the proposed pumping.

3. Large-scale aquifer tests will be needed to supplement the hydrogeologic and seawater-
intrusion investigations. As long as wells in both the dune deposits and 180-foot aquifer
are considered as primary or contingency water supplies, separate tests must be
conducted with pumping from the 180-foot aquifer and the dune deposits. The tests
need to include monitoring wells within the 180-foot aquifer, the overlying aquitard, and
the dune deposits. The pumping rates and test durations must be sufficient to identify
processes that will be activated by the full implementation of the proposed water-supply

! SWRCB Draft Review of MPWSP, dated April 3, 2013, pg 42
2 PUC Evidentiary Hearings, SVWC Exhibit SV-3: Technical Memorandum No. 2 by Timothy Durbin, February 21, 2013.
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pumping. This could involve pumping for a year or more. However, a shorter duration
might be sufficient for pumping from the dune deposits. The tests should be designed
with respect to pumping rates, observation-well placement, and test duration using a
groundwater model to predict the expected response of the groundwater system during
the test and to evaluate the identifiability of critical hydraulic characteristics of the
groundwater system.

A local groundwater model must be developed that represents the essential elements of
the groundwater system onshore and offshore along Monterey Bay. The model must
simulate both groundwater flow and solute transport. The model must represent the
hydrologic setting, including the thickness and extents of the dune deposits, 180-foot
aquifer, 400-foot aquifer, and deep aquifer, and the intervening aquitards. The model
must represent the hydraulic characteristics of the groundwater system, and it must
represent the seawater-intrusion process active within the groundwater system. The
development of an adequate model may require simulating the effects of water density
on the hydrodynamics of the groundwater system. The boundary and initial conditions
for the local model should be derived from SVIGSM. However, the simulation run on the
SVIGSM must represent a realistic representation of baseline conditions. The
appropriate baseline condition is for the continued operation of the CSIP project without
additional acreage. An expansion of CSIP is not in place or envisioned at this time, and it
is not an appropriate or realistic depiction of baseline conditions for analyzing the
potential impacts of the CalAm proposal. The proposed CalAm pumping must be
simulated for a finite period, and an extended post-project period must be simulated.

The modeling results for both the primary and contingency proposal must be subjected
to a thorough sensitivity analysis. The modeling results will unavoidably always contain
uncertainty, even though the objective of the modeling exercise and supporting
investigations described above will be to minimize the uncertainty. The sensitivity
analysis will quantify how the modeling results might change with different assumptions
about the hydrogeologic setting, seawater intrusion processes, and the hydraulic
characterization of groundwater system.

We believe your recommendation in the Draft Report is consistent with these proposed five
steps. During his cross-examination, Mr. Durbin also discussed a proposed ‘work plan’ and
schedule for completing the investigations, as shown below:

Study Schedule for Work Described in Durbin Exhibit 5V-3

Ionth
1(2]3]afs]e[7[s]s]w[u]z][13]1a]ss5]16]a7] 18] 1820 21] 22

Wark Element

a

5

Hydrogeologic Investigztion

Geochemical investigation I I

Aguifer TC:!IHE:

Deesign I

Constructing Test Monitoring Wells

Testing I

hodel Development and Usze I I

Sensitivity Anakysis | |

I'.5u:|ui-"-4:r test duration will be 1-12 months depending on duration required to identify process that will be activated by project.
Schedule shows 3 B-month testing period. If 3 different peariod is required, the schedule would be adjusted accordinghy.
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These studies must be completed to provide a thorough analysis of the potential impacts
to the SVGB, its landowners and ratepayers. These studies must be completed regardless of
where in the SVGB the proposed wells will be located and whether the extraction will be from
pumped or gravity wells. This issue is a ‘fatal flaw’ for the MPWSP and must be identified as
quickly and efficiently as possible.

Cal-Am has proposed some alternatives, such as the Potrero Road site, should their
proposed location at the Cemex site not work. The Potrero Road site is still within the SVGB
and therefore, the same level and extent of hydrologelogic investigation discussed above must
be completed in order to show the level of potential impact to the SVGB.

B. Legal Comments:

We support your legal conclusion that “the burden is on Cal-Am to show no injury to
other users.” However, we believe the discussion pertaining to your legal conclusions fails to
adequately consider two key legislative enactments specific to the Salinas Valley Groundwater
Basin. These must be considered when determining any impacts to current and future Basin
conditions and users. In order for Cal-Am to prove no injury to current and future users, these
enactments must be included in that evaluation:

1. MCWRA Agency Act, Water Code Chapter 52, Section 21.

“Sec. 21. Legislative findings; Salinas River groundwater basin extraction and recharge.
The Legislature finds and determines that the Agency is developing a project which will
establish a substantial balance between extraction and recharge within the Salinas River
Groundwater Basin. For the purpose of preserving that balance, no groundwater from
that basin may be exported for any use outside the basin, except that use of water from
the basin on any part of Fort Ord shall not be deemed such an export. If any export of
water from the basin is attempted, the Agency may obtain from the superior court, and
the court shall grant, injunctive relief prohibiting that exportation of groundwater.”

This legislation was established to give Monterey County and particularly the Salinas
Valley tools and resources to address water resource issues; most particularly the chronic
problem of salt water intrusion in the Salinas Valley Groundwater Basin that was and continues
to be a decades-long issue of major local, regional and statewide concern. This legislation
specifically prohibits the export of ANY groundwater from the Salinas Valley. This legislative act
and expression of protection for the SVGB underscores the need that any proposed
action/project must be consistent with protection of the Salinas Valley Groundwater Basin —
AND must show that there is no exportation of groundwater from the SVGB.

2. Monterey County Water Resources Agency Ordinance No. 3709*,

This Ordinance, which is attached for your convenient reference, was adopted by
MCWRA on September 14, 1993. The ordinance prohibits the extraction of groundwater
from groundwater extraction facilities that have perforations between zero feet mean sea level
and -250 feet and are located within the territory between the City of Salinas and Castroville. It
also prohibits the drilling of any new wells with perforations between zero feet mean sea level
and -250 feet in the portion of the pressure Area north of Harris Road to the Pacific Ocean.

3 SWRCB Draft Review of MPWSP, dated April 3, 2013, pg i
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This Ordinance remains in place today and is known as the ordinance that prohibits
pumping in the 180 foot aquifer. This is an important piece of information for the SWRCB’s
record and for the public to understand, as it shows that no well in the northern part of the
SVGB can legally pump water from the 180 foot aquifer, and demonstrates the existing public
policy of protecting Salinas Valley’s 180 foot aquifer. And yet, this is potentially what Cal-Am is
proposing to do — something that is prohibited to legal overlying landowners.

The ordinance includes the attached map delineating the boundary of the territories
subject to the prohibition. It should be noted that the Ordinance was adopted in 1993, three
years prior to the annexation of certain lands that have subsequently been recognized as part of
the SVGB and are now included as such as part of Zone 2C.

Zone 2C was defined based on geological conditions and hydrologic factors, which
defined and limited the benefits derived from the reservoirs and the proposed changes to the
operations, storage, and release of water from the reservoirs. As the Map® shows, Zone 2C is
essentially the Salinas Valley Groundwater Basin (SVGB) extending from the most southern
Monterey County border up to the Monterey Bay. It also includes all of the former Ft. Ord area
and up to the Elkhorn Slough in Moss Landing.

This area is critical to any hydrological analysis and consideration of the potential
impacts to the SVGB, and proof of no injury to water users within the Basin. Cal-Am’s proposed
slant well sites are located just adjacent to the southern and northern coastal boundary — just on
the ‘other side’ of the line. Their proposed well sites may not technically be subject to this
Ordinance, but they remain within the SVGB and Zone 2C, and have the potential to affect
them.

As your Draft Report notes, Basin conditions may change in the future so that the
seawater intrusion front moves seaward. If this occurs the MPWSP may then be extracting a
higher proportion of freshwater from its wells. Any legal or technical analysis must also consider
this potential future impact to the SVGB and its water users, including impacts to landowners’
ability to utilize their overlying groundwater rights.

The Salinas Valley Groundwater Basin is an overdrafted basin in which coastal farming
enterprises are already threatened by saltwater intrusion. There is no “surplus” of groundwater
available for appropriation by Cal-Am, and pumping by Cal-Am from the 180-foot aquifer for its
proposed project would harm the overlying water users with superior claims. It would export
water from the Salinas Valley Groundwater Basin for use elsewhere, in contravention of both
California groundwater law and Monterey County Water Resources Legislative Act (California
Water Code Chapter 52, Section 21).

SVWC wants the Peninsula to be successful in securing its water needs. But those
needs cannot be met at the expense of degradation to the Salinas Valley Groundwater Basin.
Those who steward the SVGB--water right holders, users and ratepayers—uwill diligently work to
assure that the basin’s resources are conserved. The communities and ratepayers of the
Salinas Valley have spent over $352,000,000.00 to build two reservoirs as well as the

® Attachment #5 Map as shown in Engineers Report To Support an Assessment for The Salinas Valley Water
Project of the Monterey County Water Resources Agency, RMC, January 2003
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Castroville Seawater Intrusion Project, the Salinas Valley Reclamation Project and the Salinas
Valley Water Project to solve the basin’s water problems. Stakeholders have worked as
neighbors to resolve their differences so these projects could be successfully financed and
implemented.

Cal-Am’s proposed project for the Monterey Peninsula puts a ‘straw’ into the Salinas
Valley Basin and potentially in the 180-foot aquifer, which is the aquifer most vulnerable to
seawater intrusion. They should not be allowed to put the stability and security of these water
resources and water rights at risk. We ask the State Water Resources Control Board to
acknowledge the validity of our concerns and to support our request that Cal-Am move its
pumping out of the Salinas Valley Groundwater Basin.

We thank you for your consideration of our concerns.

Sincerely,

4&4&&{ e A

:President, Salinas Valley Water Coalition

W/ Attachments
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Attachment #4

Monterey County |
_ Water Resources Agency

ordlnance No. ~3709 * T ¢ o7 oIS

AN GRDIHANCE oF :
THE MOXRTEREY COUNTY WATER RESOURCES BGENCY
PROHIBITING GROUNDWATER EXTRACTIONS AND
THE DRILLING OF NEW GROUNDWATER EXTRACTION EhCILITIES
IN CERTATN PORTIOHNS OF THE PRESSURE 180 FOOT AQUIFER
AFTER JANUARY 1, 1995

County Counsel Sumnmary e

After Jazmuary i, 1995, this ordinance prohibits the
icn of groundwater from groundwater extraction

=iaes that have perforations between zere feet mean
sea level and -250 feet and are located within the
territory between the City of Salinas and Castroville,
rcunded by Eighway 183 and the dividing line between the
Pressure Arez and the East Side aArea. After January 1,
19895, it also prohibits the drilling of new wells with
perfc:ations between zerc feet mean sea level and -250
feet ir the portion of the Pressure Area north of Harris
Read to the Pacific Ocean. It provides a variance
procedure in case of hardship and penalties for
violations.

The Board of Supervisors of the Monterey County Water Resources
Agency ordains as follows:

SECTION 1. The following provisions are hereby enacted:

PART T —-— TINTRODUCTTON

1.01.00 AUTHORITY

Under the Monterey County Water Resources Agency Act (Stats.
1930, cChap. 1159), the aAgency has jurisdiction over matters
pertaining to water within the entire area of the County of
Monterey, including both incorporated and unincorporated areas.
Under the Act, the Agency is authorized to consexrve water in any
nanner, to prevent the waste or diminution of the water supply
within the territory of the Agency, to conserve water for the _
Present and future use within the territory of the Agency, and to
prevent groundwater extractions which are determined to be harmful
to the groundwater basin. The Agency may further adopt, by
ordinance, reasonable procedures, rules, and regulations to

(OMO180.0RD —— 9/14/93) ;
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implement the Act, and may specify'in'any"ordinance that -a- violatién~f%f=“

of the ordinance is an infraction.: . The:Board further has power:to:
verform all other acts necessary or ; propar to accomplish the
purposes ©of the Act. : _ o B

1.01.01 FIMNDINGS

A. Groundwater supplies in the Salinas Valley basin are being
diminished in both quantity and quality. This inability toc maintain
a constant, usable water supply is due to historical overdraft,
increases in demand, lack of new water supplies, and contamination
cf the existing supply.

8. Increases in demand have come from all sectors of- the
Saillinas Valley —- agricultural, residential, industrial, commercial,
and cothers. These increases in demand, coupled with the recent six
¥v2ar drcucht, have exacerbated water quality impacts and
significantly accelerated overdraft.

C. ITven without drought, overdraft of the groundwater basin is
&z ccnstant problem: it depletes the existing water supply and
contrikutes to the intrusion of seawater into the basin along the
CEBSE .

Lt The location of the seawater intrusion front poses an

mxminent threat to the municipal water supply for the City of
Sal’nas and to farming operatlons in the lower Salinas Valley.
Restrictions eon groundwater pumping are necessary in order to reduce
the rate of seawater intrusion and allow recharge to raise
qroundwater levels. Seawater intrusion is most extensive in the

ressure 180 Foot Acquifer and threatens to contaminate lower
aculLe*s which supply drinking water to thousands of Salinas Valley
residents. Because of the extent of seawater intrusion in and near
these areas, further extraction of groundwater from the
water-bearing strata between zero feet mean sea level and ~250 feet,
within the territory defined in Section 1.01.03.D of this ordinance,
vvould be harmful to the groundwater basin.

L.0l.02 PURPOSE

It is the purpose of this ordinance to prohlblt groundwater
extractions from extraction facilities located in the northern
Salinas Valley with perforations between zero feet mean sea level
and -250 feet as of January 1, 1995, so as to reduce the rate of
‘seawater intrusion and allow recharge to raise groundwater levels.

1.01.03 DEFINITIONS

A. AGENCY shall mean the Monterey County Water Resources
Agency. ‘

(NOMO180.ORD -~ 9/14/93)
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B. GROUNDWATER EXTRACTION FACILITY (“Facility") shall mean a:.

groundwater well or facility for the extraction of groundwater which
employs a motor-driven pump .for the extraction of groundwater: and-. -
which has a discharge pipe-with an inside diameter equal to or ... .:
greater than 3 inches. : -

C. PERSON shall mean an individual; a sole proprietorship,
corporation, partnership, association, trust, or any other form of
business or non-profit entity: or a city, county, state, the United

States, or any other federal, state, local or foreign government
entity.

D. TERRITORY A shall mean that portion of the northern Sallnas

ey bounded by Highway 183 (beginning at Blackie Road) to Davis
£c Laurel Drive to HBighway 101 to the Pressure-East Slde
tcunia>r ©2 Slackie Road back to Highway 183, as more particularly
Awtszchment A. The boundary between the Pressure and
Arsas is descrived on a map on file with the Clerk of the
cerriscrs and in the office of the Monterey County Water

;E"" R

{

o -

T. TEERITOXRY B shall mean that portion of the northern Salinas
Tallev boundsd by Highway 183 (beginning at Blackie Road)} to Davis
“"cad to Laurel Drive teo Sanborn Road to Highway 101 to Harris Road
tc Zone 22& boundary to Potrerc Road to Highway 1 to Highway 183 to
Slackie Read, as more particularly described in Attachment B.

. WATER REPORTING YEAR shall be from November 1 to October 31
the feollowing year. ’ T

x

ca
a3

G. WATER SUPPLIER shall mean a person who owns or operates a
groundwater extraction facility. -

H. WATER USER shall mean a person who receives water from a
groundwater extraction facility for consumptive use.

PART IT —— PROVISIONS

1.01.10 GROUNDWATER EXTRACTIONS PROHIBITED IN TERRITORY A
After January 1, 1595, no person may cause, suffer, or permit
the extraction of groundwater from any groundwater extraction

facility located in territory A, as defined in Section 1.01.03.D,
with perforations between zero feet mean sea level and -250 feet.

(NOMO180.0RD —~— 9/14/93)

- 3 =

109




v

1.01.11 ©NEW GROUNDWATER EXTRACTION FACILITIES PROHIBITED: IN 17
TERRITORY B ;

After January 1, 1995, no person may construct within territory i
B, as defined in Section 1.01.03.E, any groundwater extraction- vi.... > -
facility with perforations located between zero feet mean sea level -
angd -250 feet.

1.01.12 REPORTING REQUIREMENTS IN TERRITORY A

_ Under Agency Ordinance No. 3663, every water supplier must
subnit tc¢ the Agency an annual groundwater extraction report,
following the close of each water reporting year during any part of
which the water supplier maintained an operational groundwater
extraction facility. The annual report for the 19594-95 water
reperting year submitted by each water supplisr extracting water
froz territory A, regardless of the depth from which the water is
extractad, shall show exXtractions_ for that part of the 19554—-95 water
repcrting year prior to January 1:;  for that part of the 1994-95
water reporting year after January 1, the report shall accurately
Treflect ng groundwater extractions from between zero feet mean sea
~evel and -zZ50 feet in territory A, as defined in Section 1.01.03.D.

.

2.01.15 VARIANCES

A. Any person may, at any time, apply in writing for a
variance from the strict application of this ordinance.. The
application for the variance shall be filed with the Agency. The
General Manager may dispense with the reguirement of a written
application upon finding that an emergency condition reguires
immediate action on the variance regquest.

B. The applicant shall submit an action plan within 30 days
after the variance request is filed, describing how and when the
applicant will comply with this ordinance without the need for a
variance. Compliance with this plan, as presented by the applicant :
or as modified by the General Manager, shall be a condition of
granting the variance.,

C. The General Manager may grant a variance to the terms of
this ordinance upon making the finding that the strict application
of the ordinance would create an undue hardship, or an emergency
condition requires that the variance be granted.

_ D. In granting a variance, the General Manager may impose any
conditions in order to ensure that the variance is consistent with
the overall goals of this ordinance. Variances may be granted for a
limited period of time. The variance and all time limits and other

conditions attached to the variance shall be set forth in writing,

{NOMO180.0RD ~- 9/14/93)
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and a copy of the written wvariance shall be prov1ded to the - e
applicant. o e 0 g A

; E. The decision of the’'General Manager on an. appllcatlon for a’
variance may be appealed as provided in the section of Ordinance No.

3539, as now in effect or as subseqguently amended or - supersaded
pertalnlng to appeals.

F. HNo person shall operate or maintain a groundwater
extracticn facility or water distribution system for which a
variance has been granted hereunder, or use water therefrom, in
viclation of anv ©of the terms or conditions of the variance.

2= wviclation which occurs or continues to occur from one
~me =ext shall be deemed a separate violation for each day
= e wch viclation cccurs or continues to cccur.

{
}
.
[
1
y
]
1
;
1]
(
;

B 2w persen who viclates this ordinance shall be assessed a
fine cf %100 for each vioclation.

2 E. 2Any person who viclates this ordinance shall be liable for
the cost of enforcement, which shall include but need not be limited

i. Cost of Investigation

2. Court Costs

3. Attorney Fees

4. Cost of Monitoring Compliance

PART II —— CONCIUDING PROVISTONS

1.01.22 EEVERABILITY

If any section, subsection, paragraph, sentence, clause, or
phrase of this ordinance is for any reason held to be invalid or
unconstitutional by a decision of a court of competent jurisdiction,
it shall not affect the validity of the remaining portions of this

grdinance, including any other section, subsection, sentence,
clause, or phrase therein. ‘

1

(NOMO180.0RD —~ 9/14/93)
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SECTION 2. EFFECTIVE DATE. This ordinance shall. take-effect 30
days after its final adoption by the Board of Supervisors.

PASSED AND ADOPTED this 14thmxy of Sept. ., 1993, by the
following vote:

AYES: Supervisors Salinas, Shipnuck, Perkins, Johnsen & Karas
NOES: HNone

NEEies mone s %«//

BARBARA SHIPNUCK, Chairwoman
Board of Supervisors

(NOMO180.0RD —=~ 9/14/93)
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LAW OFFICES OF

MICHAEL W. STAMP
Michael W. Stamp 479 Pacific Street, Suite One Telephone (831) 373-1214
Molly Erickson Monterey, California 93940 Facsimile (831) 373-0242
Olga Mikheeva
Jennifer McNary
May 3, 2013 R ECEIVE [)

5-3-13

Via Email Wr Hearing.Unit@waterboards.ca.gov
Paul Murphey SWRCB Hearing Unit
Division of Water Rights

State Water Resources Control Board
P.O. Box 2000
Sacramento, CA 95812-2000

Subject: SWRCB staff document entitled “Draft Review of California American

Water Company’s Monterey Peninsula Water Supply Project”
Notice of Opportunity for Public Comment dated April 3, 2013

Dear Mr. Murphey:

We represent Ag Land Trust, which makes the following comments on the “Draft
Review of California American Water Company’s Monterey Peninsula Water Supply
Project.”

Interest of Ag Land Trust

Ag Land Trust is a not-for profit public benefit corporation. Its mission is the
preservation of agricultural land in the Salinas Valley. Ag Land Trust has preserved
more than 25,000 acres of farmland in Monterey County. Ag Land Trust owns prime
agricultural land, as defined by the California Department of Conservation, in the area
known as Armstrong Ranch. This productive agricultural property is adjacent to the
proposed slant well site for the new Cal-Am project. Ag Land Trust has water rights in
the Salinas Valley Groundwater Basin arising from its ownership of the prime
agricultural land.

Over the last decade, the Ag Land Trust has commented repeatedly to the
California Public Utilities Commission (CPUC) raising concerns about water rights and
water quality. From the “Draft Review,” it appears that the SWRCB staff may not have
received all the relevant documents in the CPUC’s possession. We attach some of the
Ag Land Trust’s written comments to the CPUC, starting in 2006.

In Superior Court, Ag Land Trust challenged the reliance upon the EIR called the
“Coastal Water Project Environmental Impact Report.” The Superior Court found in
favor of Ag Land Trust, and found that the EIR was flawed in seven material ways,
including an inadequate water rights analysis. We attach the judgment of the Superior
Court.

115



Paul Murphey, Division of Water Rights
State Water Resources Control Board
May 3, 2013

Page 2

SWRCB authority in this matter

The SWRCB has no authority over percolating groundwater that is being put to
beneficial use. (Water Code, § 1200 et seq.) The Courts of the State of California
have jurisdiction over nonadjudicated percolated groundwater basins in the state. (Los
Angeles v. Pomeroy (1899) 124 Cal. 597; Katz v. Walkinshaw (1903) 141 Cal. 116.)

The Salinas Valley Groundwater Basin is a percolated groundwater basin. The
unadjudicated basin is in overdraft.

The SWRCB’s Notice of Opportunity for Public Comment states that “The
[California Public Utilities] Commission requested an assessment from the State Water
Board on whether Cal-Am has the legal right to extract groundwater for the Project.”
Under the circumstances, including the SWRCB'’s lack of authority, the lack of reliable
information provided to the SWRCB, and the highly controversial nature of the issues,
Ag Land Trust wonders why the SWRCB would want to extend an opinion “on whether
Cal-Am has the legal right to extract groundwater for the Project.”

For that reason, any “assessment” by the SWRCB is an opinion. If the SWRCB
pursues this effort, any SWRCB “assessment” should include a description of the
SWRCB'’s authority and limitations. To date, the CPUC’s many years of environmental
and review of the Cal-Am projects have failed to adequately account for Salinas Valley
water rights. Cal-Am has sought to build additional projects because of its lack of
adequate water rights in the Carmel Valley (SWRCB Order 95-10) and the recently
adjudicated Seaside groundwater basin. The SWRCB should reject any effort by the
CPUC to set up the SWRCB for blame if this project fails, as prior Cal-Am projects have
failed.

Comments on the “Draft Review”

For ease of review, we provide excerpts of the SWRCB staff “Draft Review”
document in indented quotes, followed by our comments.

“Cal-Am proposes several approaches that it claims would
legally allow it to extract water from the Salinas Valley
Groundwater Basin (SVGB or Basin) near or beneath
Monterey Bay without violating groundwater rights or injuring
other groundwater users in the Basin.” (p. i.)

In an overdrafted, percolated groundwater basin, California groundwater law
holds that the doctrine of correlative overlying water rights applies (Katz v. Walkinshaw
(1903) 141 Cal. 116), whereby no surplus water is available for new groundwater
appropriators, except by prescription. In an overdrafted basin, as a junior appropriator,
there is no water available for Cal-Am to appropriate. (Pasadena v. Alhambra (1949)
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33 Cal.2d 908.) Any groundwater extraction by Cal-Am would constitute a violation of
the groundwater rights of existing water rights holders.

“The conditions in the aquifer where MPWSP feedwater
would be extracted could be either confined or unconfined
however; there is currently not enough information to
determine what type of conditions exist at the location of the
MPWSP wells.” (p.i.)

Ag Land Trust agrees with this statement. The statement emphasizes the need
to have a comprehensive and reliable model of the basin, including the projects that
have been implemented in the basin to slow or halt seawater intrusion. The model
should be completed and provided for public review and analysis prior to any drilling or
pumping of a test well.

“Effects from confined aquifer pumping would be observed
over a larger area than if extraction occurred from an
unconfined aquifer. Previous studies done in the one of [sic]
proposed MPWSP well locations indicate that there would
be an approximate 2-mile radius zone-of-influence if
groundwater was pumped from an unconfined aquifer. Itis
unknown what the effects would be if water was pumped
from a confined aquifer with different hydrogeologic
conditions.” (p. i.)

The community of Castroville is within a 2-mile radius of the proposed well site.
Castroville has a largely minority and underprivileged population. Cal-Am is proposing
to pursue a project that would cause harm to the users of the potable aquifer. There is
transference from the 180 to the 400 aquifer, which is why the County of Monterey has
adopted well closure ordinances. The County of Monterey and the local farmers have
deliberately refrained from pumping from the coastal 180-aquifer, in order to try to
prevent further harm to the aquifer. Now Cal-Am is proposing to implement the same
detrimental conduct that the farmers and the County have largely ceased. The
environmental justice issues here are significant, and State policies prohibit the
disproportionate effect upon the underprivileged populations.

“The aquifers underlying the proposed extraction locations
have been intruded with seawater since at least the 1940's.
The impairment means that there is little or no beneficial use
of the water in the intruded area.” (p. i.)

This is not accurate. Ag Land Trust is actively using water from its onsite well.

Within 100 feet of the Cemex property, the Ag Land Trust is currently using its well and
well water from and on the Armstrong Ranch to grow vetch grass, rye grass, and native
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dune poppy crops for the production and development of native seed stock for Ag Land
Trust’s dune stabilization and recovery program. The well water is pumped from the
recovering aquifer.

More than one acre of Ag Land Trust property has been planted and is being
irrigated with groundwater from the Ag Land Trust well. This is an existing and on-going
"beneficial use" of Ag Land Trust’s existing potable groundwater rights that will be
directly and permanently compromised by Cal-Am's intentional contamination of the
180 foot aquifer from the proposed project. The SWRCB staff conclusion that the
aquifers near the proposed Cal-Am wells are irretrievably contaminated and not usable
is conclusory and unsupported. Ag Land Trust reports that from 2004 to 2010, the
CPUC staff did not contact local landowners, and did not provide notice as mandated
by CEQA to landowners affected by the original Cal-Am project The SWRCB staff
opinion apparently relies upon an EIR that was overturned by the Superior Court in
early 2012. Existing use of the groundwater for existing and recognized beneficial uses
by overlying landowners has been ignored by Cal-Am, the CPUC and the now-
discredited EIR.

The existing beneficial use of the groundwater by Ag Land Trust means that the
project’s reduction in the quantity of available fresh water would be felt immediately on
in-Basin groundwater users, contrary to the conclusory statements in the Draft Review
(e.g., pp. 27-28, 37).

“To appropriate groundwater from the Basin, the burden is
on Cal-Am to show injury to other users. Key facts will be
the following: (1) how much fresh water Cal-Am is extracting
as a proportion of the told pumped amount, to determine the
amount of treated water considered as desalinated sea
water, available for export as developed water . ..” (p. ii.)

The statement is not accurate. The burden is on Cal-Am to prove there will not
be any injury to other users. Ag Land Trust has asserted since 2004 that the proposed
wells would cause injury to Ag Land Trust and to other water rights holders in the basin.

“(3) how Cal-Am should return any fresh water it extracts to
the Basin to prevent injury to others . . .” (p. ii.)

The injury of illegal appropriation occurs at extraction. The injury cannot be
repaired. By virtue of taking the water out without legal right, Cal-Am would cause
injury to holders of existing water rights. The extraction of fresh water from beneath an
overlying property owner by a junior appropriator in an overdrafted basin would violate
the law.
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“Both near and long-term, a physical solution that protects
legal users in the Basin from harm would permit Cal-Am to
extract groundwater. Even if overdraft conditions continued
in the Basin following imposition of the solution, Cal-Am
could legally continue pumping brackish water so long as the
quantity and method of extraction are not detrimental to the
conditions in the Basin and other Basin users’ rights, taking
into account replacement water provided as part of the
project.” (p. ii.)

The statements are not accurate. Physical solutions to slow or halt seawater
intrusion in the Salinas Valley Groundwater Basin have been approved by public
elections of the voters, and have been constructed expressly for the purposes of
slowing or halting seawater intrusion. Ag Land Trust and hundreds of its neighbors
have paid, and continue to pay, many millions of dollars for assessments for multiple
Monterey County public projects to address seawater intrusion. Perhaps the CPUC has
failed to inform the SWRCB of the expenditure of the public monies and the
construction and ongoing operation of the publicly owned facilities for the benefit of the
public. This has created the current situation that Cal-Am hopes to exploit. Cal-Am has
not paid into these public facilities.

“Cal-Am should have the opportunity to show any
desalinated water it produces is surplus to the current needs
of the Basin, replacement water methods are effective and
feasible, and the MPW SP can operate without injury to other
users.” (p. ii.)

There is no basis in case law for this conclusion, absent adjudication of the
Salinas Valley Groundwater Basin. If SWRCB staff intends to recommend adjudication,
which is implied by the Draft Review’s lengthy discussion in section “6.3 Physical
Solution Discussion” at pages 33 to 38, SWRCB staff should do so publicly and as early
as possible in the process.

“Studies are needed to determine the extent of the Dune
Sand Aquifer, the water quality and quantity of the Dune
Sand Aquifer, the extent and thickness of the Salinas Valley
Aquitard and the extent of the 180-Foot Aquifer.” (p. iii.)

Ag Land Trust agrees. These studies, using a comprehensive hydrologic model,
are needed before any test wells are drilled and the aquifers are further intruded with
seawater thereby causing harm to overlying landowners.

“Specifically, a series of test boring/wells would be needed
to assess the hydrogeologic conditions at the site. Aquifer
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testing would also be needed to establish accurate baseline
conditions to determine the pumping effects on both the
Dune Sand Aquifer and the underlying 180-Foot Aquifer.
Aquifer tests should mimic proposed pumping rates.” (p. iii.)

The proposed test wells will cause irreparable harm to the groundwater supply
and groundwater rights of the Ag Land Trust. The proposed test wells are
approximately 400 feet from Ag Land Trust property. The proposed test wells would
fulfill Cal-Am’s desire to deliberately pollute the aquifer. The pollution would be
detrimental to in-basin overlying land owners and water rights holders.

“The studies will form the basis for a plan that avoids injury
to other groundwater users and protects beneficial uses in
the Basin.” (p. iii.)

See above comments regarding adjudication. This statement presumes that it is
possible to avoid injury. Under Pasadena v. Alhambra, supra, there is a presumption
that appropriation of groundwater from an overdrafted basin by a junior appropriator
with no existing rights will cause injury to senior groundwater users and existing
beneficial uses in the basin.

“In a letter dated September 26, 2012, the California Public
Utilities Commission (Commission) asked the State Water
Resources Control Board (State W ater Board) whether the
California American Water Company (Cal-Am) has the legal
right to extract desalination feedwater for the proposed
Monterey Peninsula Water Supply Project (MPWSP). The
Commission stated it is not asking for a determination of
water rights, but is instead requesting an opinion as to
whether Cal-Am has a credible legal claim to extract
feedwater for the proposed MPWSP, in order to inform the
Commission’s determination regarding the legal feasibility of
the MPWSP.” (p. 1.)

The SWRCB has no jurisdiction over percolated groundwater basins. More
troubling is the fact that the CPUC apparently failed to disclose to the SWRCB ten
years of correspondence from senior water rights holders in the Salinas Valley advising
the CPUC that Cal-Am has no groundwater rights and cannot acquire groundwater
rights absent deliberate contamination of the groundwater or pursuing adjudication of
the groundwater basin. (E.g., see attached correspondence from Ag Land Trust.)

“This paper will (1) examine the readily available technical
information and that provided by the Commission” (p. 1.)
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The term “readily available technical information” is not defined. It raises serious
concerns as to the adequacy of the information that will be considered. The SWRCB
should clearly state what information the SWRCB staff considers to be “readily
available.” The SWRCB should investigate and pursue all needed information.

The Monterey County Water Resources Agency is not a reliable source of
information, because under a 2012 settlement agreement with Cal-Am the Agency is
prohibited from speaking freely about the current Cal-Am project. This settlement was
made to resolve a lawsuit filed by Cal-Am against Monterey County Water Resources
Agency. The lawsuit and settlement agreement are public records.

“In January 2009, the Commission issued a Draft
Environmental Impact Report (EIR) for the Coastal Water
Project and two project alternatives — the North Marina
Project and the Monterey Regional Water Supply Project
(Regional Project). In October 2009, the Commission issued
the Final EIR (FEIR) and in December 2009, it certified the
FEIR. In December 2010, the Commission approved
implementation of the Regional Project.” (p. 2.)

“State Water Board staff analyzed the NOP and how closely
the new description matched the alternatives in the
December 2009 FEIR completed for the Coastal Water
Project.” (p.3.)

“Of the two project alternatives in the FEIR, the North Marina
Project more closely resembled the proposed MPW SP
described in the NOP. For this reason, State W ater Board
staff assumed most of the information, including the slant
well construction and operation as described in the FEIR —
North Marina Project Alternative, was applicable to the
proposed MPWSP.” (p. 3.)

Reliance on the EIR is not merited. The EIR was found to be inadequate by the
Monterey County Superior Court. The EIR may have relied on information from the
former chairman of the Monterey County Water Resources Agency board of directors,
who resigned and is facing more than 30 felony counts, including two counts for
conflicts of interest violations arising from his work for the Regional Desalination Project
while on the Water Resources Agency board. The other counts allegedly arise from his
work for one of the coastal agricultural interests.

“The new information provided to the State Water Board

includes: an updated project description, changes in the
location and configuration of the extraction well system, new
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information about the nature of the 180-Foot Aquifer, timing
of implementation for certain mitigation measures, and
supplemental testimony from Richard Svindland of Cal-Am.”

(p- 3.)

Please state who provided “the new information.” It appears to have come solely
from Cal-Am and/or the CPUC. There has not been an opportunity for landowners to
meet with SWRCB staff and express their concerns regarding the proposed project.

“The preferred alternative would consist of 7 to 9 slant wells
that would draw water from under the ocean floor by way of
gravity for delivery to the desalination plant.” (p. 4.)

Due to cones of depression, Cal-Am would be taking fresh water. Pumping from
beneath the Monterey Bay National Marine Sanctuary would violate the 1992
Memorandum of Agreement to which the SWRCB is a signatory through the California
Environmental Protection Agency. Such pumping would violate the Sanctuary rules
regarding removal and exploitation of Public Trust resources within the Sanctuary,
including fresh water seeps.

“A near-surface water-bearing zone comprised of dune
sands, commonly referred to as the “Dune Sand Aquifer”,
also exists but is considered a minor source of water due to
its poor quality. The Dune Sand Aquifer is not regionally
extensive and is not a recognized subbasin within the
SVGB. The amount of groundwater in storage in the Dune
Sand Aquifer is unknown.” (p. 8.)

There is no current pumping from the so-called Dunes aquifer. To the limited
extent the aquifer exists, its sources of recharge are solely rainfall and irrigation water.
The amount of storage is highly variable based on recharge. The aquifer is currently
largely fresh water because it has not been pumped for years due to efforts by land
owners to reverse seawater intrusion and the County prohibition on wells in the coastal
area in question. The SWRCB staff conclusion that the so-called aquifer is a
contaminated water source does not change the fact that the proposed project would
wrongfully allow Cal-Am to intentionally induce seawater into a recovering potable water
formation and compromise many years of efforts of local land owners to reverse
seawater intrusion in the Salinas Valley.

At pages 8 and 18, the draft SWRCB staff document refers to the "Deep
Aquifer." The SWRCB staff may not be aware that the preferred reference is to the
"Deep Aquifers" because there are more than one. The Deep Aquifers provide the sole
potable water supply for the City of Marina and most of the former Fort Ord. The
technical studies report that the volume of storage in the Deep Aquifers is small, the
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Deep Aquifers are not sustainable, and the recharge to the Deep Aquifers is

insignificant.

“The 180-Foot Aquifer is generally confined by the overlying
Salinas Valley Aquitard (SVA). The SVA is a well-defined
clay formation with low permeability that retards the vertical
movement of water to the underlying 180-Foot Aquifer.” (p.
9.)

The draft report fails to acknowledge the existence of old, largely hand-dug wells
into the shallow aquifer, which were closed some fifty or more years ago. The wells
were closed with dirt, instead of with a solid impermeable material like concrete. The
dirt allows seawater-intruded water in the shallow aquifer to flow down the well casing to
the 180-foot aquifer. There is transference between the shallow aquifer and the 180-
foot aquifer and the 400-foot aquifer. To the extent that the proposed Cal-Am wells will
cause further seawater intrusion of the shallow aquifer, seawater will exacerbate
seawater intrusion into the 180-foot aquifer. The 180-foot aquifer is currently widely
used for potable and agricultural uses.

“‘Based on information from logs of two wells located
approximately %2 mile south and %2 mile northeast from the
proposed MPW SP slant wells, the top of the SVA is between
150 to 180 feet below msl. The well logs show the top of the
underlying 180-Foot Aquifer at approximately 190 to 220
feet below msl.” (p. 9.)

Please reveal the sources of the information, so the public can comment
meaningfully. To the extent that the SWRCB staff is relying on information provided by
Cal-Am or in the EIR, those sources may not be accurate. The SWRCB staff should
consider all necessary information. The presence of old wells and gaps in the aquitard
would affect the analysis.

“Studies have shown that in some areas the SVA thins
enough to create unconfined conditions in the 180-Foot
Aquifer. It is unknown if these unconfined conditions exist in
the proposed MPWSP well area. Determination of the
existence of the SVA, and thus the conditions of the aquifer
at the location of the proposed MPW SP wells will be very
important in determining the area of impact of the project as
discussed at greater length in Section 5 of this report.” (p.9.)

“The amount of 500 mg/L chloride water that enters the

Basin was reported to be as high as 14,000 acre-feet per
annum (afa) or 4.5 billion gallons.” (p. 13.)
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These claims further demonstrate that comprehensive modeling must be
performed to provide accurate information.

“The MRWRA and the Central Coast Regional Water Quality
Control Board show impairment to the water in the intruded
area for drinking and agricultural uses. Since this
groundwater is impaired, it is unlikely that this water is or will
be put to beneficial use.” (p. 14.)

The conclusion is not accurate. One example of this is the beneficial use to
which Ag Land Trust is putting groundwater from and on its Armstrong Ranch site,
adjacent to the Cemex site. Separately, we are not familiar with an agency called
‘MRWRA.” Please clarify if the State means MCWRA, which is the Monterey County
Water Resources Agency.

“Local agencies have taken steps to reduce the rate of
seawater intrusion and enhance groundwater recharge in
the SVGB. To address the seawater intrusion problem, the
MCWRA passed and adopted Ordinance No. 3709 in
September 1993.” (p. 14.)

Cal-Am’s proposed project would violate both state statutes and the mandates of
the California Constitution, and unlawfully interfere with and compromise the express
intent, purpose, and financing of the Salinas Valley Water Project (including the Rubber
Dam) that was voted upon by land owners of the Salinas Valley Groundwater Basin
over a decade ago. The multi-million dollar “Rubber Dam” project and its voter-
approved assessment district were proposed and placed on the ballot in Monterey
County for the purpose of reversing and curing the seawater intrusion issues in the
basin. This assessment district for this public funded capital project was placed on the
ballot pursuant to article XIIID of the California Constitution (Prop. 218). The purpose of
the project (the property related service) was and remains the provision of potable
water, in part, to reverse seawater intrusion and restore the damaged but still viable
potable aquifers near the coast and throughout the lower basin.

Article XIIID, section 6(b)(1), requires that “Revenues derived from the fee or
charge shall not exceed the funds required to provide the property related service.”
Article XIIID section 6(b)(4) prohibits a fee or charge except where the property related
service is actually used by the parcel owner. The SVWP Rubber Dam is a publicly
owned and publicly funded capital project to which Cal-Am has contributed nothing.
Cal-Am has no right or entitlement to water from the overdrafted Salinas aquifers and
the SVWP Rubber Dam. The assessments levied only upon in-basin property owners
and overlying water rights holders are expressly for the benefit of overlying properties
(and the beneficial uses of water thereon) that receive the paid-for “service” of that
project. Neither the SWRCB nor the CPUC has demonstrated the authority or right to
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interfere with that provision of these constitutionally mandated services, nor may they
support any action that would undermine or interfere with the repayment of the public
funding sources (certificates of participation and loans) that have been used to
construct these publicly owned capital facilities. Cal-Am’s project would directly interfere
with this multi-million dollar project intended to restore the aquifers that Cal-Am wants to
pollute and exploit in violation of the SWRCB Non-Degradation Policy. The CPUC and
Cal-Am have ignored this insurmountable impediment to Cal-Am’s intention to illegally
and wrongfully “take” water from the overdrafted Salinas basin to which Cal-Am has no
claim of right.

The CPUC and Cal-Am have failed to explain how they also intend to ignore or
circumvent the MCW RA statutory prohibition on the export of “any” groundwater from
the Salinas Valley basin. The offer to somehow “return the fresh groundwater" that Cal-
Am would be illegally and wrongfully “taking” through their slant wells ignores the injury
and is legally insufficient.

In spite of repeated objections and a lawsuit by the Ag Land Trust, the CPUC
and Cal-Am have failed to address how they can “whitewash” Cal-Am’s proposed illegal
taking of water from the aquifers of the Salinas Valley so as to cure Cal-Am’s illegal
taking of underflow from the Carmel River.

“The CSIP is a program operated by the Monterey County
Water Pollution Control Agency that reduces groundwater
pumping from seawater intruded areas and distributes
recycled water to agricultural users within the SVGB.”

“The program provides a form of groundwater recharge by
effectively reducing groundwater extraction in those areas of
the Basin that are part of the CSIP area.” (p. 14.)

Using funds of the local farmers, the CSIP has recharged the Sand Dune
Aquifer. Cal-Am was not the intended beneficiary of that action.

“Despite these and other efforts, seawater intrusion
continues its inland trend into the Basin.” (p. 14.)

The SWRCB staff conclusion is inconsistent with the position taken by the
MCWRA and its legal counsel. The MCWRA position, affirmed recently, is that
seawater intrusion has not worsened. Please respond, clearly state the SWRCB
position, and address the inconsistency with the MCWRA position.

“Additionally the past data provides insight into future
conditions which could be expected absent the MPWSP.”

(p. 14.)

125



Paul Murphey, Division of Water Rights
State Water Resources Control Board
May 3, 2013

Page 12

The conclusion is not supported. As one example, past data does not include
the results of the Salinas Valley Water Project, a Proposition 218 project funded by
Salinas Valley property owners. MCWRA is the project sponsor. All components of the
Salinas Valley Water Project (SVWP) only recently became operable. The MCWRA
has repeatedly stated that it will take at least ten years — after full operations began —
before results of the SVWP can start to be known. The SVWP may significantly
change future conditions.

“Groundwater recharge in the lower portion of the Salinas
Valley is largely by infiltration along the channel of the
Salinas River and its tributaries. This accounts for
approximately 50 percent of the total recharge within the
SVGB. Approximately 40 percent of the total recharge is
from irrigation return water with the remaining 10 percent
due to precipitation, subsurface inflow and seawater
intrusion.” (p. 16.)

The Salinas Valley Water Project may materially affect the unsupported
groundwater recharge conclusions made by SWRCB staff. A comprehensive
hydrologic model is needed, and would include the Salinas Valley Water Project
operations.

“Based on the occurrence of large pumping depressions in
inland areas, it can be reasonably assumed that there is a
strong landward gradient (slope) of groundwater flow, at
least within the 180-Foot Aquifer. However, because the
degree of confinement of the 180-Foot Aquifer and the
degree of connection between this aquifer and the overlying
Dune Sand Aquifer are not known it is not possible to
accurately predict what the effects of the landward gradient
of groundwater flow will be for various extraction scenarios.”

(p. 17.)

These statements are largely speculation. They fail to adequately account for
recharge from the operation of the dams (Nacimiento and San Antonio) and publicly
funded projects (Castroville Seawater Intrusion Program and Salinas Valley Water
Project). The conclusions are based on outdated information that was produced prior
to the Salinas Valley Water Project.

“A groundwater model that accurately reflects the
hydrogeologic characteristics of the Basin is critical in
providing insight to the effects the MPW SP would have on
the Basin. As part of the FEIR for the Coastal Water
Project, a local groundwater flow and solute transport model
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(Model) was developed to determine the effects that
pumping would have on groundwater levels and seawater
intrusion in the area.” (p. 18.)

The EIR was found to be inadequate by the Superior Court. Among the issues
raised by Ag Land Trust were assumptions made about the EIR model, including the
effects of pumping, the nature of pumping, and the percentage of seawater in the water
to be pumped. Ag Land Trust pointed out material inconsistencies in the EIR analysis.
Ag Land Trust also raised concerns about the inconsistencies between the EIR model
and the known causes of seawater intrusion.

“The gravity well design is a new alternative presented to the
State Water Board for evaluation at the CEMEX owned
property. State Water Board staff previously evaluated a
pumping well alternative at the CEMEX site and found that
the pumped wells would have an impact to groundwater
users within a 2—mile radius of the wells. Since modeling
has not been done for the gravity well alternative, State
Water Board staff is unable to accurately predict impact to
existing users from the gravity wells.” (p. 20.)

What can be accurately predicted is that the well would result in permanent
contamination of Ag Land Trust’s well, the loss of groundwater rights, and the
permanent loss of potable water supply.

“The potential impacts from the pumping wells at this site
cannot be yet be determined since groundwater modeling
has not been done. Until an accurate groundwater model is
developed for this area, State Water Board staff is unable to
determine the extent of impacts to existing water users.”
(pp. 20-21.)

Ag Land Trust agrees that the full severity of impacts cannot be predicted without
an accurate and comprehensive groundwater model. Ag Land Trust’s position is that
the proposed wells would cause the permanent contamination of the Ag Land Trust well
and groundwater on Ag Land Trust property adjacent to the Cemex site, and that injury
can be accurately predicted now, at this stage. New slant wells being pumped
continuously by Cal-Am predictably will reverse progress made toward protecting and
improving the water quality of the Salinas Valley aquifers.

The Draft Review relies extensively on vague references to the EIR documents,
including modeling done for the EIR, which is largely unsupported by reference to any
document and page (e.g., Draft Review, p. 35). For example, the Draft Review section
“5.3 Groundwater Capture Zone Delineation” (pp. 21-22) is unsupported by any
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reference to specific documents and pages. The sole reference in the text is a general
reference to “the FEIR groundwater modeling studies” without any specific citation. The
studies were prepared by the applicant, and have not been adequately peer reviewed.

The Ag Land Trust litigation challenged assumptions made in the EIR modeling,
including assumptions of continuous pumping for 56 years, and the percentages of
seawater and fresh water that would be in the groundwater. The Superior Court
overturned the EIR and ordered that the environmental analysis be redone. Before the
SWRCB relies on the FEIR or any studies done by the applicant, the SWRCB first
should require expert peer review and provide the results to the public. Separately, as
the Draft Review acknowledges, the EIR modeling did not explore some proposed
scenarios. (E.g., p. 27 ["Modeling in the FEIR did not predict the effects of pumping
from a confined condition, so there are no estimates on the extent of potential
impacts.”].) The proposed conclusions are unsupported and inconsistent with
hydrogeologic evidence and with the actions of local agencies. To the extent that the
conclusions are predicated on a continuing increase of the cone of depression, they are
unsupported.

To the extent that Section 5.3 assumes certain gradients and what the proposed
wells will or will not capture (e.g., p. 21), those assumptions are unproven and
unsupported, and contradict many years of hydrologic research.

The Draft Review section “5.4 Extraction Scenarios” (pp. 22-27) is conclusory
and unsupported. The section is speculative, and it fails to acknowledge the limited
authority of the SWRCB in these matters. The section lacks citation to evidence,
except for a couple of references to the discredited EIR, and a couple of references to a
general groundwater treatise that is not helpful in light of the facts here, which include a
well in an overdrafted basin immediately adjacent to an ocean, where the pressure from
the ocean water exceeds the pressure from the inland fresh groundwater. This section
is another example of inappropriate reliance on the discredited EIR.

“The lowering of groundwater levels approximately 2 miles
from the slant wells likely would be negligible.” (p. 24)

The conclusion is not accurate or supported. The proposed pumping of some
25,000 AFA would remove a very large volume of groundwater from the aquifer. That
would cause a change in the water quality and water levels. The EIR models did not
adequately take the volume of water into account.

“According to information from the State Water Board’s
GAMA database, approximately 14 wells are within 2 miles
of the proposed MPWSP (Figure SWRCB 8). All of these
wells are within the seawater-intruded portion of the Basin.
The MPWSP drawdown would change the groundwater
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gradient within the zone of influence causing a radial flow of
groundwater toward the extraction wells. Currently, the
predominant groundwater flow direction in the 180-Foot
Aquifer is toward the northeast. Project pumping would
likely change the flow direction to more of a southwest to
westerly direction within the zone of influence. Outside the
zone of influence there would be little if any change to
groundwater flow direction; however, the rate of flow in the
original direction (northeast) would be reduced. Therefore,
the MPWSP would slow the rate of seawater intrusion in a
landward direction from the wells.” (p. 24)

The Draft Review’s conclusion that pumping the slant wells “would slow the rate
seawater intrusion in a landward direction” is inconsistent with the fact that pumping is
what has caused seawater intrusion. It is not clear why the Draft Review thinks the Cal-
Am wells would have a different result from what has been proven to be true in the
Salinas Valley and elsewhere.

As a separate problem, the Draft Review does not identify the depth of the wells
within a 2-mile radius. The conclusion that “All of these wells are within the seawater-
intruded portion of the Basin” is not supported. Some of the wells may be in non-
intruded aquifers.

As a separate problem, the Draft Review’s conclusions are inconsistent with the
Monterey County Board of Supervisors’ recent adoption of revised General Plan policy
PS-3.1 which provides the assumption that all development within Zone 2C has a long
term sustainable water supply. Zone 2C includes much of the Salinas Valley floor,
including the coastal areas that would be affected by the proposed wells. In other
words, Monterey County has taken the position that the aquifers provide potable and
usable water. Monterey County made that conclusion on the basis of the new Salinas
Valley Water Project. Zone 2C is an assessment district to which landowners are
paying millions of dollars. Zone 2C assessments fund the SVWP which is purportedly a
remedy for seawater intrusion now and in the future.

“While a portion of the water flowing to the well does come
from the less saline water on the shoreward side, the relative
percentage of water drawn from the shoreward side of the
wells will depend on various factors, including the gradient of
groundwater flow toward inland pumping depressions.” (p.
26.)

Cal-Am does not have a right to this groundwater. The Draft Review’s reliance

on a 87% seawater/13% fresh water proportion is not appropriate. The unreliable EIR
data is from the 180-aquifer, and showed that the proportion changed over time to 60%
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seawater/40% fresh water. The mention of 3,250 AFA of fresh water (assumed to be
13%) improperly minimizes the impact of that pumping. It would be a huge illegal
appropriation.

“It is unlikely that pumping from an unconfined aquifer would
extract fresh groundwater since the seawater intrusion front
is approximately 5 miles landward from the proposed
pumps.” (p. 26.)

The Draft Review’s implied conclusion that the unconfined Dunes aquifer is
intruded is not supported. Other than Cemex, it is believed that the local landowners
have refrained from pumping the Dunes Aquifer. The SWRCB should research the
facts on the ground.

“the inland groundwater users may experience a reduction in
groundwater levels in their wells, with associated increases
in pumping costs.” (p. 27.)

The first paragraph of section 5.5 shows that there would be an illegal taking of
groundwater. The paragraph fails to acknowledge that increased coastal pumping
causes increased seawater intrusion.

“This effect would not be felt immediately and would depend
on a variety of factors. Since the capture zone for the
extraction well system will likely be limited to areas already
heavily impacted by seawater intrusion, it would not be
appropriate to inject or percolate desalinated water in this
intruded area, as the water would essentially be wasted.”
(pp. 27-28.)

The statements are inaccurate. The effects would be felt immediately by the
nearby Ag Land Trust well, from which water is being used for overlying beneficial uses.
The Ag Land Trust groundwater would be impacted, the Ag Land Trust water rights
would be taken, and the Ag Land Trust storage would be taken. The Draft Review has
not cited to proof that the Dunes Aquifer is heavily impacted. The increased pumping
foreseeably could counteract or eliminate any benefits from the SVWP (Rubber Dam)
for the assessed property owners who are paying for the SVWP. Injected water would
not be wasted unless the overlying landowners had been deprived of their groundwater
rights by adjudication.

“The reduction in the availability of fresh water would not be
felt immediately.” (p. 28)
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The statement is inaccurate. The effects would be felt immediately by the
nearby Ag Land Trust well, from which water is being used for overlying beneficial uses.

“the proposed MPWSP could extract some fresh water from
within the Basin.” (p. 28.)

It is misleading to say “could” when the whole point of the Cal-Am wells is to
extract fresh water. The SWRCB should say “will extract” instead of “could extract.”

“To appropriate groundwater from the Basin, Cal-Am will
have to demonstrate that the MPW SP will extract water that
is surplus to the needs of groundwater users in the Basin
and injury to those users will not result. Because the Basin
is in a condition of overdraft, to appropriate water for
non-overlying uses, any fresh water that Cal-Am pumps will
have to be replaced.” (p. 28; similar comments at p. 33.)

The second sentence has no support, and is inconsistent with California law. As
stated above, in an overdrafted basin, there is no water available for Cal-Am, as a junior
appropriator, to appropriate. (Pasadena v. Alhambra (1949) 33 Cal.2d 908.) Any
groundwater extraction by Cal-Am would constitute a violation of the groundwater rights
of existing water rights holders. There is no law that allows Cal-Am to pump water
illegally, and then to remedy that violation by “replacing” the water, in a post-injury effort
to make other users “whole” (p. 33). Further, the sentence in question makes a
distinction between groundwater and fresh water. The distinction is not appropriate and
it not supported. Under the circumstances, withdrawal of water from the groundwater
basin will cause further seawater intrusion that harms existing users. Replacement of
only the “fresh water” portion of the withdrawn volume of water would not reverse the
harm. Exportation of groundwater from the Salinas Valley Groundwater Basin is
prohibited under State legislation (the MCWRA Act) and case law.

“An appropriative groundwater right is not necessary to
recover water injected or otherwise used to recharge the
aquifer, where the water used for recharge would not
recharge the aquifer naturally.” (p. 28, fn. 31.)

The claim is not supported by citation. The claim is not accurate unless the
basin is adjudicated.

“No permit is required by the State Water Board to acquire
or utilize appropriative groundwater rights.” (p. 29.)

The statement is misleading. The State Water Resources Control Board has no
right to require any permit for an appropriative right.
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“Cal-Am’s proposed MPWSP would pump brackish water.”
(p- 30.)

The statement is misleading. The water would only be brackish because the
pumping will illegally take fresh water supplies.

“Estimates based on the North Marina Project description
are that 13 percent of the total water pumped through the
proposed wells could be attributed to the landward portion of
the Basin and 87 percent could come from the seaward
direction relative to the pump locations.” (p. 30.)

These estimates were challenged by the Ag Land Trust, because the EIR
technical appendices showed that up to 40% of the water would be fresh water, which
is more than three times the claimed 13%. The EIR that relied on the 13% estimate
was rejected by the Superior Court.

“It is unknown whether seawater has intruded the Dune
Sand Aquifer, but the reported poor water quality of the
Dune Sand Aquifer likely limits beneficial uses of its water.”

(p. 30.)

The statement is inconsistent with the statements elsewhere in the Draft Review
that the water to be pumped by Cal-Am is brackish (see, e.g, p. 30). If the Dunes
Aquifer is not intruded, then the proposed pumping would deliberately cause intrusion.
The Draft Review should state who “reported” the “poor quality,” when, and exactly what
was “reported.” The term “poor quality” should be clarified. Poor quality is not the
same as marginally degraded, recovering, or unusable.

“Water an appropriator pumps that was not previously
available to other legal users can be classified as developed
or salvaged water.” (p. 31.)

There is no salvage water here, and the doctrines of salvage and developed
water have no place here. Groundwater is being used for beneficial purposes by Ag
Land Trust on the property adjacent to the proposed well site.

“if water would never reach or be used by others there can
be no injury.” (pp. 31-32.)

Water is being pumped and put to beneficial use by Ag Land Trust on the

property adjacent to the proposed well site. The proposed project would injure Ag Land
Trust in multiple ways.
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“If Cal-Am can show all users are uninjured because they
are made whole by the replacement water supply and
method of replacement, export of the desalinated source
water would be permissible and qualify as developed water.”

(p. 33.)

The statement is not accurate. Exportation of groundwater is prohibited by state
law and case law. There is no provision for this “replacement and export” scheme
absent adjudication.

“This could require implementation of a ‘physical solution.””
(p- 33.)

There is no “physical solution” necessary if Cal-Am does not take Salinas Valley
groundwater.

“A physical solution is one that assures all water right
holders have their rights protected” (p. 34.)

This is misleading. Cal-Am does not hold any water rights. There are no
available groundwater rights to be appropriated in an overdrafted basin. (Katz v.
Walkinshaw (1902) 141 Cal. 116.) A “judicially imposed resolution of conflicting claims”
(p. 34) requires adjudication.

“One important characteristic of a physical solution is that it
may not adversely impact a party’s existing water right.
(Mojave, supra, 23 Cal.4th 1224, 1251.)" (p. 34.)

This is correct. Cal-Am'’s project would adversely affect the water rights held by
Ag Land Trust. Ag Land Trust is using its groundwater for beneficial uses on the prime
agricultural land adjacent to the proposed well site.

“Under the physical solution doctrine, although the Basin
continues to be in a condition of overdraft, to maximize
beneficial use of the state’s waters Cal-Am may be allowed
to pump a mixture of seawater and fresh water and export
the desalinated water to non-overlying parcels. To avoid
injury to other users and protect beneficial uses of the
Basin’s waters, Cal-Am would be required to return its fresh
water component to the Basin in such a way that existing
users are not harmed and foreseeable uses of the Basin
water are protected.” (p. 35.)
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The suggested approach would require adjudication of the Basin. The first
sentence is not accurate and is not supported by reference to legal authority. Please
state who would “require” Cal-Am to “return” fresh water, who would enforce the
requirement, and who would pay for Cal-Am’s production of fresh water that would be
returned to the Salinas Valley Groundwater Basin.

“According to information from the State Water Board’s
GAMA database, approximately 14 wells are within 2 miles
of the proposed MPWSP (Figure SWRCB 8).” (p. 24.)

Figure SWRCB 8 (p. 25) does not appear to be accurate or complete. As one
example, Figure SWRCB 8 does not show the 14 wells that Draft Review claims are
within a 2-mile radius of the proposed wells. Only one well is shown within the 2-mile
radius. The SWRCB should show or otherwise identify the 14 wells that the SWRCB
claims are within the 2-mile radius. Without that information, the public cannot
meaningfully comment on the figure or SWRCB’s discussion of the data. Ag Land
Trust reports that at least three wells in the 2-