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Victoria Whitney

Division Chief

State Water Resources Control Board
1001 I Street, 14" Floor

Sacramento, CA 95814

Re:  State Water Contractors Suggestions for Process In Lieu of South Delta
CDO and/or For Modification of Proposed CDO

Dear Ms. Whitney:

The State Water Contractors organization (“SWC”)} has participated in all aspects
of the current Cease and Desist Order (“CDO”) proceedings, including presentation of written
and oral comments. At the State Board’s February 1, 2006, meeting, the Board members asked
the parties to provide further suggestions on how best to achieve full implementation of the
salinity objectives for the three southern Delta compliance stations. The SWC has been working
with the Department of Water Resources on their proposal that is being submitted today. This
letter supports DWR’s proposal and will explain why the SWC continues to oppose issuance of
the proposed CDO.

The 1995 Bay-Delta Water Quality Control Plan properly recognized that its
program of implementation should balance the responsibilities of water project operators and
other means of fully implementing the various objectives. At page 4, the 1995 Plan stated:

Most of the objectives in this plan will be implemented by
assigning responsibilities to water rights holders because the
factors to be controlled are primarily related to flows and
diversions. This plan, however, is not to be construed as
establishing the responsibilities of water rights holders. Nor is this
plan to be construed as establishing the quantities of water that any
particular water rights holder or group of water rights holders may
be required to release or forego to meet objectives in this plan.

The SWRCB will consider, in a future water rights proceeding or
proceedings, the nature and extent of water rights holders’
responsibilities to meet these objectives. Water Code section 1258
charges the SWRCB, when it acts on water appropriations, to
consider water quality control plans, and it authorizes the SWRCB
to subject the appropriations to terms and conditions that are
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necessary to carry out the plans. It does not, however, impair the
SWRCB's discretion to decide whether to impose such conditions
or the conditions to be imposed. If necessary after the water rights
proceeding, this plan could be amended to reflect any changes that
may be needed to ensure consistency between the plan and the
water right decision.

This statement turned out to be quite accurate, as the Plan’s objectives that were related to flow
or diversions were assigned to water rights holders through Decision 1641. However, this
quoted paragraph did not address salinity objectives that might not be related flow or diversions.
The drafters of the 1995 Plan felt that certain South Delta objectives were so different from other
Plan objectives that they required a separate, lengthy discussion in a discrete section of the Plan.
(See pages 29-33 of the 1995 Plan.) In the introduction to this discussion (at page 28), the Plan
states:

Implementation of four water quality objectives in this plan will
require measures by the SWRCB, under both its water quality and
water rights authorities, in concert with actions taken by other
agencies. These objectives are: (1) the dissolved oxygen objective
for the San Joaquin River; (2) the narrative objective for salmon
protection; (3) the narrative objective for the tidal brackish
marshes of Suisun Bay; and (4) the salinity objectives for southern
Delta agriculture. A summary of implementation measures for
these objectives is provided below. (ltalics added.)

This recognition that the Plan objectives for southern Delta agriculture would require both
exercise of the State Board’s water quality and water rights authority is key to understanding
Decision 1641’s treatment of the south Delta salinity objectives.

Decision 1641 mimics the 1995 Plan by continuing to recognize that full
implementation of the southern Delta salinity objectives is likely infeasible without both flow
adjustments and water discharge controls. At pages 83-84, the Decision found.:

If the SWRCB were to amend the CVP water right permits to
require compliance with the southern Delta salinity objectives
using only dilution water, there could be adverse effects on the
water supply of CVP contractors south of the Delta, including
WWD. Although releases of dilution water could help meet the
southern Delta objectives, regional management of drainage water
is the preferred method of meeting the objectives.




NIC

93814
TEL: (916}
Fax: (916

KRrQ
MOSKOVI
EDEM

3
1

2
1043

Z

Victoria Whitney
February 8, 2006 00050.502
Page 3

When addressing salinity issues in the southern Delta downstream of Vernalis, Decision 1641
states, at pages 86-87:

Water quality in the southern Delta downstream of Vernalis is
influenced by San Joaquin River inflow; tidal action; diversions of
water by the SWP, CVP, and local water users; agricultural return
flows; and channel capacity. (R.T. p. 3668; DWR 37, p. 8.) The
salinity objectives for the interior southern Delta can by
implemented by providing dilution flows, controlling in-Delta
discharges of salts, or by using measures that affect circulation in
the Delta.

To this end, the State Board, through Decision 1641, imposed responsibilities on the SWP and
CVP with respect to meeting the southern Delta salinity objectives, but appropriately provided an
exception to requiring strict compliance if the “noncompliance is the result of actions beyond the
control” of the two projects. (See, for example, Decision 1641, at page 159).

This caveat in the ordering paragraphs of Decision 1641 was consistent with the
1995 Plan and the quoted langnage from the Decision. Just as important, however, it was
consistent with other State Board determinations in Decision 1641 and Order WR 2000-02
denying reconsideration of the Decision. Beginning at page 30 of Decision 1641, the State
Board analyzed a claim by southern Delta water users that the San Joaquin River Agreement
modified upstream storage releases and thereby caused injury to their riparian rights. In response
the State Board ruled: '

Assuming that any water right holders downstream of the parties
supplying water under the SIRA have senior riparian water rights,
such water right holders could require the SJRA suppliers of water
to bypass water from natural flow. They could require this with, or
in the absence of, the petitioned changes. Riparian right holders
cannot, however, require that water stored in another season be
released for their benefit. Water stored in another season is not
natural flow of the stream. Riparian rights attach only to the
natural flow of a stream. Lux v. Haggin (1884) 69 Cal. 255 [4 P.
919]; Bloss v. Rahilly (1940) 16 Cal.2d 70 [104 P.2d 1049].)
Further, riparian rights do not attach to water that has been stored
upstream during an earlier period. (Lindblom v. Round Valley
Water Co. (1918) 178 Cal. 450 [173 P. 994, 997].) Thus, if water
previously stored in another season is flowing in the stream, that
water is not available to riparian right holders. It follows that if
previously stored water is not available to a riparian right holder,
the riparian right holder cannot be injured if the water does not




400 CAI‘[TL
1<

:AL_RAM ENTO, CA
1

95314-4417
Tai: (916) 321-4538
Fax: (91613214558

Victoria Whitney
February 8, 2006 ' (0050.502
Page 4

arrive at the riparian right holder’s point of diversion due to a
change in the use of the stored water. If an upstream diverter
increases its use of natural flow or detains the water as a result of a
change in its water right so that it does not reach the downstream
riparian right holder at the natural time, however, and this change
deprives the downstream riparian right holder of adequate water
for beneficial uses, the downstream riparian right holder could be
injured by the change. (Scort v. Fruit Grower's Supply Co. (1927)
202 Cal. 47 [258 P. 1095].) (Italics added.)

The southern Delta water users again tried to require stored water releases to benefit their
riparian rights in their petition for reconsideration of Decision 1641. This time the board
dismissed the petition as follows:

The Central and Southern Delta parties argue that riparian
right holders in the Delta have a right to stored water from
upstream reservoirs during seasons when natural flow is
unavailable or inadequate to serve the uses of all riparian right
holders taking water from the source....

These parties also argue that riparian right holders can take
advantage of a "physical solution" by simply taking any water that
appears in the stream during dry periods. This water, if it is
present, usually is present only because it has been released from
storage in an upstream reservoir. This water is not part of the
natural flow that is subject to riparian rights.... Accordingly, there
is no basis for requiring the parties whose changes were approved
to release water from storage during the dry season for these
parties, without compensation. The petitioned cause for
reconsideration is dismissed.

{Order WR 2000-02, at section 5.2)

The amount of water available to the southern Delta area is dominated by the
tides. Thus, the Delta parties’ rejected claims were not designed to physically obtain more water
molecules (as would be the case in a non-tidal upstream area), but were designed to obtain better
water quality by requiring releases of high-quality, previously stored water from upstream San
Joaquin River tributaries in the summer months when in-Delta water quality problems tend to
occur. That is what the State Board rejected.

In an estuarine system, there is a fine line between meeting a water quality
objective and ordering releases of previously stored water, without compensation, to enhance a
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riparian right. The SWC recognizes that the SWP may need to provide stored water or otherwise
modify its operations if necessary to mitigate salinity degradation caused by its operations. But
going beyond mitigation, as proposed by the CDO, constitutes providing free water to a riparian
that has no legal right to previously stored water.

In summary, the two main reasons the SWC has so strenuously objected to the
proposed CDO center on (a) its interpretation of Decision 1641 as requiring the SWP to cure
exceedances of the southern Delta water quality objectives even when the exceedances are
caused, for example, by municipal waste discharges to the Delta channels and (b) its impact on
the State Board’s long held rule that riparian rights do not attach to releases of stored water.

In addition, the proposed CDO sets a dangerous precedent. If Decision 1641 is
interpreted to require the SWP and CVP to cure any exceedances of Delta water quality
objectives, no matter what the cause, the motivation to manage Delta water quality through waste
discharge controls, in-Delta management, and other non-flow programs is seriously
compromised. “Don’t worry, the SWP and CVP will just release more water to dilute the
pollution.” The State Board should think long and hard before it rules that a water project
operator, in situations where it is not the cause of a water quality problem, has the duty to cure it
at no cost to the perpetrator.

For the reasons set forth above, the SWC supports the alternate process described
in today’s DWR submittal. Its submittal is consistent with the multi-pronged approach laid out
in the 1995 Plan and Decision 1641 and attacks the problem at its source — urban and agricultural
discharges in the Delta downstream of Vernalis. Therefore, the SWC urges the Board to give the
milestones proposed by DWR a chance to work before it acts to consider issuance of the
proposed CDO.

Very truly vours,

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Professional Corporation

/</

Clifford W. Schulz
CwWS:11
cc: See Attached List
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MAILING LIST

Cathy Crothers, Senior Staff Counsel
Department of Water Resources
1416 Ninth Street, Room 1118
Sacramento, CA 95814
crothers{@water.ca.gov

Amy L. Aufdemberge

Assistant Regional Solicitor
Room E-1712

2800 Cottage Way

Sacramento, CA 95825
jstruebing@mp.usbr.gov

Rep: U.S. Bureau of Reclamation

Erin K. L. Mahaney

State Water Resources Contro] Board
1001 T Street :

Sacramento, CA 95814
emahaney(@waterboards.ca.gov
Rep: Division of Water Rights
Enforcement Team

Dante John Nomellini, Esq.
Nomellini, Griili & McDanie]

P.O. Box 1461

235 East Weber Avenue

Stockton, CA 95201
ngmplcs@pacbell.net

Rep: Central Delta Water Agency, et al.

Carl P. A. Nelson

Bold, Polisner, Maddow, Nelson & Judson
500 Ygnacio Valley Road, Suite 325
Walnut Creek, CA 94596-3840
cpanelson@prodigy.net

Rep: Contra Costa Water District

Tim O’Laughlin

O’Laughlin & Paris LLP

2580 Sierra Sunrise Terrace, Suite 210
Chico, CA 95928

klanguette@olaughlinparis.com

Rep: San Joaguin River Group Authority

Thomas J. Shephard, Sr.
P.O. Box 20
Stockton, CA 95201

tshephard@neumiller.com

Rep: County of San Joaquin

Jon D. Rubin :

Kronick, Moskovitz, Tiedemann and Girard
400 Capitol Mall, 27™ Floor

Sacramento, CA 95814
JRubin@KMTG.com
KBlenn@KMTG.com

Rep: San Luis & Delta-Mendota Water
Authority and Westlands Water District

- John Herrick, Esq.

South Delta Water Agency

4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Jherrlaw@aol.com

Rep: South Delta Water Authority
and Lafayette Ranch

Michael Jackson
P.O. Box 207

429 'W. Main Street
Quincy, CA 95971

mjatty@sbcglobal.net

Rep: Calif. Sportfishing Protection Alliance

&

Gary Bobker, Program Director
The Bay Institute

500 Palm Drive, Suite 200
Novato, CA 94949




Mailing List

Patrick Porgans

Patrick Porgans & Assoc., Inc.
P.O. Box 60940

Sacramento, CA 95860

Paui R. Minasian
P.O. Box 1679
Oroville, CA 95965

pminasian(@minasianiaw.com
msexton@minasianlaw.com
dforde@minasianlaw.com

Rep: San Joaguin River Exchange
Contractors Water Authority

Kama E. Harrigfeld

Herum Crabiree Brown

2291 W. March Lane, Suite B100
Stockton, CA 95207
kharrigfeld@herumcrabtree.com
jzolezzi@herumcrabtree.com
Rep: Stockton East Water Disirict

David J. Guy, Executive Director
Northern California Water Association
455 Capitol Mall, Suite 335
Sacramento, CA 95814

dguy@norcalwater.org

Arthur F. Godwin

700 Loughbourgh Drive, Suite D
" Merced, CA 95348
agodwin@mrgb.org _

Rep: Merced Irrigation District
and San Luis Canal Company

Tina R. Cannon
CA Degartment of Fish and Game
1416 9" Street, Suite 1341

Sacramento, CA 95814

- tcannon@dfg.ca.gov

Alex Peltzer

Dooley Herr & Peltzer

100 Willow Plaza, Suite 300
Visalia, CA 93291

Emest A. Conant

Young Wooldridge, LLP
1800 30™ Street, 4™ Floor
Bakersfield, CA 93301

Bob Baiocchi, Censultant
P.O.Box 1750

Graeagle, CA 96103
baiocchif@psin.com

William C. Bianchi
4375 San Simeon Creek Road
Cambria, CA 93428

Kirk C, Rodgers, Regional Director
Mid-Pacific Regional Office
Bureau of Reclamation

U.S. Department of the Interior
2800 Cottage Way

Sacramento, CA 95825-1898




