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SACRAMENTQO, CALI FORNI A
MONDAY, APRIL 24, 2000 10:00 A M
---000---

HEARI NG OFFI CER BAGGET: |'Il call the workshop to
order.

Good norning. Welcone to the State Water Resources
Control Board workshop on subterranean streanms fl ow ng
t hrough known and definite channels.

I am Art Bagget, Acting Chair of State Water Resources
Control Board.

To ny right is Board Menber John Brown.

MEMBER BROWN:  Mbr ni ng.

H O. BAGGET: And Mary Jane Forster to ny right.

MEMBER FORSTER:  Mor ni ng.

H. O. BAGGET: And the Board's Acting Director Ed Anton
is in the audience. | think Harry's sonewhere around in the
audi ence, too, Harry Schueller, Division of Water Rights.

Assisting today at the staff table is Julie Chan
Seni or Engi neer, geologist. Erin Mahaney, Staff Counsel
O her staff are present and nmay assist fromtine to tine.

The purpose of this workshop is to gather information
regarding the test of classifying subterranean streans
flowi ng through known and definite channels. W al so have,
| should nention, a Court Reporter. Esther said she would

appreci ate cards when you cone up to speak to hel p her

CAPI TOL REPORTERS (916) 923-5447
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record the proceedings.

If you wish to speak today, please fill out blue
cards. A nunber of themhere. |[If you are not sure that you
wi sh to speak, make an oral comment, please fill out a card

and wite "If Necessary" if you think you might. This wl
assi st the Board in deternining the amount of tine needed
today. The Board will convene tomorrow only if there is
insufficient tine today for all participants to speak

A Court Reporter is present who will nake a transcript
of the statenents made at the workshop. |If you wish to
obtain a copy of the transcript, please make arrangenents
directly with the Court Reporter

Bef ore giving your conments, please state your nane,
address and affiliation so the Court Reporter can record the
information in the transcripts. Please linmt your
presentation to ten mnutes so that everyone has an
opportunity to participate, although, judging fromthe
nunber of cards, we have quite a bit of flexibility today.

If a previous speaker has already covered an issue that
you would like to raise, you nay so indicate in the interest
of time. |If you have subnitted witten comments, please
[imt your oral conments to a brief summary of your witten
comments and help us clarify those.

This is an informal workshop. There will be no sworn

testimony or cross-exani nation of participants. The Board

CAPI TOL REPORTERS (916) 923-5447 4
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and its staff may ask questions to fully understand your
conment s.

The Board will not take any action at this workshop
The Board will take conments received at this workshop under
advi semrent. The Board is aware of the concern about the
applicability of the test for clarifying subterranean
streams flowi ng through known and definite channels. Wile
the Board has statutory jurisdiction over subterranean
streans, the Board is obligated to exercise that
jurisdiction.

The Board and staff are here today to hear fromyou and
to gather information about this issue. Wth that, we wll
hear from staff.

M5. MAHANEY: Good norni ng.

As you are aware, the Water Code provides the State
Board with permtting authority over surface water and
groundwat er cl assified as subterranean streans fl ow ng
t hrough known definite channels. The Water Board does not
have permtting authority over percol ating groundwater
Accordingly, when the State Board receives an application to
appropriate groundwater or a conplaint regarding the
di versi on of groundwater, the State Board may have to
eval uate the legal classification of the groundwater and
determ ne whether it is a subterranean stream subject to

the State Board's jurisdiction.

CAPI TOL REPORTERS (916) 923-5447 5
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In determining the I egal classification of groundwater
the State Board and its predecessors have relied on the
California Supreme Court 1899 decision in Los Angel es versus
Porrer oy whi ch established the distinction between
subt erranean streans and percol ati ng groundwater. The State
Board has interpreted Poneroy and ot her applicable
precedents to require that the foll owi ng physical conditions
exi st for groundwater to be classified as a subterranean
stream

1. A subsurface channel nust be present.

2. The channel nust have relatively inperneabl e bed

and banks.

3. The course of the channel nust be known or capable

of being determ ned by reasonabl e i nference.

4. Goundwater nust be flowi ng in the channel

To facilitate the gathering of information regarding
the test for classifying subterranean streans, the workshop
notice identified the follow ng issues:

One, what legal tests should the State Board apply in
det ermi ni ng whet her subsurface waters should be classified
as part of a subterranean stream or percol ating
gr oundwat er ?

Two, what information should the State Board consi der
when det erm ni ng whet her subsurface waters are part of a

subt erranean stream or percol ating groundwat er ?

CAPI TOL REPORTERS (916) 923-5447 6
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Three, should the State Board propose rules or guidance
for classification of which subsurface waters are subject to
the water right permitting and licensing system adm ni stered
by the Board? |If so, should the State Board propose or
establish those rul es or guidance through admi nistrative
rule naking as a proposal for legislation in a precedent
deci si on or through other nmeans?

MS. CHAN: The case |law that established the test for
subterranean streans dealt with property in the southeastern
end of the San Fernando Valley, as you can see fromthis
projected nap, and the |ine of question is shown in purple.
This area is also called the Los Angel es River Narrows. W
anticipated that there m ght be sone discussion of this case
or this area, so this map is provided for your use. And it
may be hel pful when di scussi ng geographi c areas.

This is a geologic nap of that sanme area, and this is a
bl omup of the Los Angeles River Narrows area, also showi ng
the Iand and the inportant deposits, the bedrock, the
alluviumin yellow, older alluviumin orange-red and bedrock
in all those other colors.

Pl ease feel free to refer to these maps if appropriate
to your discussion. W can bring themup easily. W'Il be
happy to display any of these projections at your request.

H. O. BAGGET: Thank you.

Wth that, we begin.

CAPI TOL REPORTERS (916) 923-5447 7
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Steve Hall, ACWA, had a nunber of speakers.

MR. HALL: Good norning, Menbers of the Board and
staff.

My nane is Steve Hall. | amthe Executive Director of
the Association of California Water Agencies.

| want to begin by thanking the Board for the workshop
W requested it. And | can tell you that in the tine
bet ween February and today, we have tried to use the tine
given by this interval and in preparation for this workshop
wisely. | think the result has been, although we don't have
definitive answers for you today, | think you will find a
nunber of speakers echoing the same thenes, not only those
that are designated to speak on behal f of ACWA, but others
who will follow

And | think while we don't have definitive answers to
t he questions posed by the Board in its notice, | think we
can provi de and have provided, both in our witten response
and in what you will hear today, sone input that the Board
will find valuable and useful as you deliberate.

It is our desire to continue to work with the Board and
the staff, because | think you will all agree having dealt
with this issue, it is hard enough to sort out the facts and
equities in surface waters where you can actually see the
water nmoving. |Its order of magnitude is nmore difficult when

it is underground. You really don't know what you have.

CAPI TOL REPORTERS (916) 923-5447 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Even the opening presentation by the staff indicates the
standard that is being used today is over a hundred years
ol d, based on case law, and it is inperfect, | think we
woul d all agree. However, there have been a nunber of
i nvest ments made over this 100-plus year period based upon
that | egal standard.

So | think the Board is right to proceed cautiously as
you nove forward in a way that would in any way
fundamental |y or pernmanently change the standard.

Neverthel ess, | think what you will find is that the experts
-- and | amgoing to try to get out of the way as quickly as
possi ble and I et the experts address this. The experts do
agree that there are criteria that would be hel pful to the
Board as you begin to westle with this definition of what
is under the Board's jurisdiction and what is not.

W tried to answer the questions that the Board posed

inits notice in a letter that we subnmitted dated April 18th

under our letterhead. | want to recommend to the Board that
you read this docunment. | think it is a very well
consi dered, well thought out piece of work. | can say that

freely because | had very little to do with it, though we
have sone proni nent experts who did work on it. And even as
a layperson, | found it extrenely hel pful and
under st andabl e.

Now i n summari zing our witten response in response to

CAPI TOL REPORTERS (916) 923-5447 9
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the first question, what |egal test should the Board apply,
we believe that there needs to be sonehow a nelding of the
bed and banks test and sone criteria that should be

devel oped by the Board. | will speak about this nore in
just a few minutes as to how the Board should go about it,
addressing and utilizing this criteria. But basically the
criteria should be that whatever test is applied should be
wor kabl e and repeatable. That is, that a reasonabl e person
know edgeable in the field could use this criteria tine
after time and cone up with fundanentally the same kinds of
answers, although, obviously, each case is different and so
t he exact specifics mght and probably will differ from case
to case.

Second, it should result in no major changes in the way
percol ati ng versus underfl ow should be determined. And | go
back to what | spoke of earlier; that is, what we have al
used as a legal test should not be turned on its head by
what ever the Board does. Because it would, frankly, we
believe it would result in legal chaos in terns of how
peopl e have expected the rules to be enforced and how t hey
m ght be enforced in the future.

And, finally, those criteria should result in
determ nations that reflect as closely as possible rea
conditions, i.e., what you actually find in the field.

Because we know it is going to be different in each and

CAPI TOL REPORTERS (916) 923-5447 10
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every case. W also know that is hard to do, but worth the
effort.

Now, in response to the second question -- by the way,
I"msummarizing briefly. Ohers that will followw Il go
into nmuch greater detail in terns of their responses to the
guesti ons.

What information should be considered by the Board?
There are four that we enunerated. One, a hydraulic
connection between surface and groundwater. Two, the age of
the water, knowi ng that the age of groundwater if it's much
different than the surface water is likely not to have cone
fromthat source. Three, the water chemistry. |If it is
much different, there has to be at |east some way to explain
the difference in the chemical makeup of the water or it is
not likely fromthe same source. And, four, the hydraulic
gradi ent needs to be consistent between the surface and
gr oundwat er .

In answer to your third question, should the Board
propose rules or guidance for the classification of what
subsurface waters are subject to the water right permitting
and |icensing systemby the Board, this is probably the nost
difficult of the three questions to answer. And, in fact, |
don't think there is an answer, per se, that | can give you
today. Perhaps others will be willing and able to vol unteer

a nore definitive answer.

CAPI TOL REPORTERS (916) 923-5447 11
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In ACWA's estimation the best way to approach this is
for the Board to convene a panel of experts to work together
to try to provide the guidance necessary both for the Board
and for the parties to ascertain what sort of guidance is
possible to do that neets the tests that we all need to have
met here, and | will get to those in just a few nonments.

Start with a panel of technical experts and work toward
sone consensus of view on what sort of guidance the Board
shoul d provide. And then, assum ng we get consensus anobng
those experts, | think it would be appropriate and
relatively easy to put that in the formof |egislation.
Ooviously, the Board staff and Board itself would have to be
satisfied with this consensus approach. Assum ng that can
occur, we think it would be fairly easy to inbed in
| egi sl ative | anguage those consents and get it passed
relatively easily by the State Legislature so that we can
all have the clarity and the consistency that we desire
whi |l e again reserving the precedent that has been set for
now over a hundred years.

Now, | think we all understand that consensus, while
possi ble to reach, nmay not be reachable within a matter of a
few weeks. | will tell you that ACWA has, being the rosy
optim st that we are, we have devel oped sone pl ace- hol der
| anguage and so that in the event we can all cone together

in the fullness of time, and the fullness of tine is brief

CAPI TOL REPORTERS (916) 923-5447 12
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tinme, then we can actually pass legislation this year

In the event that doesn't occur, we can al ways address
this issue |legislatively next session. One way or another |
think ny point is that ACM is ready and willing to proceed
expeditiously if and when we can reach a consensus vi ew and
try to get sonme legislative action on this so that we all
under stand what the rules of the road will be.

In closing, let ne just say there are four points we
believe that are inperative, four principles if you wll,
that have to be preserved in whatever the Board does.

First, California's groundwater history has been
characterized by local control. W believe that needs to be
continued. There are, of course, concerns about that |oca
control and have been concerns for a nunber of years. That
is why AB 3030 was carried by then Assenbl yman Ji m Costa and
sponsored by ACWA and is today the pattern, the nodel if you
will, of how | ocal groundwater nanagenent plans are to be
devel oped.

| have to say that in the years since AB 3030 passed,
we have seen a nunmber of successful groundwater management
pl ans i npl enented based on that nodel. | think that can and
shoul d continue as the pattern and practice of California
with respect to the groundwater nmanagenent.

Second, | spoke of this before but it bears repeating,

that is whatever is done has to provide certainty and

CAPI TOL REPORTERS (916) 923-5447 13
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consi stency, so that all of the parties understand what
those criteria that the Board ultimately adopts will result
in. They can nake a reasonabl e assunption about how their
groundwat er basin will be addressed, if and when the matter
cones before the Board.

Third, and again this bears repeating, we have to
protect the investnents and the legitimte rights that have
been established by peopl e who are now punpi ng groundwat er
under the existing |law and gui dance that case |aw provides.

And fourth, we have to settle this issue of where the
State Water Board's jurisdiction ends. That was ny staff
telling me ny tine is up, | guess. Let ne just repeat.
There has to be clarity in where the Board's jurisdiction
ends. What is that distinction between subsurface flow and
percol ati ng groundwater? W frankly feel that, and | want
to be careful in how !l say this, we feel that the staff
reconmendation in the case that is before the Board now is
wel | -intentioned but does extend beyond what the Board's
jurisdiction is today, which is, frankly, why we are
interested in pursuing legislation so that the Board knows,
the Board staff knows and the parties know where that
jurisdiction Iine should be drawn.

And | can assure you that ACWA and its nmenbers will
continue to work with the Board to neet the principles, the

objectives, that | have outlined in those four objectives

CAPI TOL REPORTERS (916) 923-5447
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that | just mentioned. Wth that, | will be happy to answer
guestions. Following ne will be Jerry Shoaf, an attorney
who is a nenber of our State Legislative Conmttee and Lega
Affairs Commttee. He will be here in place of Bob Maddow,
our Legal Affairs Chairman.

MEMBER FORSTER: | have a question, Steve. Wen you
tal k about and you nention the |legislation, have you al ready
done a nock-up bill? And are you going to share that with
us so we don't go down a |ot of convening and having --

MR. HALL: W do have sone | anguage that has been
drafted, and I wouldn't say that it is ready for sharing
wi th anybody outside of the fanmily because | amnot sure we
have agreenent within the fam |y about that |anguage yet.
But the intent, Board Menber Forster, is to, as quickly as
we can, get consensus around and approach. As soon as that
happens, we will be happy to share it with the Board and
staff. And, obviously, we would like to do that sooner
rather than later, in the event we can get consensus around
the technical, that needs to be addressed.

MEMBER FORSTER: So when you say short, what tine frane
are you tal king about to consider convening a panel of
experts and then you tal ked about perhaps getting a bil
this year? So what tine franme are you tal king about?

MR, HALL: | don't nean to cute be here, but | wll

tell you that | go back and forth on that issue. | have

CAPI TOL REPORTERS (916) 923-5447 15
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been in on just a fraction of the conference calls that have
been convened by ACWA and others to address this issue. W
were in a brief conversation before this workshop

So it sort of depends on which day you ask ne how | ong
| think it will take. There are tinmes when | think we could
fairly easily cone to sone agreenent anong the technica
experts. And there are other times when | amnot so sure
And | do think that we can and actually have franed the
issue within -- the ACWA fanmily has franed the issue. |
think you will hear enough about that framing to agree that
we have done a pretty good job of drawing the lines around
this issue. And | guess to sone extent it depends on how
far the Board is interested in going in terns of providing
clarity. Everybody wants clarity until you get into
the nmessy work of providing it. Then what you find is the
cases are so different and the distinction between
percol ati ng groundwat er and underfl ow are so nebul ous that
it really is -- it will require a balance between trying to
provide clarity and trying to preserve flexibility so you
can address each case as it cones.

There was one person -- and | guess | would argue for
this. That we need to sonehow devel op a systemthat
provi des for adaptive managenent so you have rules of the
road, but then you have a robust sort of interactive system

that allows you to use those rules as flexibly as you can
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and still preserve certainty.

There was one person in our discussion this norning
t hat suggested that if you can convene this expert panel
whi ch we strongly recommend you do, that you don't convene
it and then disband it when the i mediate work is done,
that you use that panel as cases cone before you as a
resource for you. And they obviously wouldn't and coul dn't
take your place as a decision-nmaki ng body, but | think the
Board and the public would be well served if you would use
them as an advisory group to help you sort through the
equities and facts in each case.

MEMBER FORSTER:  Thanks.

H O. BAGGET: Any other questions?

MR. HALL: Right now I'mpretty happy about that and
Will turn it over to Jerry. Jerry will be followed by Steve
Bachman who will al so be speaki ng on behal f of ACWA

MR, SHOAF:  Morni ng.

As Steve nentioned, | amon the ACWA Legal Affairs and
Legislative Committees. | amstanding in today for Bob
Maddow who unfortunately could not be here and sends his
regrets. He was principal draftsman of the position
statenent that ACWA submitted.

So what | amgoing to try to do is to sinply highlight
sone of the legal points raised in the ACWA statenent and

then Steve Bachman will address sone of the technica
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points. | amgoing to add a footnote because | submitted
some information on my own.

Wth regard to the first question: What |egal test
shoul d be used to classify groundwaters as either
percol ating or part of a subsurface stream or underfl ow,
and whet her the existing, venerable Poneroy standard shoul d
be junked or nodified or retained? | think you can see from
the ACWA statenent that ACWA has concl uded that it shoul d be
retained. But over the |last hundred years or so technol ogy
has changed. W now have the ability to |ook at a far
greater nunmber of factors with reasonable certainty then
were available at the tine the Pomeroy decision was
render ed.

As a result, ACWA has concluded it woul d be best
retai ned, the Ponmeroy test, standard, the |egal standard,
but take into account in its application the hydrogeol ogic
anal yses that are now available to us in determ ni ng whet her
and where a stream system has bed and banks and whet her they
are involved in the subject application

So retain the legal test, but nodernizing it leads to
sone ot her subissues, if you will. The first would be -- on
the first ACM subrmits that it would be helpful if the State
Board woul d consider limting its jurisdiction to underfl ow
There is a reason that we feel that. The first is that true

subterranean streans are a rare occurrence in California.
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And it would be very hel pful to not include those rare
exceptions as part of the general application. That would
narrow and sinplify the problenms follow ng procedures.

Secondly, we think that when the term "subterranean
stream’ was used in the Pomeroy case and in legislation it
was intended to refer to underflow. And lastly | guess
covered the third. 1t would narrow and sinmplify the
approach to the probl em sol ving.

Coupl e of other points to keep in mnd. |If the Pomeroy
standard is nmodified, the first is that the presunption that
underground water is percolating water should be retained.
We think that is very inportant.

Secondly, that the existing punpers that woul d be
affected by a nodification of the rules should be protected
sonmehow, perhaps by a grandfather clause. The reason being
that our statew de econony is based in very large part on
punpi ng of groundwater for donmestic and agriculture
purposes. As Steve nentioned, turning the current rule on
its head woul d cause great economic disruption or at |east
has potential for doing so.

Next point | would Iike to address is the
i mpl enent ati on on any change in the existing rule and how
that should be undertaken; that is, by adm nistrative rule
maki ng, by precedent decision, by legislation. And I think

as you heard Steve mention, it is ACM consensus that it
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shoul d be undertaken by legislation, for the reason that
there is concern whether the State Board has the authority
to change a rule that was initially created by the
California Suprene Court and adopted by the Legislature in
Wat er Code Section 1200.

To elimnate any chall enge or concern in that area we
think it would be best for the State Board to try to conme up
with a consensus on nodification, if you will, and then
formal i ze that change to the Poneroy rul e through
| egi sl ati on.

The place hol der that Steve has nentioned has been
considered by the Legislative Committee. And | agree with
Steve, we're not ready to share that one with the world
yet. | think the hope is to include in it -- for exanple,
currently it doesn't really answer the question where do you
draw the line. | amnot sure that question is answerable.
It does not include any of the elenents that we think we
m ght want to consider, including in that determ native
process should you use water chemi stry, for exanple. Those
sorts of anal yses hopefully could be agreed upon and then
included in a formula in legislation that m ght be nore
directive and nore specific. And the current placehol der
does not include any of that specific type of direction

Lastly, | would Iike to talk very briefly about the

procedures. It would be, ACWA thinks, a good idea to hold
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an initial hearing on the filing of an application to
appropriate groundwater to make sure that it is, in fact,
underfl ow or part of a subterranean streamsystemif you do
not restrict your jurisdiction to underflow by your own
initiative. The reason for that is as you sawin this case
-- well, what you saw, but as some of us believe happened,
the filing of the application virtually ended up with a de
facto ruling that you were | ooking at sonething w thin your
jurisdiction that was part of a streamsystem And we think
that if that could be avoided in the future by automatically
having a hearing to nake sure that it is either underflow or
part of a stream systemso as to avoid that initial
assunption that it is something within your jurisdiction

Lastly on that point, we think it would be good if the
State Board staff was not in the position of advocating a
position on the classification of groundwater.

On behalf of my clients in Southern California
submitted a brief letter and meno that nmy partner Steve
Abbott had put together referring to the Arizona rules on
determ ning and mai ntaining the difference between
percol ati ng groundwat er and streamflow. And the point |
wanted to raise and | hope raised in that letter was
what ever criteria you cone up with I hope that the practica
approach is not forgotten; that is, to use the term"bed and

banks" in the sense that they are ordinarily used by the
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operating water world. That would be hel pful to keep that
in mnd.

Thank you for your tine.

H O. BAGGET: Any questions?

MR. SHOAF: Do | have to answer questions?

MEMBER BROWN: Jerry, in your suggestion, one of them
was that the State Board limt its jurisdiction to underflow?

MR, SHOAF: Yes, sir.

MEMBER BROWN:  Coul d you give ne your definition of
what you mean by underfl ow?

MR, SHOAF: Underfl ow woul d be connected to a surface
stream systemif year-round or -- | have just frozen -- on
its seasonal work, whether or not it flows year-round that
has -- that is part of the bed and banks geographi c geol ogi c
system M concern is that --

MEMBER BROWN: That there is a direct hydrol ogic
connection between the surface flow and the groundwat er
under neat h the streanf

MR. SHOAF: Yes, sir. You are dealing with a | awer
here. | amactually going to refer that question to Steve
and the other experts. But basically that is ny
under st andi ng of the way ACWA would like to see it work

MEMBER BROWN: Al right.

Then the | ast suggestion that the State Board staff not

advocate a position. Can you el aborate on that a little
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bit, Jerry?

MR. SHOAF: Yes, sir. | think that when an application

is filed for an appropriative rights pernmt, that it is not
appropriate for the State Board staff to actively canpaign
on that issue, that the application represents one for
sonething within the State Board's jurisdiction or is not.
As we saw in the Paurma and Pal a cases, it, in our m nds,
creates an inherent conflict, because State Board staff
shoul d be advising you folks on the proper role for you to
pl ay.

MEMBER BROWN: | understand now. You cleared that up
Thanks.

That is all, M. Chairnman.

H O. BAGGET: Followup on that. Mary Jane has a
foll owup on John's.

| guess you would argue that when an application is
filed, and there would be a presunption that it is
percol ati ng groundwater, we have a | aw and noti on-type
hearing, much like a | aw and noti on cal endar where one
hearing officer makes a call? Wuld you propose then that
the entire Board go back and vote on that, have a formal --
like a formal water rights process? O would you propose
that a hearing officer can actually hear the evidence on
t hat presunption, whichever way you want to wite the |aw,

and then nmake a call right then it is in or out?
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MR. SHOAF: | think that would be appropriate. | thin
the concern is notice go out and anyone that is challenging
or wishes to challenge the application on the basis that is
not sonething within the Board's jurisdiction would have an
opportunity early on to raise that concern, a challenge, an
not be faced with an assunption that by accepting the
application, the filing of the application, that there is -

H O BAGCET: Muich like law and notion. You have a
hearing officer. | guess the question is then would --
normally the way that it works or the way it works legally
is that it goes back to the full Board for another -- the
hearing officer make a recommendation with staff, then it
conmes back to the whole Board to vote on that, which is
fairly -- we can talk three or four nonths here pretty
easily.

MR SHOAF: Yes.

H O, BAGGET: That is sonething to think about. If
anybody el se --

MR. SHOAF: | appreciate that concern

H. O. BAGGET: That woul d probably take a change in the
law, likely. How -- if that is an idea, how would you see
that flushed out a little nore?

MR. SHOAF: | think that needs to be given nore
t hought, certainly by ne. It nay have been given nore

t hought, but | am not aware of the concl usions.
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MEMBER BROWN:  You are tal ki ng about the concern of
bi furcating our staff. |t appears that we have staff set
aside, a position already devel oped, and advocating a
position one side or the other and opposed to the staff and
hearing officer which are the neutral party.

I's that what you're concerned wth?

MR. SHOAF: Yes.

MEMBER BROWN:  Thanks, Jerry.

H O BAGGET: Mary Jane.

MEMBER FORSTER: | think they have asked questions that
| was going to ask. | ampretty okay with that. | amstil
intrigued by the request that all of the petitions for the
-- what do we call them-- applications. | amsorry, all of
the applications be heard by a Board Menber. Maybe if
everybody was confortable with the process and criteria and
the definitions and all of that, then we would be able to
stream ine the application process. But | know what you are
asking -- | know what you are asking for. | know you want
to have due process and know when these things are happening
so you have input. And | amjust trying to think of how
many of those come in and how much -- how t hat woul d work
out. But we will give that real serious thought.

MR. SHOAF: | didn't discuss that point with Bob Maddow on
the phone. It nmay be that that the concern was addressed

toward the present situation. |If there is a change in the
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standard, everyone will feel nore confortable. That could
be a aw and notion-type brief hearing just to see if
anybody wanted to conplain. W will discuss that anbng
our sel ves.

H. O. BAGGET: Thank you.

MR. SHOAF: Thank you.

St eve Bachman is next.

DR. BACHVAN: | am Steve Bachman. | amchair of the
ACWA Groundwater Conmittee. | amalso the groundwater
manager for the United Water Conservation District and work
al so for the Calleguas Water District.

I have a Ph.D. in geological sciences so | represent
the nore technical side of this. |If you ask ne a |l ega
guestion, | won't try to answer it.

W have been wei ghing sone different possibilities
here, and | think -- let nme just address the one fundanental
thing first. And by the way, | amgoing to be followed up
by three other groundwater professionals. And | think we
all are just doing sonething a little different fromthe
table fromour different experiences here.

I think you are going to hear hopefully between the
four of us, we are going to fill in sonme blanks here that |
won't be able to fill in nyself entirely.

One of the things, though, that | think bothered

everybody is the use, fromtechnical side, is the use of
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subterranean streans in the first place. Subterranean
streams is an 1800s' term nol ogy. Nowadays when someone
uses subterranean streans, professionally they are | ooked at
somewhat askance. Basically it is dozers and people who are
trying to sell sonebody on the underground streans that cone
fromwherever it is, the Sierra, the Geat Lakes, wherever
it is, arecharge fromthose areas. You hear that. I
don't think nost professionals use subterranean streams. |
think that we are on better footing when we tal k about
underflow, and I will take on that particular question from
you.

Underflow as we see it is an underflow of a surface
body of water. 1In this case, primarily a stream And what
we are talking about is the area of the under -- that is
under the influence of the surface water that is either
correctly beneath the stream or perhaps along its banks as
wel |

Now the question that is the tricky one that we are
going -- we are not going to tell you we have the answers at
this point is where you draw the |ine where that underfl ow
stops and where the rest of the basin occurs, the
percol ati ng groundwater part of the basin. That is really
t he fundanental question.

Now, one of the things when we considered how to

potentially test that, there was the reaction at first was

CAPI TOL REPORTERS (916) 923-5447 27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just to throw bed and banks out entirely. Because nany of
us felt that it was not a really appropriate technical way
to look at the situation. The problem however, when you

t hrow bed and banks away conpletely, is you are probably
upsetting the apple cart entirely and there nay be no water
rights left in California. W don't think that is

particul arly good.

So what we are trying to do is look at a situation in
whi ch we preserved bed and banks, but nodify it or bring in
other information in addition that are equally as inportant
as bed and banks. The reason | said equally inportant is
think what we said in our letter there was virtually
unani nous opi nion that the Pauma and Pal a basin basis was
i ncorrect.

From a technical side | think al nbst everybody that we
talked to -- in fact, everybody | talked to agrees with
that. The reason we think that that occurred was that the
bed and banks becane the controlling geol ogic factor that
was applied. Oher information that was brought in was
al ways subservient to bed and banks, and we do not believe
that that is a correct opinion. | won't cross the Iine here
-- | probably just crossed the Iine on tal ki ng about that.
It isthe last tinme | will nmention Pauma and Pal a Val | eys.
That is just the reason we are here because we all felt that

way.
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MEMBER FORSTER  Just for those that weren't here, we
haven't finished the hearing that case yet and this isn't
the tine hearing on it. That is why you have to be really
sensitive so that nobody is disenfranchised.

DR. BACHVAN: | won't nmention it again.

MEMBER FORSTER  Thank you.

DR. BACHVAN: But coming back to the kind of test that
we have, we believe that we should not upset the apple cart
so that we should create sonething in which we are not
havi ng maj or changes, but at the sanme tinme we are bringing
nore geologic reality back intoit. Frankly, in the 1800s,
as other people following me will say, we are in the Dark
Ages knowi ng of what happened in groundwater. There was
very little understandi ng of what went on in groundwater, so
you woul dn't expect these other tests to conme in to play.
Probably the nost difficult thing is to have a test that is
wor kabl e and repeatable. Something that isn't just if you
put ten groundwater professionals in a roomthat five of
t hem woul d agree with one, sonebody el se woul d have sone
ot her idea and the rest of them would have sone other idea.
You obviously don't want that. | think that is probably the
nmost difficult proposition is to decide, how to play sonme of
the other criteria.

We think, however, that it can be done. You wll hear

this, seeing other people's advance testinony, you are going
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to hear this until you are tired. W all believe that there
shoul d be a technical panel that does | ook at this. Having
been t hrough sone of the discussions with ACWA, | do know
how i nportant everybody's experience is in this. | think
you need to get several people in the same roomthat have
had experiences in different places so if they say, "Let's

have this be the test," and someone says, "But if you do
that here in this basin, it wouldn't work," so you go back
to the draw ng boards again.

I think that institutional experience is very inportant
to bring in here so you know sonething is going to be
wor kabl e.

What kind of information should be applied, and we
supplied you with a list which is basically the list that we
supplied to you in February. And this was not meant to be
an exhaustive list. It also wasn't nmeant to be a list of
things that a single one would be determinative. W believe
that you have to bring all these different things in to
play. And Steve Hall mentioned some of them A hydraulic
connection to the stream to the underfl ow underneath the
stream or on the sides of the stream

There shoul d be some good connection there. W have
suggested a test, although it doesn't necessarily have to be
a definitive test. That is that you see sonething that

basically reflects the stage of the river when the river is
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hi gh. Maybe during one part of the day even that the
adj acent groundwater woul d show the sane thing. Again, that
is just a suggestion.

Anot her one, age of waters which is a little trickier
It is one of those things if the surface water is zero years
old and the groundwater is five days old that is underneath,
is that enough of a difference? Cdearly not. | think
sonething |i ke age of water would do, it would be sonething
that if the water that you are looking at is a hundred years
old or 50 years old, then the presunption of percolating
groundwater is very strong. So it wouldn't be sonething
that you could be just a fine Iine. Something that you see
a big extreme that would be, perhaps by itself, a definitive
criteria.

Anot her one woul d be water chemistry. As nentioned
before, you are going to hear this again. Witer chem stry
you can al so use as well. Again, the whole basin has the
sanme water chemistry as that river that is probably not
definitive because it may all have the sane source. |If,
however, an area of the basin or the mpjority of the basin
has water chenistry that is different fromthe river, then
the presunption would be that the source is different. It
has had sone | onger travel tinme down through the sedinents
to pick up the mnerals that nmake it different water

chem stry, and that woul d be enough tine that you woul d not
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have any direct connection to the river and woul d be
consi dered percol ati ng groundwat er

Hydraul ic gradi ents can al so be brought in for a
nunber of wells, both well tests or looking at just static
water |l evels to determ ne whether or not what kind of
connection you mght have. Again, rarely, |I think, are
these single itens going to be definitive. Al these things
need to be brought in with the other criteria.

That brings up a point that Steve Hall nentioned to ne
that he didn't mention, and | think this is really
important. And that is that | think we have to start in al
of our thinking with the presunption that whatever we are
| ooking at is percolating groundwater. Essentially, the
state |law says that, and | think we all agree that is the
way to start, presunption of percol ating groundwater and
then you | ook at whether or not it has surface water
connecti ons.

Finally, | think that what is nobst inmportant here is
that we do have a lot of tools that we did not -- didn't
have in the past. W have lots of experience. |In bringing
t he experience and tools together in a panel and consider
some of those criteria, | think, are definitely the best
paths, so we are |ooking at sonmething that is closest to
technical reality without basically overturning water rights

t hat have been established for years.
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Thank you.

H O BAGGET: Yes.

MEMBER BROWN: Steve, let's talk about the technica
panel for just a mnute.

DR. BACHVAN: Ckay.

MEMBER BROWN: Are you tal king about establishing a
techni cal panel to help establish criteria for
determ nations or a technical panel to review the evidence
for a decision?

DR. BACHVAN: | think there are two parts to that
guestion, obviously. The first one, | believe it is
i nportant to have a technical panel to | ook at factors and
potentially how to use the factors. For your staff to do
t hat .

MEMBER BROWN:  For a deci sion?

DR. BACHVAN:. Recommendations for your staff and for
you.

Factors that would be used and potentially how they
woul d be wei ghted, what sone of the criteria would be.

MEMBER BROWN: Establishing criteria?

DR. BACHVAN: Establish criteria. That would be the
first task I think we are tal king about here.

MEMBER BROWN: That would be very hel pful. What about
your technical conmittee to nake determ nations on rul es of

evi dence?
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DR. BACHVAN: | think that, and that has been obviously
nmentioned before. After this first -- after this initial
fact-finding or whatever we want to call it conmittee to
| ook at what criteria, what factors, mght be used, then
think it would be a shanme to just wal k away fromthat kind
of expertise when your staff and you are faced in the future
wi th tougher technical decisions. | think that it or a
conmittee like it could be used at a later time as a
technical committee to bounce sone of these things off of.
Because | think it brings in not only people that are every
day working with these kinds of things, but also brings in a
wi de expertise fromacross the state potentially |ooking at
di fferent kinds of basins and realizing how things work in
one situation and what kind of test nmay be applicable to
this kind of basin. So I think perhaps an advisory role as
a second part of it. Maybe not the sane commttee.

MEMBER BROMN: Here is sonmething interesting that |
have observed as a hearing officer for several of these
i ssues, is that officials which | have a great respect for
have given testinmony for the record opposite to one anot her
wi || have experts in engineering, geology and all of this,
they are representing their clients to the best of their
ability. And they provide evidence and it is supported by
years of being a professional. And interesting enough, we

can have anot her professional with the sane credentials on
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the other side of the dais giving evidence just the
opposi te.

And we need sonebody to help sort through this to see
where the preponderance of this evidence lies. |If we bring
in outside experts, attorneys, engineers and geol ogi sts,
that normally work for a client how would that conpare, do
you think, with staff that has no clients, in trying to make
a fair deternination based upon the rules of evidence? See,
anot her problem | have observed is that regardl ess how nuch
one of us may have experience in a given area, and often we
do as Board Menbers, that is part of the criteria for being
sel ected, but that experience and know edge that we have
cannot be used in nmaking a determination if the parties
don't get it into evidence. CQur decision is based upon what
is subnmitted by the parties.

So the question begs -- | can see where a technica
conmittee could be very valuable in helping to establish
criteria, and I for one would welcone that. | haven't yet
figured out how we can use that same sort of energy w thout

bi asi ng one party or the other.

DR. BACHVAN: | understand what you are saying. Let ne
answer -- there were several questions inbedded in those
conmment s.

The first one is we wouldn't be able to consider any

evi dence that was not brought in during the hearing. O
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course, once you have established criteria that are
i mportant, hopefully the consultants that are involved in
that will bring information to bear based on those different
criteria. So hopefully we'll have a better perspective of
what is happening, a wi der range of evidence. Hopefully
that will answer that part of it.

Let me bring in alittle personal experience here, and
being a consultant nyself, | don't want to bad-nouth
consul tants. Usually when you end up working for a single
party, you have a tendency to use your own know edge,
obvi ously, and your own experience, and you start coni ng
down a path of interpretation. And there are not a |ot of
checks and bal ances fromthe w de breadth of know edge of
the field necessarily that you are doing that.

VWhat | think we are | ooking for, we are |ooking at
sonething in which we can bring that wide breadth in
there. Let me bring an exanple. | worked for one party on
t he adj udi cation of Santa Paul a Basin which occurred four or
five years ago along the Santa Clara River in Ventura
County. Part of the court settlenent of that was to put
together a technical committee to answer the questions that
cane up during the adjudication. Basically, what was the
safe yield? Wat kind of operational nbde can you have?
So, we put together a technical conmttee to answer that.

And the technical comittee was made up of exactly the sane
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techni cal people who worked for the different three parties
in the adjudication who all disagreed about what the safe
yield was.

We are now on the same road, coming up with the sane
concl usi ons because of all the interaction that we are
havi ng al ong the way. One person says, "Wll, you know, if
you meke that interpretation, maybe that is not going to
work if you conme down here." You try to convince -- bring
in your own experience to convince everybody of the other
parties of where to go. W are in lock step on this one
ri ght now where we were not when we were all comng in from
alittle different aspects with perhaps different
i nfornati on and di fferent viewpoints.

So | think that the conmmttee |looking at this is maybe
alittle less worrisome. |f you have two different parties
that are bringing this to you that are in disagreenent, when
you have a larger group that can kind of start from scratch
and bring everything to bear, talk out the problens as they
conme up with pieces of the interpretation, |I think you are
nore likely to get some resolution than if you have two
parties, obviously opposing ends, to start with., | think it
is a workable thing, if that is what you are worried about.

The rul es of evidence, obviously, hopefully the party
will get that in as you know what the factors are that are

going to be considered. It is a long answer to your
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guesti on.

Did | cover everything that you asked?

What did | miss?

MEMBER BROWN: We have a | ong day.

MEMBER FORSTER: | was just going to nake a comment. |
know what M. Brown is concerned about. There is a process
that we just can't abrogate to an advisory conmittee the way
the State Water Board works on neki ng these kinds of
decisions. | wouldn't expect you to be a hundred percent
famliar with that. W have other nodels of what you are
asking for. That we have Tetratech that helps with certain
permits in front of the Board, Water Reclamation sumit that
neets quarterly. |1 amthe Board liaison on that. They
bring up a lot of water reclamation issues. There is a
Storm Water Task Force that neets and really tal ks about the
storm wat er issues.

So we have other nodels that are hel pful that don't
really get into the fornmal process that the Board has to go
t hrough on applications and pernmits. But they assist in a
ot of different ways. So those are things we would have to
expl ore.

DR. BACHVAN: | think that is really the role we are
tal ki ng about here. W are not talking, at |least | am not
personal |y tal ki ng, about a panel here that is going to make

a decision for the Board and the Board staff. | don't think
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that is what we are talking about. | think we are tal king
about bringing a perspective and advi ce.

H. O. BAGGET: Thank you

Next we have Anne Schnei der

M5. SCHNEI DER: Thank you, Chairman Bagget and Menbers
of the Board. | am Anne Schneider with the firmof Ellison
& Schnei der in Sacramnento.

At your February 2nd workshop | shared nmy thoughts with
you about the need for a thorough nodern anal ysis of
groundwat er classification issues. | recommended at that
wor kshop that we have a di scussion, such as the discussion
we are having today. |In particular, | recommended that you
seek input fromthe very best experts in the field of
groundwat er hydrology. And in ny view, this panel here
today, which | will introduce in a nonent, is exactly that.
It is the nost stellar panel that could be convened on
groundwat er hydrology in California today. These are three
of California's forenbst experts.

I want to follow on your |atest set of questions by
noting that I nyself and none of these experts are here on
behal f of any client. That was sort of a rule of engagenent
for participation in this panel. Because | was concerned
and these experts are concerned that you understand that
they are bringing to you their extensive expertise and

teachi ng experience as well and want to use that to make
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that available to you to nove forward on this issue.

| think Joe Scal manini said in one of our preparatory
conference calls it is scary that so little attention has
been paid to this groundwater classification issue for a
century. It is time to bring a great deal of attention to
it. Joe Scalmanini is a registered civil engineer. He has
over 30 years of experience in groundwater hydrol ogy. He
has a very well-respected firmin Wodland, California. It
is specializes in every aspect of water well drilling and
groundwat er hydrol ogy. Joe has taught and consulted
ext ensi vel y.

Dr. Dennis Wllianms is a geologist, a certified
hydr ogeol ogi st and groundwat er hydrol ogist. He also has
over 30 years of experience. He has a consulting firmin
Clarenont, California, in Southern California, and he has
taught and consul ted throughout the world.

And Dr. David Keith Todd is a registered civi
engi neer. He has over 40 years of experience in the field
of groundwater hydrology. He has a very well respected fir
in Emeryville, California. He is Professor Enmeritus of
civil engineering in the University of California at
Ber kel ey and he has taught and consulted throughout the
world as well.

Al'l three of these experts have worked fromtine to

time, many times, on the issues of groundwater
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classifications. They have worked on these issues in
California and t hroughout the world. | have asked that they
speak openly on the questions that are presented. They have
jointly prepared witten coments which have been submitted
to you. But | also asked that they interrupt one anot her
insert their thoughts and be as infornmal as possible to
stinmul ate and exchange for you.

| know, M. Bagget, that it is up to you, but it seens
appropriate that they may be interrupted by Board Menbers
who have questions at any tine.

There are two nain thenes that echo in various respects
the statenents made by the speakers on behalf of ACWA. This
is not an ACWA panel. This is a separate panel, and yet
there is extensive agreenent. The first of these two thenes
is that we all have come here because of a very deep concern
that recent Board anal yses of groundwater classification
i ssues do not portend well for certainty in the water
i ndustry.

There is a wider and wider potential application of the
Porrer oy case in ways that many of us believe were never
i ntended. So a huge uncertainty is threatened. And that is
why the roomis filled again today, as it was in February
and as it will be probably every tine you look at this
issue. So, therefore, a thene is: there needs to be

reassurance to the water industry on this question. It is
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time. A hundred years of silence and ignoring the question
i s enough.

The second theme is that we do need a nore
sci ence-based approach. But that, as we have tal ked over
the last two nonths, is not itself sufficient. There needs
to be as well a very clear understanding of what the Board's
intention as to jurisdiction is. The process by which the
Board addresses this neglected but critical issue is to be
an open process. It could be through rule naking, it m ght
i nvol ve legislation, but the issue is so inmportant that it
has to be based on a fully infornmed participating public,
including all the experts that you can nuster.

And the Board should accept in whatever fornmat is
appropriate for your processes the offers it has heard
already and that it will be hearing continually today to
participate in whatever process is set up. W on behalf of
this panel, we believe that the process should begin wth
two separate panels, not one, but two separate panels. This
is extremely inportant. Maybe the work product of these
panels is a white paper; that is one of the reasons we
specifically requested a Court Reporter be here so that we
can help the process along, if a white paper or set of white
papers is what you decide would be hel pful to you.

The first panel would address what is intended to be

jurisdictional to the Board, what is jurisdictiona
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groundwater. | call this the combn sense panel. Wat kind
of solution do you want to have here? Do you want a very
narrow definition of what is jurisdictional or which we have
t hought up until now we had? O do you want a definition
whi ch can go basinwi de as jurisdictional groundwater? \Wat
is the intention would be the commopn sense panel's key

f ocus.

The second panel woul d be the technical panel which |
admt was nostly what | had in nmind when | started a few
nmont hs ago. That technical panel woul d define the
paraneters that should be considered, addressing the
fundament al , geol ogi cal and hydrol ogical criteria that are
used to describe the occurrence, the physical occurrence, of
gr oundwat er.

Then, nmaybe with two white papers in hand what you
woul d hopefully get to is a marriage of the commopn sense
under st andi ng of what intended jurisdiction is and the
techni cal paraneters that reflect the sciences of centuries
since Poneroy was recited by the court.

The trouble is with just the technical paraneters
al one, they can be misapplied. The narriage of the two, of
the intended jurisdiction and technical paranmeters is
crucial. Because no nmatter how your technical paraneters
are defined, if one were so inclined, it could becone a

definition that expands basinwide, if that is the
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intention.

I would like to start this panel by asking each of
t hese experts to address the fundamental geol ogical and
hydr ol ogi cal principles that applied to | ooking at the
physi cal occurrences of groundwater. And then | think as
you have questions or they have questions of one another,
they should proceed. | have a board over here and markers,
color markers. |If you wish to use that, it is inportant
that the Board Menbers see it. W can perhaps position it
in a way you can get to it. | think that at |east one of
you may want to ask that the Poneroy map be put on the
overhead projector. | will leave it to you. | will stand
here, because | haven't anywhere to go, but go ahead and
proceed i n whi chever order you w sh

DR. WLLIAMS: Wuld you nmind putting the Poneroy map
up?

MEMBER FORSTER: | was just going to ask, Anne, to help
us understand where we have been, what we have done and
where we nmight be going, are we going to -- will the pane
be able to say we don't want to use Pauma and Pal a, but may
be.

M5. SCHNEI DER: These peopl e have been instructed not
to utter the words Pauma and Pal a.

MEMBER FORSTER: | knew you woul d know. What |'m

saying is, it will help ne understand if the panel can say,
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you know, previously you have done this. This is what we
recomend. O is it just -- | will just let it go and ask

| amtrying to conpare -- since | have been on this Board,
we haven't done a lot of this issue. You say it's been

negl ected. It hasn't come to the Board. So, this is a good
cl assroom at nosphere to say whatever they have experienced
bef ore and what they think would be better. W are | ooking
for what nakes it better, to hear a |lot of that today.

MS. SCHNEIDER That is an excellent instruction

Dr. WIlliams, would you like to --

DR. WLLIAVMS: This was another map you had. | wanted
to just talk about this a little bit because this is the
foundation for a lot of thinking on this. | reviewed
extensively the legal description of the Los Angel es versus
Porrer oy, but al so as a groundwater hydrol ogist with over 30
years' professional experience. But | also as a boy grew up
in this area and hi ked and canped in the Big Tujunga Wash in
the Verdugo Hills and amvery faniliar

So ny interpretation as a professional and intinmately
under standi ng this groundwater basin, is that in the late
1800s where the city of Los Angel es had 17,000 people and
covered only 30 square nmiles, they were desperately seeking
a water supply which would permit themgrowh. This water
supply was really based on the Los Angel es River which

flowed through here. These are pretty nmuch bedrocks.
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The San Fernando groundwater basin is fed by a nunber
of tributaries, the Big Tujunga, the Little Tujunga and the
Pacoi ma. Everything drains down, collects to the Los
Angel es River area. There is a Narrows here, Los Angel es
Narrows. It kind of forces everything up to the surface.

So if the intent by the engineers in those days was to have
about a 315-acre parcel of land, sone two nmiles long, a
quarter mle wide, right along the Los Angel es R ver where
they would put a cutoff wall or subnerged damto prevent any
outflow, then they would go in with a |long tunnel and sone
|ateral drains and use this to pipe into the distribution
systemof the city. They were quite concerned not only of
the surface water because they made sonme estinates that
there was something |ike 17,000 acre-feet conming into this
two mles, but there was about twi ce that going out.

They realized in | ooking at how saturated the materials
were, that there was a | ot of gaining; the stream was
gai ning, that they wanted to preserve that. They recognized
that you couldn't just preserve the surface water, that you
had to preserve the porous nedia, the groundwater right
beneath it.

They al so extended -- they al so recogni zed that the
supply, one of the supplies to the Los Angel es River, was
tributary inflow fromthe Big Tujunga and Little Tujunga

Creeks. They deened that as very essential to that. The
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intent, as a hydrologist reading this, they were quite
concerned about anything that would interfere with the
hydraul i c connection of what | will call the surface water
groundwat er stream system

Now, considering that this was essential to the growh
of the city in those days, there was a | ot of concern on
that. You know, when | hear the term "underground stream"
"underground river," | get very nervous. There is a couple
of mmjor theories that the Greeks had which persisted
through to the M ddl e Ages which they thought that the
springs were fed by the oceans goi ng sonehow t hrough sone
subt erranean streans or channels and being purified. How
they got up to the springs, they didn't know. There was
anot her one where they felt these |large caverns in the earth
somehow were purified and lifted to the level of the
springs. And probably because that was partially based on
the fact that they lived in |linmestone areas where they saw
t hi s.

The true underground streams, we don't have those in
porous nedia. Underground streans as we will learn a little
later truly are solution channels and |inestone or perhaps
in lava tubes.

So | agree with Steve Bachnman that the underflow of the
river and the channels, the subterranean channels that were

referred to in this early decision are one in the sane, and
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t hey should be connected. The intent -- nmy feeling is the
intent was to be tied in with the river. | think as we talk
today and di scuss anbng ourselves, | just want to |lay that
foundation as to the overall setting.

This is an alluvial groundwater basin. There is no
underground streams or river. In ny work | have come across
a lot of dozers. The first thing they say is, "Here is the
stream across." You know, by the way the nunber of tines
the rod goes up and down tells you the water quality.
thi nk as a nodern groundwat er hydrol ogi st we have to be very
careful when we keep perpetuating those types of terns.

DR. TODD: | would like to begin with a little
Hydrol ogy 1A just to clarify what we are tal ki ng about.

I's that visible?

| apol ogi ze to the audi ence.

Typical streams that we are famliar with here in
California is sonmething like this where we have water
flowing down here at the bottomof the channel and in a
typical river, such as the Russian and Sacranento, the
Salinas, the Kern, the Santa Ana, all these streans that
we're all famliar with in California, we are dealing with
al luvium \What we have as the river, as the | ow point,
under virgin conditions was the drain. So what we had was a
wat er tabl e which would be sl oping down.

H O BAGGET: Can you turn it alittle bit -- | think
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Mary Jane can see. Just twist it so nore people can see.
You can twist it even nore.

MEMBER FORSTER: W are so used to | ooking at this on
the side. W always want the audience to see it, too.

H O BAGGET: Can you see?

MEMBER FORSTER: You can nove it back a little.

H. O. BAGGET: That is great, thank you.

DR. TODD: W now have 99 percent.

The point here is under these conditions water, of
course, conmes in fromrainfall, and it percolates vertically
downward through perneable soils and reaches the water
table. The water then flows fromthat location toward the
river and cones down and actually converges and flows upward
into the stream So that you have a flow pattern that | ooks
schematically sonething like this, a three-di nensional
effect. So the water flowing not in the direction of the
stream but toward the streamas a drain. And under those
conditions the water is nmoving in on sonme sort of an angle
so that it actually is noving in downstream but convergi ng,
actually coming up into the bottomof the streamand forns a
part of it. The fact that we have a streamflowing is that
the groundwater is contributing part of it. That is one
si tuation.

Anot her situation, and we will take the sanme type of

val |l ey down here, and again we have a stream fl owi ng here,
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is that if the water table is |ower than what the river is.
That coul d be a conbination of drought conditions; it can be
conbi nati on of punping conditions, a conbination of flood
conditions. Wat we have is a water table that mght | ook
like sonething like this. And then what we have is water
flowi ng out and away fromthe stream

So that we have then exactly the sane type of geol ogic
conditions in terns of alluviumchannel, the topography, but
the flow direction is conpletely separate.

Finally, the third condition we have, better go over to
anot her page, is again our stream channel but now we have
the water table down here. And we have this groundwater
flowing either toward wells or down towards the ocean or end
of the valley, whatever it may be. Hydraulically it is
conpl etely separate and separated fromthe streamt hat
exi sts up here.

Al three of these conditions can take place at any one
point in the state of California. As a result of that, what
we nay call subterranean streans, which | agree with
everybody that has spoken before, we don't have under ground
streans or subterranean streans. They don't exist here. W
are tal king about a different condition

So this brings up the problemof trying to maintain
this kind of concept where when we have dynanically changi ng

condi tions under different hydrogeol ogic and climatic
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si tuations.

It is very difficult to cone in and try to make rules
or spell out exactly what is taking place. To ne, an
underground stream probably the best exanple | can think
of, is again linmestone which is al nost unknown here in
California in large areas. W do have the salts in the
north, but that is alinited area. And in that case what
you have, because |inestone consists of cal cium carbonate,
which is soluble, you get a fracture. It gradually opens up
into large openings in there, such as caves. You' ve al
heard of Mammpth Cave and nmany caves in the southeast where

water is nmoving in an actual tube, that is an actual

channel. An exanple that | renenmber very well was when |
was working after graduating from Berkeley, | was working in
the linmestone areas in the Mddle East near Lebanon. | was

told about the springs that came out of this area.

| went out on a small fishing boat, out into the
Medi terranean Sea a mile offshore. W cane to a flat area
where the waves were not present. W dipped the water up
It was fresh. W actually had a tube that cane out and cane
up under the sea and fresh water was there. That to ne is a
subterranean stream W don't find many of those here. And
fromthe standpoint in terms of water rights, it seens to ne
that that is a case that has been set conpletely aside from

the kind of conditions we are tal ki ng about right here.
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I will let others speak.

MR. SCALMANINI: A different and inportant point to
recognize in California is that it takes nan al nost
exclusively to create this condition or create this
condition where the table is removed fromthe surface. This
condition probably occurred in essentially every
alluviumfilled groundwater basin in the state of nature.
But nature can't |lower the water table. It can only keep it
fromfilling and overflowing as nuch as it likes in wet
condi tions.

But to build on the sanme subject that's just been said,
that if you look at this, ultimately there is this term "bed
and banks" that was up here at the start. The kind of
occurrence of subterranean streamas Dr. Todd j ust
illustrated, the solution channels and | ava tubes, and they
| ook sonething like this, if they occur in an environment
like this as conpared to that basin scale where they go out
to the full size of the face

An underflow in the true sense of that conponent of
surface water which flows under the surface of that ground
but is contiguous with it, probably looks like it is
confined to sonmething like that as conpared to the scal e of
t he basin.

In our wite-up we tal ked about the fact that froma

nm croscopic scale to a basinwi de scale you can ultimtely
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find sonmething that will use the criteria that at least is
witten down in Poneroy that will set a bed and banks t hat
is relatively inperneable. Some of the words we used --
sand is relatively inperneable to gravel. So you can find
somepl ace down river where you have bottomgravel, a little
mud and find sonething that is relatively inperneable to
that. There is a tremendous anount of subjectivity that
continues to develop as to where to draw |ines.

But this largely goes back to Anne Schneider's
suggesti on of a two-panel concept. That the first pane
really picks up on the things that Dr. WIllians, Dr. Todd
and | all are saying and follow on to what ACWA said, which
is this is a highly unusual and rare occurrence in
California. This is a fairly combn occurrence, the
i medi ate underfl ow of the streamand then there is a
groundwat er basin per se. And that as a result of |istening
to all this, plus possibly convening some focused efforts
following this, is to cone to a conclusion, whether it be a
white paper formor otherw se, formsone direction that says
subterranean streans are things that ought to | ook sonething
like this, if that is how that group concludes. And that
underflow is sonething that | ooks sonething Iike that. And
percol ated groundwater is all the rest of this that Dr. Todd
illustrated, that percolates down fromthe ground surface

and ultimately in a state of nature and under certain
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hydr ol ogi ¢ conditions today can feed a gaining streamor can
infiltrate and ultimately join this losing situation or
percolate all the way to the totally di sconnected system

I think as a way of stopping at this point is to
recogni ze that these three kinds of occurrences are
physically there, that the question in front of us is the
physi cal description of how groundwater occurs in one of
these and then to decide what is it that is intended to be
regulated. Is it this and this or is it all of this and out
then or fromthat it is not uniquely black and white
straightforward, but a | ot easier and nuch nore
straightforward to use technical paraneters and technica
tools that we listed in our witeup that was suggested by
Dr. Bachnman earlier, et cetera, that would allow definition
of the physical systemthat is there to be painted so it can
then be described as this or this or the whole system

MEMBER FORSTER: While you are there, maybe you want to
tal k about this later, but there was so much tal k about bed
and banks. Are you going to talk a little bit about bed and
banks, where that would fit in one of those pictures?

MR SCALMANINI: Sure. W can tal k about that
collectively as we go along. W certainly in our discussion
of four categories of paraneters, geol ogy, hydrol ogic
paraneters that include groundwater |evels, well aquifer

characteristics, groundwater quality, surface water quality
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and groundwater quality. W have discussed how all of those
can be used, and certainly as you went along you didn't say
it in these words, but Dr. Bachnman touched on that.
Differentiation in water quality, for exanple, et cetera
woul d be indicative of things within sone beds and banks as
away fromit.

W talk in our wite-up about how wells react when you
punp the groundwater basin, if you can detect boundari es,
whet her they are positive or negative. Positive being that
they induce the water to cone fromthe surface watercourse
or negative if they run into sonmething that is relatively
pernmeable. | don't like the term"relatively.” W can talk
about that. There are tools that allow you to define the
exi stence of such things in subsurface that you can't
physically see. W will probably touch on that one.

MEMBER FORSTER: One of the things that Anne said the

last tine we were gathered on this topic was that we were

maki ng bed and banks |ike an elastic band. | still renenber
that mental picture. So, | think it would be hel pful to
talk about that a little bit, Iike, how do you not nake it

an el astic band?

MR, SCALMANI NI Okay.

MEMBER BROWN: Joe, would the bed and banks in the
legislation like it is, don't you think it clearly defines

whi ch one of those conditions up there that the Board is

CAPI TOL REPORTERS (916) 923-5447 55



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

addr essi ng?

MR SCALMANINI:  Well, nmy best answer back at you is
that the reason this roomis so full is it may clearly
define that, and I think -- | agree a hundred percent with
the way Dennis expressed it earlier, which is that we would
read the intent of Pomeroy as being intending to be here as
conpared to here

MEMBER BROWN: The bed and banks, | amtal king was the
pi peline like you have drawn up there.

MR. SCALMANINI:  This here?

MEMBER BROWN: | amnot sure that is an issue here

MR. SCALMANINI: The only reason that | think we bring
it upisthat | think it is fair to say, | knowit is for ne
personal |y going back to water law class quite a few decades
ago, that the illustrative exanple of a so-called
subt erranean stream was the solution channel or the |ava
tube. So, | have practiced ever since then with the
expectation that if jurisdiction of groundwater was in that
category that then the physical description of that
occurrence woul d | ook something like a solution channel or a
| ava tube.

The bed banks concept, | think it is fair to say | am
probably the nobst commtted person in this room who woul d
not use Poneroy today. But if there is concern, it is with

t he subject of permeability where and how do you define this
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bed and banks.
And try to keep all of the description there in -- or
t he paraneter discussion in the description of tools that

can be used to describe geol ogically, hydrol ogically,

hydraulical ly, how sonet hi ng physically occurs in subsurface.

MEMBER BROWN: Do you think that is really an issue
bef ore us today?

MR. SCALMANINI: | think it is largely that in that
there is a trenendous reaction to what has recently cone
down. Try not to use that. But the draft decision that
preci pitated the subsequent workshop that led to this one,
has been in interpreted al nbst unani nously if not
universally interpreted to say that there is this elastic

boundary that can grow to the scale of a basin. And that

will go froma -- light heartily said to Dennis this norning

outside before we cane in, if you look at this little purpl
area, you'd probably nmeasure it in yards, maybe feet. And
if you work your way up to Carnel, the Pal mas of the world,
you start utilizing mles. The question is where does the
nmles stop.

So | think the strict answer back to your answer, yes,
it is inportant. That is largely why we | anded on this
two- part approach, which is first for you collectively,
br oad- based way, but the whole Board w th whatever

assistance you are willing to take, staff and the outside
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worl d volunteer to work with you, to first say | don't want
to talk about well tests or groundwater |evels or diurna
fluctuations. First | want to talk about what exactly do
the words mean, what does it nean when we tal k about the bed
and banks and try to describe that. Then when you get past
that, it is fairly straightforward, not conpletely black and
white, a lot nore straightforward to go to the next step
How do we detect it and interpret physical conditions
somewhere in California? How does it fit within what is

i ntended to be the jurisdiction?

M5. MAHANEY: M. Bagget, perhaps it would be hel pfu
i n discussing the bed and banks issue to set the stage in
Pormeroy, if the panel would like to address that. Has the
Pormer oy court | ooked at the bed and banks issue, if they are
willing to speak to that.

DR WLLIAMS: | just want to draw to some sinple bed
and banks. W can go on for a long tine on different
geonetry.

But they really didn't understand groundwater flow when
this decision was made. For exanple, if you read the
Pormer oy case, they estimated surface water was fl ow ng at
one or three feet per second, but groundwater was flow ng 14
to 17 mles per year. Well, if you translate that, that's
200 to 250 feet per day, which is totally two orders of

magni t ude hi gher. G oundwater flows a few feet per day.
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They really didn't understand what was goi ng on. Consider
when this was done, in the early 1900s, Darcy invented his
fanmous rel ati onship between flow per unit area is
proportional to the head |oss per length in 1856. But it
wasn't verified until about 20 years after this by Oscar

M nzer [phonetic], U S. Geol ogical Survey. And nost of the
noder n groundwat er hydraulics was done in the '40s and
subsequent to that.

Let's just draw a real sinple bed and bank-type of dea
here. If this is inperneable granite, say, that has no
fractures or secondary porosity, and you could have maybe a
streamflowing like that. And then, like Dr. Todd said, you
could either have a losing streamlike this. This would be
the groundwater. Well, certainly the stream has defined bed
and banks. This is fairly close proximty. This
groundwat er woul d be flowing in the sane direction and
pretty nmuch under the same hydraulic gradient as the stream
channel

The problemw th this bed and banks is it is a matter
of scale. Cbviously every groundwater basin in the world is
flowi ng between known and defined banks. It flows from
areas of recharge, high elevation, to areas of discharge. |
think the interpretation, at |east based on this, is that
there has to be hydraulic connection between the surface

water flow of the streamand the groundwater that is
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connect ed.

You know, you can take bed and banks, for exanple do
you consider that, say, a lot of the rivers, |ike the Santa
Ana, the San Gabriel, Los Angeles River on the way to the
ocean, incised notches through the ol der alluvium which is
| ess perneabl e than the younger alluvium Yet do we call
t hese formati ons bed and banks certainly this is --
groundwat er flows in both.

Simlarly, in old Pal eozoic channels in alluvial planes
we don't know where they are. There are preferential paths.
We know probably there is groundwater flowing in old
al luvi al channels which are buried, and they certainly have
defined bed and banks. But just because we don't know where
they are under the definition, it is percolating water. But
once we drill into it, does it make it jurisdictional? |
don't know. This is endless.

You could have -- in Southern California and a | ot of
areas of the world, you have groundwater basins or alluvial
basins that are cut off by a series of alluvial faults. The
alluvial faults have a -- because of the gouge that is
produced and offset of different beds, they actually
conpartnental i ze groundwater flow. So you could have flow
bet ween known and defined channels within these alluvial
faults.

So, | guess you could -- there is a nunber of issues

CAPI TOL REPORTERS (916) 923-5447 60



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here. But | nmight want to point out that | think in the
intent, intent of what we nean by bed and banks, if you take
a surface streamthat has -- let's say in this situation
here where it is a losing stream then if you were to draw
the groundwater levels -- this would be a gaining stream
Say this was 190, we will draw two alluvials here. So this
water could be flowing in here. So you could actually -- if
you had informati on on groundwater |evels, you could
construct the flowlines into the river here. But sonmewhere
you'd have a limting streamine which would certainly
define the Iimt of the underflow

This case there really isn't any bed and banks. There
is a definite distance fromthe streamat which there is no
hydraulic interaction. You could do the sanme thing with the
other case, with the water table elevations. So | think the
bed and banks issue, we can get very, very conplex. And it
is -- | keep going back. It is a matter of scale. | don't
think it is intended to be nmiles and mles w de.

VWhat conplicates this even further is that, |ike Dr.
Todd pointed out, you could have initially -- you could have
a losing stream here before nan cane on the scene, and then
cone over with a series of deep wells and conpletely pul
down the groundwater level to where it is totally
di sconnected with the stream

What do you do in a case like that? Does it go from
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havi ng connection with the stream and being jurisdictiona
and not, and when you get to higher recharge, sonetinme in
groundwat er basi ns we have rises of 200 feet in a season
So we al ways have this influent-effluent seepage condition
which varies on the hydrologies. So, it seens to be very
conpl ex.

| think there are tests that we can do. And here again
we -- | don't think this panel or any other panel of
scientists can say you have to go 200 feet, 300 feet, a
quarter mle, that's it. You can't do that because it is
very conplex. But there are tests and there are techni ques
that we use as groundwat er hydrol ogists to determ ne fl ow
systens and interactions between streans and aquifers.

Water quality was nentioned.

To define bed and banks, | amnot sure that is a
criteria. In this case, to ne, the underflow and the
subterranean stream the defined bed and banks, | think

were neant to inply a lot of the channels that they observed
that they wanted to nake sure that weren't intercepted or
wat er taken out of that which would recharge the overal
system of the Los Angel es River

So, | guess the bed and banks issue, it's just we can
all draw a lot of different cases where you coul d have bed
and banks, and in one case it would be jurisdictional under

the law, the current law, and in other cases it wouldn't. |
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don't how much further to go on that.

H O, BAGGET: As an undergrad at the University of
Cincinnati, | spent nore then a few days studying clay
formations. Many tinmes | wished it were so sinple out there
as it was in northern Kentucky.

DR TODD: A point that | would Iike to make to Board
Members is that what we are tal king about, as the
groundwat er conponent and surface conponent vary from pl ace
to place. And in the situation that we have been working
with right here, all of the water that is com ng down from
the Los Angeles River and all the water going through the
Narrows cones not only fromthe Valley, but also fromal
the drai nage up here. Actually nore than two-thirds of the
wat er cones fromup in the nountain areas. Mich of it comes
down in surplus flows, goes into the ground. Today, of
course, we have all of these large recharge basins. Hence
this spreadi ng grounds and so on where water is deliberately
put into the ground.

As a result of that you have a | arge groundwater fl ow
taki ng place here and then the Los Angeles River is
literally a little streamthat runs right along the hills,
down here at the bottom So you have a | arge anount of
groundwater flow and a little bit of surface water flow
When you get into the Narrows, they are squeezed in here.

As a result, all of this groundwater pops up to the
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surface, and it goes through this notch right here. Now you
cone down right into the central and west basin in Los
Angel es and it opens up again. So what you had at
groundwat er flowi ng out as percolating water then you
converge it as surface water, and you look at it as surface
water, and then it goes five or ten mles and it is suddenly
back the other way. You are dealing with sonething that is
noving in and out all the tine.

Anot her illustration which you may know is Victorville
out in the Mjave Desert. The Mjave River is com ng out of
San Bernardino Mountains. It is a dry stream nost of the
time. It comes down and sinply di sappears into the sand.

But you get to Victorville, you' ve got a geologic formation

that causes the water to rise up. Suddenly you have a wet

stream Green grass growing along it. It flows a few nmles
and it disappears again. That doesn't change the water. It
doesn't change color. It just happens to be in a unique

| ocati on which causes this change to take place.

The problemof criteria has been di scussed off and on
here, how you make a decision on something like this. W've
tal ked about bed and banks as one. W' ve tal ked about water
| eveling as another. W' ve talked about quality as a third
one. Each of these can be used indirectly. But ny worry on
sonething like this is they all depend on so many different

factors. As M. Brown very carefully pointed out, two
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di fferent experts can cone in with two dianetrically opposed
opinions. That is one of the difficulties here.

Water quality isn't exactly the sane in groundwater as
surface water because the paths haven't travel ed the sane
di stance. The ages nmay or may not be near the sane. |If
they are close, how do you nake a distinction between one or
the ot her, using radioi sotopes, particularly tridiumthese
days when we tal k about ages of five- and ten- and 15-year
old water in here to try to rank it. W don't know exactly
how much is groundwater and how much is surface water. So
we get into trouble with it.

The sane thing with water levels. Wen a river rises
as we have indicated, the water noves into the area and
obviously the water's going to rise in the water table next
toit. Wien the streamfalls, the water table is going to
go back down again. There are relationships that may or may
not indicate anything directly.

And we can't very well go out and say that you can only
go out 200 feet and call it bed and banks, or 2000 or
what ever nunber you want to use. So that anytine we begin
totry to legislate this in terns of putting real blinders
onit in terns of saying it has to be this difference or
that difference or this perneability or that perneability,
we run into problens.

| guess what | amending up saying is sinmply that
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conmon sense in terms of interpreting the hydrogeol ogic
condition is really the key factor on this. W have to be
open-nm nded about it and recognize clearly what it is. W
need the data. W need the know edge to find out what it
is, and then we hope we use the best judgnent in trying to
pin down what is and is not water that is part of the
surface stream

DR, WLLIAMS: W also need direction. W need to
understand fromthe State Board what really is the
definition. 1Is it the intent to protect and regul ate
groundwater in the vicinity of surface water? O you can
certainly have known and defined channels with no surface
streans. So | think what Dr. Todd was saying, as scientists
we can cone up with a set of reasonable criteria that
hopeful l y are reproduci bl e by a nunber of other scientists,
given the sane things. But we need sone guidance fromthe
State Board as to this type of regul ation.

MR, SCALMANINI: To follow on that, in terns of
gui dance, | think a lot of it goes back again to the first
of our two reconmended panels. But to wave his flag a
little bit, Dr. WIlianms has done sonme of the nost
significant research in the design of wells and how t hey
hydraulically work and properly work. And | would like to
think that our firmhas applied that pretty successfully.

W both have a | ot of experience with working in the
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subsurface to physically devel op groundwater. And if there
is definition needed, and | try to put a phrase in what we
wote up here, you will read it when you do, that says that
the I evel of specificity needs to be great enough that the
wel | owner or the well driller can figure out what it is he
is punping. So imagine taking yourself out to that basin or
any other one and you are drilling into subsurface, and you
need to make a call. AmI| going to punmp work that is under
sonebody else's jurisdiction or am| punping water that is
percol ati ng groundwater and | amjust a punper I|ike
everybody el se?

The clear definition is definitely needed in that
regard and the decisions that ultinately get nmade and need
to be nade in that regard so that, again, the punper, you
know, sonme people refer to himas the poor, dumb punper or
t he poor dunb engi neer or hydrol ogist or well driller needs
to be able to figure out what he is getting into.

That is a tough line to draw, having been there a few
times in the field. So | don't propose to solve it right
now, but | suggest that what you have heard from others as
well as us is that it is possible to get nore definitive.
First of all, in saying what it is intended to be
jurisdictional and then, such as we want to take sone tine
this morning and talk a little bit about the physical tools

to figure that out, but would drive you in the direction of
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being very definitive about what is to be regul ated.

One thought, it alnost sets up a bias in one direction
| have seen some of what's been witten or what's been said,
and that is, particularly what you said, M. Bagget, about
Kent ucky versus California, is that this cave-type formation
sol uti on channel, |ava tube, whatever it's geol ogically,
properly described as, is a very rare thing in California.

It is acknowl edged in DWR' s literature, et cetera, and it is
wi dely recogni zed by all of us in the practice. And so
maybe that is extracted as being the very, very rare and
unusual case that would be very specifically addressed
uniquely in California when it ever cones up. | can't think
of one right now that specifically cones up that way. It
has al ways been how the Poneroy criteria pertain to porous
nmedi a.

So, that might be the way to go and then to focus on
underflow. | don't want to push in that direction, but it
is awy to sinplify it and recogni ze the differences
bet ween t he two.

MEMBER BROMN: | have conments for the rest of the
speakers and this panel. The testinony that has been given
at least that | have been part of and listened to, the
prof essi onal s have not been reluctant to use current day
know edge with water chemi stry and hydraulic gradi ents and

such, know edge that was gai ned since the Pomeroy decision
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in order to try and nmake their point.

The Board has not had the lack of information such as
that to gauge our decisions with. That information is stil
-- has been nade available. The question that we are
pondering is how to use that information and how to adj ust
criteria, if indeed, criteria should be adjusted.

DR. WLLIAMS: | think one of the questions that we
would like to see is the underflow and subterranean stream
concept consistent with each other. They seened to be
separating. In other words, underflowis pretty clearly the
portion of groundwater flow ng i nmediately adjacent and
beneath the stream The subterranean stream the bed and
banks, it seens to be al nbost separate.

And | think if | were to be tasked with hel ping to nake
t hese decisions, | would need sone clear guidance in that
because they are two separate things.

MEMBER BROMWN: That is a good point. Perhaps sonme of
the legal minds in the audi ence can hel p us eval uate here
today whether or not that is part of the question. That is
a very good point.

Thank you very nmuch. Good job.

H O BAGCGET: You made it real clear that there are two
i ssues. That is where this has really been hel pful for ne.

MS. SCHNEIDER | think M. Scal mani ni has one nore

comment and | have a few concl udi ng conrents.
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MR. SCALMANI NI : Before you conclude, Anne, M. Brown,
this goes in the direction of what people has used as
tools. | definitely would second what Dr. WIllians has said
a mnute ago about need definition, because you can use
tools to define where boundaries are. There are ways to
figure that out.

But as regards to the two or three tines | have been
here, and not tal ki ng about anything specifically, but the
way people use information that, again, going back to the
fact that the Poneroy is a kicking off point, and it is a
hundred plus years since then, and the science has
significantly devel oped over the last century. Simlarly, |
will call it the database or the information base that has
devel oped significantly in the | ast century.

W didn't develop the deep well turbine punp until this
century. We didn't start punping groundwater from any ki nd
of significant depths, or call it nodern wells, till the
| ast few decades. Certainly, we didn't punp from any
significant depths until, say, the last two-thirds of this
past century, something |like that.

Data and i nformati on that as you get your hands on it
is not inthe formthat we might hold today's groundwater
contam nation-type investigations in terms of standards of
how we | ook at the data and what notes we made when we took

it, et cetera, et cetera. Al the quality control or
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qual ity assurance procedures to which we night subject them
to were not in play in the '60s, '50s, '40s and earlier
Yet the information is valuable. Simlarly, we nmay not |og
wi th an educated professional every whole in the ground in
the '60s, '50s, '40s, et cetera. But there is a |lot of
useful information in the overall base that again is usefu
i n defining the physical occurrence of groundwater as we
m ght apply it or subject it to whatever criteria we want to
subject it today.

| guess, a closing urge would be to say that shoul d not
be di sm ssed because it doesn't neet today's data collection
standards. For exanple, you asked ne questions about cable
tool wells in this roomin the past. Sone people m ght
dismiss those a lot. In today's environnent they are rarely
constructed as conpared to the rotary nethods of wel
construction and other parallel nmethods. Yet there's
priceless information attached to things |ike that that are
decades old. And so | urge that that kind of stuff not be
di sm ssed or ignored or discounted because it doesn't have
the sane quality of information as night be devel oped today.

MEMBER BROWN:  Thank you

M5. SCHNEIDER: | greatly appreciate your giving us
the opportunity to participate, and | hope you give us an
opportunity to participate a great deal nore. | think that

Dr. Todd, for exanple, put up on the sheets the -- Dr.
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Wl lianms and M. Scal manini put up on these graphics the
conplications that exist in deciding whether sonmething is
affecting a streamor not. And this is a chance for ne to
just give you a few sound bites fromwhat you heard.

You have the nost renown experts in California telling
you sone very critical things that are hard to hear because
you and staff of the Board have been so focused on the beds
and banks description of Pormeroy. | had to use it
sonmewhere, but their conbined experience is nore than a
hundred years. Sonehow that should win over a
hundr ed-year-ol d case that was decided by a court that seens
di spositive to ne.

You have themtelling you do not have underground
streans in porous nedia. You do not have subterranean
streams in California, except in those narrow exanpl es of
| ava tubes or solution tubes.

Every groundwat er basin, every groundwater basin, in
the world is ultimately flowi ng through known bed and
banks. What this tells us, | believe, is that it would be a
very worthwhile exercise to engage what ever experts are
willing to give of their time to do the work and on these
two kind of panels to talk about intended jurisdiction and
the paraneters, technical parameters, to use in asserting
this intended jurisdiction.

| don't for a monent personally believe that when the

CAPI TOL REPORTERS (916) 923-5447 72



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wat er Code was drafted that anyone -- Water Conmm ssion Act
was drafted that then becane the Water Code, that anyone was
t hi nki ng about what a subterranean streamwas in any way
that you have begun to think now. This is an expansion

whet her a rubber band or whatever anal ogy you want, is an
expansion and is extrenely worrisone.

Finally has called the question and the fact that so
many people with such busy schedul es and demands are willing
to make their tine available, not on behalf of any client,
is acrucial factor. | understand that there have been many
argunents before the Board fromtine to tinme on these issues
where you seek consulting engineers on one side and the
consul ting engineers and | awers on the other. That is not
what we are offering. | do truly hope you take advantage of
their offer.

Thank you.

H. O. BAGGET: Thank you, Anne.

Any ot her questions?

Staff?

MEMBER BROWN:  Thank you very much.

H O BAGGET: I'd really like to thank you, Anne, and
M. Scalmanini, Dr. WIllians, Dr. Todd, for coming down and
I think clarifying at |east the issues. | don't know that

we have any answers, but | amsure we will be tal ki ng again.
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Thank you.

It is noon. W have about nine cards, an hour and
20 minutes. | don't know. | hate to rush through this
since so nmany people have -- | think, why don't we cone

at 1:00. We definitely will be finished this afternoon
that shoul d be sonme consol ation.
Thank you. Recess for |unch.
(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---

H O. BAGGET: Let's reconvene the workshop

We have eight cards if necessary. Sone are "If
Necessary." We will just go down, and | think we have anple
time here. Unless sonebody really takes a long tine, we
shoul d be out of here ahead of schedule this afternoon

Again, feel free -- it's been real useful to ne and ny
col | eagues woul d concur. Let's go back and start out wth
the first card with Alan Lilly.

If you have a business card, Esther would |ike one.

MR LILLY: Gave it to her during the break. Followed
your direction fromthis norning. She said she was going to
use it for kindling the next tine she had a fire.

M. Bagget, M. Brown, Ms. Forster, ny name is Alan
Lilly fromthe law firm of Bartkiewciz, Kronick and
Shanahan, 1011 22nd Street, here in Sacranento.

As nost of you probably know, ny firm does represent
the Yuci ma Municipal Water District, but | amnot going to
be tal ki ng about themor that river down to San Di ego County
today. M firmalso represents nunerous other clients who
have wells and punmp underground water. And some of them
know what ki nd of groundwater they are punping and sone of
t hem probably don't and some of their classifications nmay

change as a result of the outcome of this workshop and
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subsequent proceedi ngs.

First of all, I would like to thank the three of you at
the outset for holding this workshop and for giving us the
opportunity to submt witten and oral comments today. This
is clearly a very inportant issue that affects nmany water
users throughout California and it deserves a serious
consi deration that the Board has indicated it is going to
gi ve the issue.

My presentation, obviously, will be sonewhat different
fromthe excellent technical presentation that was made this
norni ng because | don't have that technical background.
will focus nore on the legal and policy issues. | would
like to start out with the four-part test that is listed in
the Board's workshop and that staff summarized this norning
briefly. Unless this test is refined or limted, it has the
fundanmental problemthat it really has no bounds. | think
Dennis WIllians summarized it better than | could this
nor ni ng when he said the problemis one of scale.

The State Board so far has only really applied this
test to subterranean streanms in a few cases, but the sane
reasoni ng could be used on just about any valley in
California. W use the exanple in the letter | subnitted
| ast week of the Sacramento Valley. bviously, it does have
relatively inperneabl e boundaries, with the coast range and

the Sierra Nevada and rel atively nore perneabl e all uvi al
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materials in the mddle and there is generally a flow of the
groundwater fromthe north to the south. | don't think the
Board woul d ever in its wldest imagination consider
classifying groundwater in the Sacranmento Valley as an
underground stream but that is the |ogical extrene of where
the four-part test could go. There is certainly a very
strong argunent that the Sacramento Valley would apply.

Smal l er valleys like the Salinas Valley and parts of
the San Joaquin Valley or sone tributaries to the San
Joaqui n or Sacranento Vall eys obviously could be closer to
satisfying that test. And we don't think that either the
Legi sl ature or courts ever intended for such a broad
application of a definition of subterranean stream

| guess one exanmple, and | will ask for Julie to put up
the slide of the San Fernando Valley later on --

Actual ly, could you put up -- not the detailed one.

The San Fernando Valley has two critical |ega
differences fromnost valleys in California that | think
have affected many of the court decisions involving that
valley. First of all, the city of Los Angeles is al nost
unique in California in having pueblo water rights which
attached to those native waters in the San Fernando Vall ey,
and certainly affect the court's analysis in the Poneroy
case and subsequent cases. The other critical difference of

the San Fernando Valley is the huge ambunts of inported
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water that cone into there, and that, of course, affect the
subsequent decisions up to the city of San Fernando case.

The basic problemhere, and | can't read all the
details, | assune the green area there, that the Iine green
that covers nmpost of the slide, is the unconsoli dated
al luviummaterials which, of course, forma relatively |arge
basin where all the water is flow ng i nexorably and slowy
toward the outlet. | think there is a very plausible
argunent that the four-part test would lead to the
classification of all the groundwater in at |east the najor
part of that |ine green area as a subterranean stream And
this same analysis really can be applied to just about any
valley in California.

That is the basic problemwe have with the four-part
test and why we think it needs sone refinement or
[imtation.

O course, the problem-- you night say, "What's wong
with that? W are a conpetent Board. W are in the water
busi ness; we are supposed to regulate water. Wiy shoul dn't
we take on groundwater? We do a good job with surface
wat er, and we can do a good job w th groundwater."

The real problemwth that is -- and | amnot disputing
that you do a good job with surface water. The problem for
peopl e who have been punpi ng groundwat er for decades is

under the assunption that they do not need a permit. Al of
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a sudden they would need a permt, and that would create two
maj or probl ens.

First of all, a najor adnministrative burden for both
the State Water Board having to process literally thousands
of new applications for water right pernmits. And, of
course, the burden is on all the groundwater water users to
have to go through the steps to prepare and process those
applications. But that's one problem

The bi gger probl em woul d happen, assuming all those
applications could be filed, there would be a big
uncertainty as to what the Water Board would do. Sone of
t hese peopl e who have been punping and relying on
groundwat er for decades would not be able to get water right
permts, particularly in areas where there is fully
appropriated stream declarations already in effect. And the
Carnel Valley is a classic exanple of that. There is a
muni ci pal water supply for approxi mately 100, 000 peopl e
dependent on that groundwater. They operate, | think since
the 1940s and ' 50s, under the assunption they do not need
permits. All of a sudden now five years ago they are faced
with a decision saying they need -- if they want to keep
punpi ng that groundwater, they need pernits. But they can't
get them because the streamis fully appropriated.

That particular situation, the nmunicipality did not contest

the Water Board's jurisdiction, so we didn't really get into
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those issues there. It does represent in one case the
upheaval that can cone from suddenly finding a subterranean
stream where there had previously been the assunption that
no pernmits were required.

In other areas, permts would be granted, but there
woul d be significant issues of priority. 1In theory, if
sonmebody, one person, has a pernit and then someone who for
50 or 60 years has been punping groundwater w thout a permt
suddenly needs to apply for a pernmt, they could very well
be given a priority as of the day they are filing their
application, which would be 2000, and suddenly becone the
junior nost water right holder in the basin.

I know the Board has some discretion in reordering
priorities, but there clearly would be significant upheava
and uncertainty for nunerous water groundwater users
t hr oughout Cal i forni a.

So, as we |l awyers say, we have spotted the issues. |
think the issues were very clearly defined this norning, the
qguestion you are all probably asking yourself and want to
ask us is: Wat should we do? That is what the workshop is
for today. Wat are we going to do?

Vell, I've listed in ny letter two different proposals,
and | think they have been touched on this norning by other
conmenters as well. One is for legislation. And,

obviously, if a consensus or mgjority decision can be
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reached in this process and the State Board and a nmgjority
of the parties can go to the Legislature wth consensus, |
think there is a good chance that the Legislature would act
on that favorably.

What we have proposed is basically to clearly define

that the State Board's authority is linmted to surface

waters and the underflows of certain streans. | wll just
use one of Dr. Todd's overheads. | will just flip to
that. | think it was the first one.

Basically, | will |eave aside the question of the I ava

tube and |inestone tube. That obviously is a very rare
occurrence in California. But basically in schematic terns
I think what Dr. Todd was tal king about was the red there
that is near the surface stream and, of course, subject to
the criteria that it has sone boundaries and that it be
flowing parallel to the surface stream This would confirm
the State Board traditional authority over surface water
rights and certainly over groundwater where there is
hydraulic continuity with surface streans. And it would
elimnate the problemthat we talked -- that you heard about
this nmorning about what are we going to do, how are we going
totry to define linmts on this subterranean stream

It was clear fromall the experts this norning that it
is not a sinple task. It is not just a question of plow ng

t hrough conpl ex geol ogy. There are real policy questions
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that have to be nmade there. | don't know where you can draw
the line. |If it really is a question of boundaries, do you
draw it at a hundred yards, a mle or ten niles or a hundred
mles? | think this way really elimnates that problem and
does preserve the Board's traditional jurisdiction over
al nost all of the matters that the Board has acted upon

The I ess preferable alternative, the other one that is
listed in ny letter, is a newregulation. | realize |l may
have gotten ahead of the pack here. | have been working on
t hese issues for so many years that | had sonme thoughts and
| put themdown. M regulation, | certainly don't expect
you to just adopt it today and send it off to the Ofice of
Admini strative Law.

| want to have a starting point so we have sonething to
talk about, but I amsure it will facilitate coments. What
| tried to do was state sone objective criteria because
think that the one thene that cane out this nmorning is we
need objective criteria. People need to know what is going
to be classified as subterranean streans or subject to the
Board's jurisdiction and what is going to be classified as
percol ati ng groundwater. Frankly, the Board needs that
too. O herw se, you are going to be having these hearings
every tinme there is a dispute of groundwater application.
It won't be every single application, because obviously

there will be surface applications where there will be no
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need for a hearing on this issue. But there will be a need
for a hearing on al nbst every groundwater case unless it is
just clearly sucking surface water out of a river

So, objective criteria are needed. And what | tried to
do with my proposed regul ati on was make sonmething. | tried
to build off the four-part test with one critical addition
and come up with some criteria that the Board could apply.

The first criterion is that there actually be a channe
of relatively constant dinensions, and | will point again to
the San Fernando Valley. | think in the |ower right-hand
corner you can see where the Ponmeroy |ands are and kind of
wor ki ng down to the mddle of the page there, down to the
right. Jon is pointing that out.

You can see there the Iine green formation, the
unconsol i dated or alluviumformation is of relatively
constant width. That is what we all think of as a channel
The rest of the basin where it is a good 10 to 20 tinmes as
wide, if you call that a channel, too, | am not saying you
woul d, but that would be obliterating the distinction
bet ween a basin and a channel. That is where | have put in
in my proposed regulations that there really be an actua
channel with relatively constant dinensions, and that if
there are tributaries that they have substantially narrow
wi dths. Oherw se, you could basically say, well, the big

basin is just a narrow channel with some great big
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tributaries. That would kind of defeat the whole concept of
havi ng a channel

Rel ative inperneability is a tough one. On that one
thi nk you woul d want nore input fromthe experts on. |
proposed that there be a difference of a hundred. You need
sone objective criteria, that if the banks are only half as
i nper neabl e as the channel, that doesn't sound I|ike
relatively inpernmeable to ne. There has to be sone clear
guantitative difference between the rates at which water
flows through the channel and the rates at which water flows
t hr ough t he banks.

That is what | have in the definition of channel that
kind of folds in the first two el enents of the four-part
test that was in the workshop notice.

The second criterion, | think there is relatively
little controversy about this, the flow of the groundwater
and that, of course, is ascertainable through groundwater
contours that have to be parallel to the channel. |If the
groundwater is flowing toward a streamor away fromthe
stream and not along the stream you really don't have fl ow
in the channel as well. So that would be the second
criterion.

And even if there is punping, in nmy proposal there
woul d still have to be a flow along the stream Because,

basi cally, the whole concept of the basin is in a state of

CAPI TOL REPORTERS (916) 923-5447 84



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

nature there would be flow out of the basin. Just as here
historically there was fl ow al ong the whol e basin. But the
point is, even with punping, if it really is truly a
subterranean stream it still should be flowi ng along the
channel, even if there is groundwater punping going on

Now the third criterion in nmy proposal is new. And
think this is really a critical point that has not been
touched upon but needs to be considered by the Board in this
process. And that is the nulti-year trends. When people
tal k about groundwater basins, there are things that go down
in level during droughts and go up during wet periods.
Whereas streamis sonmething that it's going to go up and
down every year about the same ampbunt. That is -- | know
that is tough to cone up with a clear distinction between
the two. There obviously is a difference there that needs
to be consi dered.

In the Pomeroy case that was not particularly rel evant

because clearly there was a streamthere. It was the outl et
of the basin where the water was flowing all the tine. |If
you | ooked up in the San Fernando Valley itself, | haven't

| ooked at the data, but | amfairly confident that you would
see, at |east before the L. A Aqueduct inports occurred,

t here woul d be groundwat er tables going down over years
during drought periods and rechargi ng during wet year

periods. So | think that is another criterion that needs to
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be factored into the elenents that are considered by the
Boar d.

| did put in requirenent that the Board nake findings
on these criteria. That, of course, is just basic
adm nistrative law. And then another thing that | think is
i mportant, but not forgotten in all of this, if there is a
case where the Board concludes that there is a subterranean
stream | think that the Board order needs to define quite
clearly what the boundaries are. So that then people
devel opi ng new well's or even using their existing wells will
know. Is ny well punping fromthe streamor is it not. So
| woul d propose that the level of specificity that the order

have a map with a Iine and sone criterion to show the

different fornmations so that people will knowif my well is
down in the fractured bank materials, | am punping
percol ati ng groundwater and | don't need a permt. If | am

wi thin the channel, punping groundwater out of the channel
| do need a permit. Oherwi se, the Board hasn't done as
conplete a job if people aren't left with information on
what the Board' s final decision is.

Coupl e of points came up this norning | want to nention
real quickly. The separation of functions where the Board
staff has had a Team A advocacy team and Team B advi si ng
the Board nmenber or Hearing O ficer on decision nmaking.

have been through a couple hearings with that, and it really
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transcends the groundwater classification issue. And | can
under stand why the Board wants that sonetinmes to get a ful
record

But the problemwe have with that is that it really
undernines the Board's credibility as a neutral decision
maker. And | am not accusing any staff of doing anything
wrong. | think you have fine staff and that they di scharge
their duties very well, and I amnot accusing them of bias
or inpartiality or anything inproper. But the basic
problemis when you have Team A and Team B, and the team
menbers have their offices or their cubicals right next door
to one another, no one on the outside world really knows
whet her or not there is conferring going on back and forth.
You can say it as much as you want, and | have never been
one to accuse Board staff of anything wong, and | know
ot her | awers have, and | never have, but there is just
al ways that question: What is really going on upstairs in
this building in the decision nmaki ng process?

| think the Board Menbers need to be real sensitive to
that, and it should really be the rare case when the Board
has separate teans just because of the devastating effect it
can have on the real appearance of inpartiality.

Finally, M. Bagget asked questions this norning,
assum ng we get sonme criteria, how did we have a procedure

to deal with this thing. That is a very good question
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I think the answer is if there are objective criteria,

first of all, there won't be that many disputes. You can
ook at a well, look at the geology. It will be pretty
clear, and you look at the other data. It will be pretty

clear, either I am subject to needing a permt or | am not.
Just by having the criteria you significantly narrow the
nunber of cases you will have. There clearly will still be
sone; there are always sone disputes in the water area

I think very sinmply there has to be a hearing with a
hearing officer, and | think, you're right, it needs to be a
prelinmnary hearing before you have a hearing on the nerits
of the application. | don't think there is any procedure in
current law that authorizes the hearing officer's decision
to be final. | think the Water Code is pretty clear right
now that the majority of the Board has to act. | am not
sure that this is the place to nmake a change in that. |
think the better approach is have objective criteria so
there aren't that many of these disputes left, but then the
ones that are should be resolved through the Board' s nornal
process with a hearing officer and then the decision
actual |y adopted by Board Menbers.

Wth that, again, | do appreciate the opportunity for
comments, and | will be glad to answer any questions.

H O BAGGET: Mary Jane.

MEMBER FORSTER: Al an, are you famliar with the
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Garrapata case?

MR, LILLY: | have read the decision. | am not
otherwise famliar with it.

MEMBER FORSTER: | was wondering if you were faniliar
with it enough to answer a question, if what we did in
Garrapata was different fromwhat we have done in other
groundwat er cases.

MR LILLY: | will take a stab at it, but it is a very
qualified stab. | don't know the facts nearly as well as
you do. My understanding of Garrapata, and this gets back
to Dennis WIlians' conment about it is a question of
scale. M understanding there is that there was a very
relatively narrow, on the order of few hundred feet. Julie
will correct ne if | have the wong nunbers. The relatively
i rper neabl e banks were not very far fromeach other. So the
panel was relatively narrow, and | don't know whet her there
was any wi denings that |ooked like a basin or not.

Fromreading the decision, it appears it looks like it
was a relatively narrow channel and the banks were truly
relatively inpernmeable. It was granite for sure. | don't
know any evi dence of any significant fracturing or not in
that. So | amnot criticizing that decision. The one thing
I don't know is what the hydraulic continuity was between
the actual flow and the surface flowin the creek and the

flow of the groundwater. | just don't remenber about that
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deci sion, about where that fit into the decision

| woul d suspect under my proposed regul ati on, agai n not
knowi ng the details or the facts, that that woul d be
classified as a subterranean stream

MEMBER FORSTER: Do you have any opinion -- in another
venue that we had on this issue people raised the concern
that if we did anything new, everybody would be running to
the punp house to file. And then this norning | heard
peopl e say, well, we think that you should grandfather in
all those who went before the time you are |ooking at this
today. And so, how would you deal with that?

MR LILLY: It would be very difficult for you to dea
with, not me. Here is the problem If you had a sinple
case where one well had been punping for 50 years at a
hundred gal l ons per mnute and sone new guy devel oped a wel
at 50 gallons per mnute and cane to Sacranento and filed
his application and said that | ought to have priority, |
think that would be fairly sinple for the Board to say j ust
in the consideration of the public interest, which, of
course, the Board has the authority to inmpose conditions on
applications. W can give the historical punper a priority
even though he filed his application |ater

Usually it is a lot nore conplicated than that.

Usual ly there are not just two wells. There are hundreds,

and al so they have each been devel oping over time. They
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have started out with a small community and then started
serving a larger conmunity, and there may not be good
records if we are going back in tinme. The other area where
you may have problens is if you' ve already issued sone
pernmits and then the historical punper cones and says | want
a permt. | want it senior to the permt you issued three
years ago. |If you haven't reserved jurisdiction, whether or
not you can go back and do that.

So, | think the short answer is the Board has authority
because the Water Code says that you may inpose conditions
on any permt to further the public interests. Cearly you
have authority there to address the grandfathering issues.
There is going to be significant linitations and really a
risk of inequities even if you tried to exercise that
aut hority.

Then there is the other question getting back to the
guesti on how do you inmpose conditions if you don't have any
objective criteria to decide who really should get the
priority. You can inmagine each one is going to cone in and
have a good argument why he should have priority over the
other one. That is just the nature of processes here.

MEMBER FORSTER: My final thing is you brought in
public interest. Nobody tal ked about this yet.

Do you foresee any public trust issues if we narrow our

definition of this groundwater?

CAPI TOL REPORTERS (916) 923-5447 91



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. LILLY: There definitely could be. However, | am
not sure how great they will be. The nost common tine the
public trust issues will conme up in the context of
groundwater is if the punping of the groundwater is truly
t he underfl ow of the surface stream and the punping of that
groundwat er fromthat underflow reduces the surface flow and
then there are effects to the fish and wildlife and that is
where the public trust would cone up.

What we are tal king about, though, and I will shift
over to the next one of Dr. Todd's overheads. W are
tal ki ng about scenario three where the water table is
significantly bel ow the surface flow of the stream then the
public trust -- that is where we are saying that the Board
should not be requiring permits. Then that public trust
issue will be significantly smaller. By definition, and
sone expert can correct me if | amwong, but | ampretty
confident this is right, that at this point if you're
punping fromthe water table, you are not going to affect
the surface flow, no hydraulic continuity between the two.

The answer is there will be sone tines, but | think nost
of the tines when there are public trust issues those would
be the underfl owtype of groundwater where just about
everyone is agreeing that the Board should continue to
maintain its jurisdiction.

MEMBER FORSTER: Do you |like ACWA's idea on the
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techni cal and comon sense panel s?

MR LILLY: Well, | have to say | was quite inpressed
with the experts, because | have been thinking all along if
you just send a bunch of groundwater experts in a room we
are going to get what we got this norning. They are going
to tell you how the groundwater all works, but they are
basically going to say, "W need some policy guidance before
we can tell you what we should do."

I think Anne Schnei der was correct when she said,
hate to just add to the process because | know this Board
has so many things going on right now, but you really do
need a comittee, not of technical experinents, but nore of
the policy and legal types to figure out what are the
objective criteria that the Board wants, and then you can
give those to the technical experts to refine the actual
rules to apply them Unless you have sone policy first,
they don't know what to do with the technical expertise.

MEMBER BROWN:  Thanks, Al an. You have given us a | ot
to think about. As usual, if | night add.

MR, LILLY: Thank you. | guess that was a conpliment.

MEMBER BROWN: It was neant as a conplinent.

MR LILLY: Thank you.

MEMBER BROWN:  From your discussion it appears clear
that you do think that the State Board shoul d have control

and authority over subterranean streams or underfl ow or
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what ever you may wish to call it. W can discuss what is
meant by subterranean stream whether underflow or something
different. But, nevertheless, it does appear from your
presentation you think that the State Board definitely has
responsibility and authority in this area.

MR LILLY: | said for underflow Subterranean stream
may be something different. | would agree with underfl ow.

MEMBER BROWN: For what it is worth, Team A and Team B
concept, the State Board has had a | ot of concern over that
oursel ves, particularly the hearing officer. W have those
i ssues that conme before us.

I think to the extent that we can, we are going to try
to make that go away. W still have the probl em when
soneone |like yourself puts in a conplaint. W have to send
staff down there to see if it is a viable conplaint. Then
we still have in a sense people that are maybe tainted to
that side of Team A or Team B issue. W haven't cone up
with a clearer way of how to get out of that and stil
answer the conplaint fromthe nei ghborhood.

That is an issue that is really front and center before
us. It causes us as nuch consternation that it probably
does you to have our team bifurcated to where we have a
limted nunber of experts in our staff. And when we see
sone of our top quality people not being accessible to the

Hearing OFficer in that team it causes us a |lot of
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concern. W are aware of that. W haven't figured out how
to circumvent it yet. Because of responsibilities of
answering conplaints and trying to determ ne what our

i nvol venent shoul d be.

Is what you are concerned with, is it that it appears
that what we are doing conceivably has no bounds? To use
your exanple, like the San Joaquin and that in our w | dest
i magi nati on never cane into play as you so stated. And it's
still nowhere near consideration as far as, certainly, | am
concerned and others. But that is an exanple that you used
to exaggerate the extrene.

So, is your concern that it appears that we go from
Garrapata to San Luis Rey to the Carnel or whatever and then
on towards unknown streams? O is your concern with the
test itself, as what constitutes a subterranean streanf?

MR. LILLY: That is a very good question

MEMBER BROMN: | f your concern is with the test, then
it would appear that we could better utilize our time and
your knowl edge and experience in trying to refine the test,
where we can go ahead and put sonme bounds on it that would

raise the confort level of the public? And that is a nmuch

easier thing to do, | believe, in trying to redo the whole
scenari o.
MR LILLY: | would have to agree. | think if you said

we have a problem here, we don't want the punpers in the San
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Joaquin or Sacranento Valley to be concerned. And the |ast
thing is you would want themto start filing applications
here. Your applications unit would go crazy. So you could
deal with that. You could say if it is nore than ten niles
wi de, we are not touching it. But that clearly doesn't --
that is not the right way to go.

Sonebody is going to say, "Well, why didn't you make it
five mles?" Soneone else is going to say, "It should have
been 15 niles."

But | think your other comment is, if we are really
refining the test itself, | think the problemof Sac Vall ey,
of San Joaquin Valley will take care of itself. Any
reasonabl e test, and that is alnbst a quality control check
you can make on your test. Wen you are done with your

test, you can ask yourself, "WIIl this apply to the Sac

Vall ey?" |If the answer is yes, then probably there is
somet hing wong with the test. By if the answer is no, at
| east you have passed that quality control. | think you are

on the right track

MEMBER BROMN: The statenent that | really appreciate
is that the current task has no bounds. And | think that is
probably pretty much on target, as far as the concerns that
we' ve heard. It nmay be that there are things that we can do
to put sone bounds on the current test. Because the current

test went through the Legislature and has some pretty
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stringent criteria.

There is another issue that | wanted to talk to you
about and the continuity concept. |[If a stream has
continuity with the subsurface flow and the surface fl ow,
then it neets part of the test. W have streams in
California that | amaware of that have all of that. Some
have continuity; they are gaining in certain areas and
losing in other areas in the sane stream There is probably
sone testinony later on that comes forward on that.

Al of these refinements -- | guess the point | am
making is that they are very dynamc. And for us to limt
ourselves to streanms that have just continuity of surface
wat er that cane from ACWA this nmorning and others that |
heard here, | see sone experts out in the audi ence that may
wi sh to give some nore information on this later on, but if
we limt ourselves to just hydraulic continuity, it seens
like that there are lots of circumstances within the state
then we would not be part of. Maybe that is all right.

But if that is what the public wants then you probably
shoul d tell us.

MR. LILLY: And sone people are. | think you are right
on all counts. bviously, that is what we are advocati ng.
O course, just because the Board doesn't have jurisdiction
over that type of groundwater, just as it does not have

jurisdiction over percolating groundwater, doesn't nean it
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is totally unregul ated. The nunerous adjudi cated basins in
Sout hern California showthat it is -- no offense -- that it
is possible for the courts to regul ate groundwater and cone
up with adequate systens that are operating well. And the
Board certainly has a very inmportant role in water in
California. There is just -- the Board doesn't have to do
it all

MEMBER BROWN: | agree. The courts is fine. And as
far as the State Board is concerned, at |east one nmenber,
any of themthey wish to take on is fine.

MR, LILLY: O course, if I can just nake one nore
followup on that, following up on Mary Jane Forster's --

MEMBER BROWN: Wit a mnute

MR, LILLY: Go ahead. Excuse ne.

MEMBER BROWN: But when you do that, then all of you
out there cut out one venue for an appeal s process, and that
is what the State Board does. The State Board for those
ki nds of issues, on any of the hearings that we have, allows
any of you out there to cone in and voice your opinion or to
give testinmony and that is sonmetines hard to do in a court.
If you go directly to the courts, you may not have that
opportunity. They may not be quite as open as what we hope
the State Board is.

MR, LILLY: | would agree your hearing process and your

whol e del i beration process is nore open than is the court
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process, and that is a real benefit. But on the other hand
| don't think the Board has to do it all. And as | was
going to coment, the courts al so have authority to enforce
the public trust doctrine. |If there is a case where we have
somet hing that you m ght or might arguably be a subterranean
stream but is not connected to the underflow of the surface
stream but it still does have an inpact on public trust

val ues, the California Suprene Court has nmde it very clear
the courts do have the authority to deal with that and to

i mpose appropriate conditions.

I think the other problem though, the flip side of
your open process and the benefits of all that, there are
sone lintations on how this Board can operate and
particularly this issue of priorities and if you issue sone
permits and five years later a city that has been supplying
water to 10,000 people cones back and says, "W really
shoul d have gotten a permit. We'd like to have priority
over the newconer." There is some limtations on what you
can do. Some of those circunstances a court ruling mght be
a better circunstance.

H O BAGGET: | just have one qui ck question on your
proposed legislation. | assume part would be grandfathering
in existing prior decisions. O if your underflow criteria
went in, | think as you pointed out, there would be sone

conflict with some prior decisions.
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MR LILLY: | amnot sure. | guess -- | amnot sure
whi ch prior decisions. Are you thinking there m ght be
t hi ngs where the |l egislation wiuld say the Board really
shoul d not have asserted jurisdiction in the past and it di

H O. BAGGET: | am not sure.

MR, LILLY: If it is the case where, under the new
| egislation, a pernit that the Board previously issued no
longer is within the Board's jurisdiction, | amnot sure
that is a big problem Because at that point, under
groundwat er | aw, the user of that water would have a
groundwater right that would relate back to its date of
use.

The problemis going the other way; you can't get the
priority. W didn't see any problemw th grandfathering
here; it may be. | have a feeling this may not be the | ast
wor kshop we have on this issue.

I just want to reiterate by saying | really appreciate
your willingness to take the tinme on this. This is a tough
one. It's cone to a head, and it's going to go away. |
think that it is really good that you decided to grapple
with this issue and give us the chance for comment. |
appreciate that.

H. O. BAGGET: Thank you.

MR. LILLY: Thank you.

H O BAGGET: | will try and read this. Lynne
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Pl anpeck. We will find out.

M5. PLANPECK: Thank you for letting ne speak. | am
here representing Santa C ara Organi zation for Planning and
Envi ronment and Friends of the Santa Clara River.

| also hold an elected position on the water district,
Newhal | County Water District; that | ama mnority position
on that Board and it has been taken over by devel opers.
They woul d have ny hide if they knew | was up here about to
say the things | amgoing to say to you

THE COURT REPORTER | do need your nane.

M5. PLANPECK: Lynne Pl anpeck, P-l-a-n-p-e-c-k

You' re probably familiar with our river in Northern Los
Angel es County. W have the |ast unchannelized river. W
have water agencies and other fol ks that are devel opi ng
along the river that have been arguing with you for a long
time that they do not want you to have control of the river
and they don't want appropriative rights to be granted and
it is not bed and banks and not an underground stream

| was sent here by these two organizations, and | am
sure the local Sierra Cub would support what | amgoing to
say as well.

H O BAGGET: Is this a pending application?

M5. PLANPECK: No.

H O BAGCET: Julie, are there --

M5. CHAN: There are pending applications on the Santa
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Clara River. | believe Newhall County Water District is a
protestant that we don't have jurisdiction to issue pernmts
to the groundwater. It is not for appropriation. It is
percol ati ng groundwat er.

So we will have to grapple with the Santa O ara River
at sonme point down the line.

M5. PLANPECK: Am | not supposed --

H O BAGGET: That is what | want to clarify.

M5. CHAN. There is no notice of a hearing.

M5. MAHANEY: Any possi bl e hearing has not been noticed
yet. Perhaps we can just address your conmments generally,
t hat way.

H O. BAGGET: Generally, maybe --

M5. PLANPECK: | was just giving a little
background. | guess what | amtrying to say is that the
river i s now being overdrafted. The overdraft is becom ng
extreme. | agree with the gentleman that just previously
spoke to you about where there is surface flow and surface
fl ow di sappears, obviously the surface flowis connected to
t he underground and that that woul d be an appropriate place
for you to have jurisdiction.

| guess what | wanted to say to you is that we are al
desperate on the Santa Clara River; the public and the
environnental organi zations are desperate for the question

about public trust rights are ones that we intend to bring
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and will be brought in shortly if a resolution to this issue
can't be found. W need sone kind of control. W need sone
ki nd of consensus to nanage that water properly. The water
agencies are not going to do it. The developers in the area
are not going to do it.

We had state |egislation passed in 1987 to put the
wat er purveyors and the state water whol esal er so that they
woul d devel op a water nmanagenent plan. It is now the year
2000. No water managenent plan has devel oped. M own water
district when | was on the board tried to do a 3030 plan and
bring some kind of consensus. The private hol ders of our
wat er conpany in the valley would not buy into it. They
spent $40, 000 getting this all off the Water Code.

H O BAGGET: If you -- we are here | ooking at broader
not specific issues.

M5. PLANPECK: | understand. | guess what | am saying
is --

H O. BAGGET: Frankly, one of us could becone the
hearing officer.

M5. PLANPECK: | guess what | wanted to say to you is
there are rivers that are facing sinilar problens, and we
need you to -- we need to have your help in controlling
t hese.

H O BAGCGET: Public trust.

M5. PLANPECK: In public trust issues. And | didn't
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bring a I ot of diagranms, but if you want to nake five -- if
you want to define it and say it has to be five nmiles wide,

that is fine. But when there is a connection to surface

flow --

H O BAGCGET: Affects surface flow

M5. PLANPECK: -- it ought to be considered, a river,
and we need your help to start taking control. W support

the Board taking control.

H O BAGGET: Got it. Thank you.

Any questions?

Robert Neuf el d.

MR. NEUFELD: Morning -- good afternoon now, M.

Chai rman and Menbers of the Board. It is a pleasure to be
her e agai n.

My nane is Robert Neufeld. | aman elected director
for the Cucanonga County Water District.

In that regard | serve as an appointed officer of that
Board representing their interests with the Chino Basin
Water Master, where | serve as the chairman of the board.
That role as water master, | serve on the Board of Directors
of AGMA, the Association of Groundwater Agencies. Today |
am here speaki ng on behal f of that organization, AGA.

AGM is a nonprofit, public benefit corporation forned
in 1955. The nenbers of AGM include nmore than 15 public

agenci es which either by court judgnent or statute are
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charged with responsibility for the managenent of
groundwat er basin resources within an area stretching from
Kern County to southern Orange County.

Wthin the area nanaged by AGM nenbers are
approxi mately 50 separate and distinct groundwater basins,
which are a critical part of the water needs of well over
20, 000, 000 people in the southern portion of this state.
AGMA has great concerns over the direction this Board is
headi ng regarding the classification and definition of
subt erranean streans.

The prelimnary indications comng fromthe Board
governing its jurisdiction over groundwater is so expansive
that could potentially subject all unadjudi cated groundwat er
basins in the state, including groundwater that has
general |y been understood to be percol ati ng groundwater to
State Board regulation. This Board seens to be suggesting
that a basin or aquifer may be deemed a subterranean channe
subject to this Board's jurisdiction regardless of its width
or depth to the bedrock and i ndeed water deenmed to flowin a
direction roughly perpendicular to the bed of the channe
woul d be within this Board's jurisdiction

A final determ nation based upon this |logic wuld be
clearly inconsistent with nunerous judicial decisions
restricting State Board jurisdiction the flows within a

known and defined subterranean channel contrary to the
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intention of the Legislature in their definition of
subt erranean streans.

Additionally, the view of this Board's jurisdiction
appears to be contrary to clear |legislative and judicial
policy establishing a framework for |ocal managenent over
groundwat er resources. Years of substantial effort and
signi ficant expense have been devoted by groundwater
agenci es throughout the state to devel op and establish those
resources necessary to effectively manage groundwater at the
| ocal level. Under the assunption that groundwater was not
|ocated in a subterranean stream those efforts could well
have been in vain if this Board decides to exercise its
jurisdiction in that area.

Thi s workshop should result in a State Board policy
that is clear in its jurisdiction over groundwater resources
and not be disruptive of |egislatively nmandated prograns.

To address the specifics of the hearing today that we are
here for, you would ask what |egal test should this Board
review. W believe that there are a nunber of adjudicated
groundwat er basi ns t hroughout Southern California where the
| egal definition of groundwater has been litigated and
determ ned by the courts.

We are asking this Board to consider review ng those
cases that we will enunerate to follow in their findings.

Because we know full well that when decisions are nade at
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this level, sooner or later sonebody will chall enge or use
that decision as a basis for further litigation down the
road.

VWi | e AGM recogni zes that this Board possesses
concurrent jurisdiction with the trial courts, and that was
decided in the National Audubon Society versus The Suprene
Court in 1981, once the trial court assunes jurisdiction
over a controversy, it takes exclusive jurisdiction, and
another tribunal is prohibited fromlater entering into a
determ nati on over that subject matter.

In Hal pin versus the Suprene Court in 1971 and in Mers
versus the Superior Court in 1946 that was upheld. Thus,
any attenpt by the State Board to relitigate classification
of groundwater already adjudicated by the trial court would
viol ate the doctrines of concurrent jurisdiction and
col l ateral estoppel

That was upheld in DeWese versus Unick in 1980
Subsequent litigation over previously tried and finalized
i ssues would result in vexatious, constantly recurring
litigation and threatens to underm ne previously settled
classifications of groundwater that has served as the basis
for conprehensive planning and managenent of groundwat er
resources in Southern California.

AGMA sincerely hopes that this Board will consider

t hose cases so that there will be a consistent determ nation
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of what constitutes a groundwater basin, be it adjudicated
or unadjudicated. In order to renove the cloud of
uncertainty that appears to be surfacing fromthis Board
here, we are asking that a task force of water experts,

| egal experts and policy makers be convened to assist this
Board and to help conplete the study on this natter. This
team of experts would provide this Board with a factual and
unbi ased opi nion of what constitutes a subterranean stream

AGM also feels that if this process continues to
proceed in the current direction as proposed by staff, it
will predictably enbroil the Board in a court battle of
wast eful followon litigation and will disrupt groundwater
efforts throughout the state.

We thank you very nuch for the opportunity to appear
bef ore you today.

Any questions?

MEMBER BROMN:  No question. But | really have a
concern here in that it appears that what you believe the
State Board is intending to do is far fromwhat | at | east
perceive and the other Board Menbers that we are doing.

So the perception here is concerning in that the State
Board to my know edge has no interest in trying to expand
any authority over groundwater. 1In fact, one najor issue
that has cone before us, | amsure you are aware of it, is

the Sal i nas groundwater basin. The Salinas groundwater
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basi n has trenmendous influx of seawater on an annual basis
going in it because of the mning that has taken pl ace
there. W estimate that there is about 300 surface acres, |
thi nk, per year into the Salinas groundwater basin and

conpl etely destroyed the 180-foot aquifer and they are
wor ki ng on the 400-foot aquifer.

The State Board has been involved in that in trying to
bring resolution to the concerns, and they keep pointing
fingers at each other as to who is responsible. But this is
i mportant for you in your organization to understand, is
that we have cut an awful |ot of slack for those fol ks over
there. W have given them noney and technical support with
a hope and belief that they will eventually solve the
probl em thensel ves. That is where they should be sol ved.

Those problems, to the extent possible and practical
shoul d be solved by the people who |ive and work there.

This Board has denonstrated its resolve in that direction
by putting noney and talent and cutting as nuch slack as we
can to help themdo that.

On the other hand, we have the responsibility that if
they can't resolve it thenselves, this State Board has the
| egal responsibility and right to step in and do sonethi ng.
And if we don't, the federal agency surely will. W are not
about to let the federal agency do that as |long as we have

the capability oursel ves.
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MR NEUFELD: We share that same concern, M. Brown.

MEMBER BROMN: Let nme finish. | would hope that your
organi zati on woul d understand that the Board's phil osophy in
this business itself is to the extent that if we can help
those with concerns and argunments between thensel ves that
are very valid, to help you resolve it with the ones that
live and work there.

VWhat is concerning is in your presentation here it
doesn't recogni ze that phil osophy that has been
denonstrated. | would hope that could change. The purpose
of our workshop here is to do exactly that. And one of the
things that this Board | think does so well, this
| egi sl ati on that we have, that we work under, the
Porter-Col ogne Act, is the involvenent of the public
process, people cone in and voice their concerns.

Now i f we have done sonmething that is contrary to that
that has been interpreted by your organization, that is
wrong because that is not our philosophy or not our stated
busi ness.

So ny question to you is, in any of our recent
decisions from Garrapata to Carnel or whatever, what
specifically in those decisions that has been nmade that has
occurred that brings this kind of consternation? Do you
know?

MR. NEUFELD: Yes, | do. It has nothing to do with
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t hose previous decisions. It has to do with the direction
that in the case that we are not supposed to be talking
about here today came fromthe Board where it appears, at

| east through the infornation we received in Southern
California, that staff took a position in support of one of
the applicants rather than taking a neutral position. And,
obviously, in the position that we are in, we recognize that
as a significant input to the Board. And nmy own agency,
when staff nakes recommendation to us, this carries a

t renendous amount of weight.

MEMBER BROWN: The concern you are addressing is the A
and B Teamthat you heard M. Lilly speak of.

MR NEUFELD: Correct.

MEMBER BROWN: That put us in the difficult position of
having a teamthat was a party. But the other teamin the
hearing teamhad to treat themin this case as a party. But
the hearing teamthat cane up with the decision is certainly
different than the teamthat was acting as an interested
party. That may hel p you

MR. NEUFELD: It helps nme a great deal. Let ne say,
M. Brown, that we are very appreciative through our
organi zation of this workshop. When we were here in
February, we were one of the groups that supported having
this type of workshop. The direction and comments that | am

hearing fromyou, 1'll be nore than happy to take back and
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relay to our organization.

| believe very firmy in this process as do all of the
people that | work with down there, sone of whomare in the
audi ence, that we want this to be an open and fair process.
But based upon the information that we had available to us,
it appeared that you were being pushed in a direction that
was contrary to what night be in the best interest of the
ot her parti es.

MEMBER BROWN: | hope that has been cleared up

MR. NEUFELD: | believe it has.

Thank you very nuch.

H O BAGGET: Mary Jane.

MEMBER FORSTER: One thing, Bob, is | would |ike to get
a copy of this. | don't think we have one.

MR. NEUFELD: What has happened, Ms. Forster, is the
conmments that were sent up | ast week addressed that other
case, and they were revised late Friday afternoon to renove
any reference to that particular issue. | talked to M.
MIls on the phone this norning. W are having a new copy
prepared as we speak, and it will be forwarded to this Board
posthaste for it to be included in the record.

MEMBER FORSTER:  Just from what you heard so far today,
I am hoping that you realize that it is not our intention to
take away | ocal control of groundwater, in all of the

efforts you have gone through over all these years with your
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own adj udi cati ons and your own court cases and all that.

So, we are, in ny opinion, we are just taking this
opportunity to |l ook at what is the appropriate test. And,
you know, if everything is and things are so old and
anti quated and sonehow we have not followed Poneroy to the T
or Poneroy isn't any good anynore. That is what this is al
about. Believe you ne, it is not about trying to get
jurisdiction over |ocal groundwater

MR. NEUFELD: | think that nessage is |loud and cl ear
And | think that speaks well on behalf of this Board.

H. O. BAGGET: Thank you.

Fran Fari na.

MEMBER FORSTER: | hope the audi ence understands the
reasons, when we decided to have this workshop, | am going
to say it again, we didn't want the exanple to be a water
rights or an issue before us that we haven't finished with
yet because it isn't fair. And sone of the people that were
i nvol ved in the decision were very snall entities that
couldn't really afford to have their attorneys keep coning
up to Sacramento on issues that were gl obal and not exactly
pointed at their applications. So if you haven't foll owed
that, that is the reason we don't want to talk about it. It
i s unfinished business, and it is unfair to the parties who
can't afford to be here that are the subject of that issue.

So, | keep repeating that so you understand we are not
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being gnarly up here. W are trying to protect the --

MEMBER BROWN: The technical termis hard-nosed.

MEMBER FORSTER: W are trying to protect those
parties who couldn't cone today.

M5. FARINA: Thank you, M. Chairman. M nanme is Fran
Farina. | amhere today representing Save Qur Carnel
River. Last time | appeared before the Board was al npst
five years ago on July the 6th, 1995, when | represented the
Mont erey Peni nsul a Water Managenent District in Oder 95-10,
when the order on the Carnel River becane final

|'ve passed out to you this nmorning sonething that's in
our archives. It actually was an exhibit at the Carnel
Ri ver hearings, and it is a letter dated April of 1981 from
then Chairwoman Carla Bard. And what | want to speak about
briefly today was process. | know you' ve heard the
expression the State Board noves with glacial speed. | want
to tal k about a 20-year scenario that we've had on the
Carmel River and what it is you may be noving into w th what
i s under consideration today.

In this letter there is reference to the staff, that
our staff, our professional staff, found a great deal of
hydrogeol ogi ¢ data currently available. This is 1981 on the
Carnel Vall ey groundwater basin. Even with such an
information, it is difficult to determ ne conclusively that

t he underground water is or is not supporting underflow of
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the Carnel River. It is possible that the question could
never be answered to the satisfaction of all

And then she goes on to say the basin has been yielding
wat er for beneficial uses for many years under the
presunption that the water bearing alluviumis a groundwater
basin. Since there is no clear evidence to show that such
is not the case, the Board will take no further action at
this time to investigate the Lower Carnmel River groundwater
basi n.

My first conment to you is a letter like that never
shoul d have been sent fromthis Board. Here you indicate
you have a lot of hydrogeol ogic data; it's not conclusive at
this point, but if soneone had spent the time and energy as
you ultimately did, you would have found out sonething to
the contrary. And what you did was allow a continuation of
status quo, and this letter continues to cone back to haunt
us because sone people don't recognize Order 95-10.

In this 20-year period, 19-year period, we have had a
situation where, again, because of |ack of adequate staffing
and budget you were not able to nove forward on the Carnel
River. Conplaints had to be filed over a period of years
begi nning in 1987 t hrough 1991 by four different
organi zations. You finally conmmenced hearings in 1992, but
you coul dn't conclude themthen. You had nore hearings in

1994 and it took until July of 1995 when the decision
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ultimtely came out.

Here we are five years past that period of tine, in the
year 2000, and what relief has the Carnel River seen? It
has been determ ned what is being punped by the |oca
utility conpany is underflow, subterranean stream is
underflow of the Carnel River. It is doing great danage to
the public trust resources. And yet what relief have we
received fromthe State Water Board?

I think the point that | amtrying to nmake is if you
want to beconme nmore expansive in determni ng whet her what
you have previously determ ned to be as groundwater basins
are really underflow, then you need to make sure that you
have adequate staff and funding so that your follow through
can be nore swift and the results nore pronpt than what we
have experienced in our area.

There were some coments that | would like to pick up
on fromthis nmorning. | concur with Board Menber Brown when
he was tal ki ng about his concern with technical experts. |
sat here and on the panel of three, | have seen two of them
as hired guns in our area. And this is such a highly
specialized area. You really have a limted pool of people
to pull from Wile | agree that you do need technica
expertise to assist you, you really have to nake sure that
it is fair and inpartial coming to. Because if they are

sitting at the table, and in the back of their mnds they
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are recalling who have they represented in the past and who
would they like to represent in the future, that is a
dil enma for you to have to deal with

| hate the word "consensus," because it neans

unani nous. And the reality is you will never get unani nous
determ nati on on anything. So we should strike that from
our vocabul ary.

On the water chemstry, | have concerns about how this
particular issue is manipulated. | can tell the surface
wat er of the Carnel River, depending on where you are
extracting, you can have water w thout iron and nmanganese
and you can have water with iron and manganese. So, you
need to be very, very careful

In the Cal Amcase they wanted to punp the upper
reaches of the river because they didn't have to then filte
and process the water because it was so clear
Unfortunately, they now have to punp fromthe | ower reaches
of the river so that we can keep the upper area nore
pristine.

| have to say with absolute disheartennment that in the
last five years we have seen a gross proliferation of wells
being drilled primarily in the Carnel Valley. That was
rai sed as a concern, that the people mght not be filing
with you but drilling new wells, trying to secure new water

rights. The reality is that is exactly what we have seen
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And even though you' ve deternined that one needs an
appropriative right in the Carnel Valley alluvium nost
people aren't applying for thembut they sure are drilling
nore wells.

So | wish you well with your new challenge. | realize
that you have a lot of work that needs to be done. And |
hope that sone of your experiences that you have seen that
have cone out of the Carnel River case over the last 20
years nay be instructive to you.

Thank you.

MEMBER BROWN:  Thank you, Fran.

H O. BAGGET: Molly Erickson.

MS. ERI CKSON: Good afternoon, M. Chair, Menbers of

the Board. | am Mdlly Erickson. | amchair of the Board of

Directors of the Monterey Peninsul a Water Managenent

District. Wth ne here today are our general nmanager, Dar by

Fuerst; district engineer, Andy Bell; and our general
counsel, David Laredo. And you have heard from our past
Board chair. M comments today will be brief.

First, the Board wishes to direct its thanks to this
Board. M Board wi shes to direct its thanks to your Board
for holding today's workshop. W are here to observe. W
are here to listen.

Qur Board is interested in presentations and in the

di al ogue because we are very concerned about this issue,
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and we would like to participate in the process going
forward. W appreciate the opportunity to nmeet you al
today, and we | ook forward to being part of the discussion
goi ng forward.

Thank you.

H. O. BAGGET: Thank you

MEMBER FORSTER: | have one question. Probably not a
fair question for you, but naybe your manager or engi neer
coul d answer it.

If there are all these wells being drilled, who has the
authority over that? The county? Sonebody has to give
pernmits for those wells.

M5. ERI CKSON: Good question. Up until two nonths ago
the past Board had not taken any significant action to take
any authority over regulating those wells, which have
proliferated. Certainly our general manager and genera
counsel and district engineer can speak to this issue. But
as a Board nmenber, | can tell you that |ast Novenber there
were three new Board directors el ected, nyself as one of
them and the new Board has taken distinct action to try and
get some control over understandi ng what the inpacts are and
in regulating the proliferation of wells.

And on our neeting this com ng Thursday we do have an
agenda itemspecifically to expand our regulation to

i ndi vi dual wel | s.
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MEMBER FORSTER | think |I recall the chairnan of the
Board of Supervisors comng before us one time and saying
she didn't have any control. | couldn't understand. In
today's age there is over proliferation of people who
control this.

M5. ERICKSON: The county does have a permtting
process.

H O. BAGGET: County Health Departnent, | assune.

M5. ERI CKSON: County Health Departnment, they have a
standard permitting process. But as far as it passes --

H O BAGGET: Water rights to us.

M5. ERICKSON: Yes. CQur general counsel, David Laredo,
can address that nore specifically.

MR. LAREDO M nane is David Laredo, general counse
to the Monterey Peninsul a Water Managenent District. As you
may recall, the Water Managenent District is a Special Act
district and has unique authority as the nanager of
i ntegrated water resource, both surface and groundwat er
resources. That legislative authority does specifically
enabl e our district as opposed to other entities to permt
and regul ate water distribution systens.

As Ms. Erickson had indicated, that authority has
previously been interpreted to nean only |arger systens, not
singl e-source systenms, single wells. Upon review of that,

the Board has asked to have that authority reinterpreted.
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And that is what is before our board on this com ng
Thursday, is an ordinance that will reinterpret the
statutory authority that had been enacted in 1977. It is
not a statewi de statute. | don't knowthat it will apply to
any other or present any other analog to that el sewhere in
the state.

From our perspective, our district does have the
authority to regulate single wells and if enacted by the
Board, it would have that regulatory authority.

H O BAGGET: | assunme you have to get a permt from
the county or health departnent to drill a well in any
case?

MR LAREDO. That's correct.

H O BAGGET: If it is an adjudicated basin, you have
to have a water right pernmt.

MR. LAREDO The water rights question aside, | don't
bel i eve the county has any inquiries as to what the water
right basis is.

H. O. BAGGET: That is probably right. Doesn't surprise
me at all.

MR. LAREDO They are only | ooking at the | and use.

MEMBER FORSTER: Not adjudicated, is it?

MR. LAREDO No. It has been declared to be fully
appropri at ed.

MEMBER FORSTER: | renmenber that. | was there.
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H O. BAGGET: That is probably true. |In nost rura
counties | amfamliar with you can build a damwi thout a
water rights pernit. |In Mariposa where | amfrom we have
an ordi nance that requires proof of water rights before you
start the dam

M5. ERI CKSON: Thank you

Ms. Forster, in response to your question, speaking as
an individual director, the new Board is very nuch trying to
grapple with many of the environmental inmpacts on the
Carnel, and as a result of 95-10. Responses that we have
not seen before, as Ms. Farina referenced.

Thank you.

H O BAGCET: WI|II|iam Baber

MR. BABER: Chairnman Bagget, Menber Brown and Ms.
Forster. Thank you for the opportunity to speak before you
today. | amwith the Mnasian law firm 1681 Bird Street,
Ooville.

| amrepresenting today 18 public agencies, water
districts and authorities in the Sacranento Vall ey,
primarily in the west side of the San Joaquin Valley. W
are subnitting these comrents to you in response to your
March 15th notice, and we are going to take themin the
order of issues that you presented in your notice. So |'l
go over each issue and briefly respond as we are respondi ng

on behal f of our clients.
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So, issue one is what |egal test should the State Board
apply in determ ning whet her subsurface waters should be
classified as part of a subterranean stream or percol ating
groundwater? Before | give you our answer, | wll say our
18 water districts and entities are in our witten coments,
listed in our witten conments.

Qur answer to that first issue is, of course, the
Porer oy deci sion. That decision sets forth California case
| aw on the subject of whether the State Board can exercise
jurisdiction over groundwater pursuant to Water Code Section
1200. The State Board has no jurisdiction over groundwater
as opposed to surface water unless groundwater flows in
subt erranean streans and known and definite channels. The
Porrer oy deci sion, that 1899 decision gives the test which
di stingui shes between a subterranean stream and percol ati ng
gr oundwat er .

We found interesting instruction nunber 12 given the

jury by the Poneroy trial court. That case nust have been

tried in 1898 or 1899. | amgoing to read you that
particular jury instruction, at least part of it. It is
rather short. To accent, | think the difference between

percol ati ng groundwat ers and subterranean stream
The deci sion given by the judge reads as foll ows:
In addition to these rights and benefits

arising fromthe flow of the river through
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this land, the defendants are the absolute
owners of all such water as nmay be present in
the soil of this land and which does not
constitute a part of the water of the river.
This is usually called percolating

water. There is, however, no magic in the
word percol ating. The fact that any wi tness
may apply that word or refuse to apply it to
any particular class of waters to which he
may speak is not conclusive of the question
whet her or not such water does or does not
formpart of the river. That question is to
be determ ned by you froma consideration of
the facts proven. The right and ownership of
the defendants in this class of waters is

di stinct fromand nuch greater than their
right to the use of waters of the stream As
to the waters of the stream they have a
right only to the use of it on this |land, and
they do not own its corpus or its body for
the very water itself. They have no right to
take it away fromthe land and use it on
other lands or sell or dispose of it for use
on other lands or at other places. But as to

this other water, if any there be in this
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| and, not a part of the stream they are the
absolute owners of it to the same extent and
as fully as they own the soil or the rocks or
ti mber on the | and. (Readi ng.)

Back to the regul ar paragraph, back to the letter. As
denonstrated by the Suprene Court's apparent affirmation by
the jury instruction given in 1898, 1899. | say apparent
affirmation of jury instruction because if you read the
Pormer oy decision it is pretty nmuch unintelligible by ne,
anyway, to determnine whether or not, you know, the Suprene
Court actually supported the jury's deternination or opposed
it. | think the Chief Justice opposed it and anot her
justice supported it. And there really was no answer in the
court decision that | can see.

The critical issue of whether subsurface waters are
subject to State Board jurisdiction is a factual question to
be determi ned by either a local trial court or jury or the
State Board. The |egal test, however, remains the sane, as
expressed in Water Code Section 1200 in Poreroy.

| recite the definition of 1200. | know you've had
that read to you a zillion tines. So you know that a
subterranean streamis subject to your jurisdiction
statutorily and unfortunately. So what you got to do is
figure out a way to lint that test so that you don't just

t ake upon yourself so nuch stuff that you have, | will tell
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you, a lot of applications for well permts in the Butte
basin alone. |In the Sacranento Valley from pre-1914 ri ght
hol ders, you woul d just be inundated.

Certainly, the San Luis Rey decision of the State Board
shoul d be strictly limted by the facts presented; it should
not be liberally interpreted or expanded beyond existing
statutory and case law, which linmts the State Board
jurisdiction to groundwater flow ng through subterranean
streanms in known and definite channels. And also there is
the Arroyo Baldwin case and | cite that.

Now we get into issue two. What infornmation should the
State Board consi der when determn ni ng whet her subsurface
waters are part of a subterranean streamor are percol ating
groundwat er? The answer, our thoughts in this particular
i ssue are rather sinple. That is, we encourage the State
Board to use a conservative application of the Poreroy | egal
standard in determning the facts of each individual case
presented to you to determ ne your jurisdiction, whether the
exi stence of subsurface bed and banks are inperneable or
flowi ng groundwater is a factual issue that rnust be
constrained and linmted to the Pala and Pauna Basins. The
deci si on should not be treated as precedence for future
State Board determ nations of whether or not subsurface
waters constitute a subterranean stream

H O. BAGGET: You are definitely in --
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MR. BABER: My line of thought? | know your thinking.
H O. BAGGET: Stay away fromthis, please.

MR BABER  Ckay.

H O BAGGET: | don't know --
MR BABER: |I'malnpbst -- | amat issue three, which
is where | amgoing to get into, | think, hydraulic

continuity that Alan Lilly brought up as maybe a way of
trying to limt subterranean streamto surface water streans
which are identifiable subsurface.

So, issue three, should the State Board propose rules
or gui dance for the classification of which subsurface
waters are subject to the water right permtting and
licensing system adninistered by the State Board. |If so,
shoul d t he Board propose or establish those rules or
gui dance through adm nistrative rule nmaking as a proposa
for legislation in a precedent decision or through other
means?

We suggest the State Board shoul d not propose gui dance
for howto factually classify subsurface waters as either
bei ng part of the subterranean stream or percol ating
groundwater. W nake this comment because the extraction
and use of groundwater in California is increasingly subject
to local control. For exanple, in the Butte Basin area in
Northern California within Sac Vall ey groundwater is subject

to local control by the County of Butte as well as d enn
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County in Sac Valley. Oher counties are proposing | ocal
ordi nances and | ocal control in the Sac Valley.

Local water and irrigation districts have adopted 3030
plans fromthe Costa bill adopted by the Legislature in
'92. Many local water districts and water agenci es have
taken over control of their own groundwater supplies wth
t hese 3030 plans. They have even proposed plans for
extraction and nonitor that.

Simlarly, counties have the Baldwin case, and in the
Bal dwi n case the counties can exercise police power. And
this can be done by all 58 counties in California. W are
aware of no case that limts the authority of the Baldwi n
decision right now Many of these counties have adopted
ordi nances which control the extraction of and distribution
of groundwater. And we nmention Measure G which was adopted
by electorate in Butte County in 1996, inmposes severe
limtations on any groundwater which is attenpted to be
extracted and delivered outside the boundaries of the
county. It also limts and controls groundwater substitute
punpi ng, whi ch, of course, exchanges surface rights for
groundwat er which is punped and used on overlying |and.

In each one of those situations you must apply for and
obtain a pernit fromthe county. Since that particular
nmeasure was adopted in Butte County in 1996, there has been

no application for a pernmit. That is because we have had
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good water years for four or five years. So, when that
happens, then we will be able to give you the history of
what happens when sonmeone applies for a pernmt. As we are
sure will happen in Butte County because, as you can see
fromBulletin 118, Butte County groundwater basin is
prolific, has a yield of at |east 600,000 acre-feet. The
county has adopted a groundwater hydrol ogi c nodel, which it
uses to nonitor the extraction and the yield of groundwater
in the county. It's currently used by the Butte County

Wat er Conmmi ssion and al so the Butte Basin Water Users
Associ ation which is a group of public and private agencies,
i ncluding the County of Butte which neets once a nonth and
wat ches groundwat er extracti on and nonitors groundwater

wi thin the county.

Agai n, the San Luis Rey decision should make cl ear that
the decisionis limted to those particular facts
specifically in the --

H O. BAGGET: Stay away fromthe decision, please
This isn't a hearing on that decision.

MR. BABER | understand. | amjust saying that we are
asking that when you do make the decision that you
specifically limt --

H O. BAGGET: That is testinony, anyway. | don't want
to get into an argunment. Stop

MR. BABER  Legally --
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H O BAGCET: Abstain.

MR. BABER Finally, we appreciate the opportunity to
make our comments today. | think I could -- | think | coul
gi ve you an exanple of how the San Luis Rey decision
frightens many of our clients.

H O BAGGET: W had a hearing on that. This is not a
hearing on the San Luis Rey.

MR. BABER: | amjust telling you how the proposed
deci sion frightens us because of the definition or proposed

expansi on of the word "channel ."

H O BAGCET: | know. | don't even want to discuss it
St op.

MR. BABER: | amnot discussing the San Luis Rey
deci si on.

H O BAGGET: | think you are indirectly.

THE COURT REPORTER. | have to take one person at a
tinme.

M5. MAHANEY: Perhaps you can speak to the test as --

H O. BAGGET: Speak to the test.

M5. MAHANEY: -- as identified in the workshop notice
wi thout getting into the San Luis Rey decision.

MR. BABER What we are concerned about, M. Bagget,
is the Butte Basin in Sacranento Vall ey, because of its
prolific groundwater yield annually through recharge of

surface waters, could be interpreted as being a channel
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subject to State Board control and jurisdiction. And | know
that is not your intent. W' re suggesting --

H O. BAGGET: Very good

MR, BABER -- from what Board Menber Brown and Board
Member Forster has been telling us, if that is your intent,
one really good way to linmt that power is to sinply, when
you do issue the decision, and I won't nanme the decision,
when you do issue it you just limt it toits facts
specifically. That is it.

Any questions?

Thank you.

H O BAGCET: Let's take a ten-minute break. We will
conme back and we have four nore cards.

(Break taken.)

H O BAGGET: W have two cards that say "If
Necessary." So we might start with the easy ones, see if
they are necessary or not.

Virginia Cahill.

M5. CAHILL: It is not strictly necessary, but it wll
be brief at least. Good afternoon, M. Bagget, and Board
Members Forster and Brown. | amVirginia Cahill. | do
represent one of the parties in the San Luis Rey matter,
which | won't nmention again.

H. O. BAGGET: Thank you.

M5. CAHILL: | do also represent other clients, though,
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t hroughout the state. So | have been watching this issue
for sone tine. | realize this is a very inportant issue for
the Board. | think you are wise to grapple with it. | am
al ways amazed in practicing law how little we know, how we
can have a law that was passed in 1914 and we still don't
know what it neans. This seens to happen with sone
frequency.

I amnot going to wade in particularly into the tests
because I amnot a hydrologist. | would just note in
passi ng, though, that the test is consistent with the
Board's earlier decisions, both in Carnmel and with the
Garrapata decision, even with the earlier decision on the
San Luis Rey River.

VWhat | really want to |l ook at nostly is your third
issue. |If you are going to propose rules or guidance to
clarify to those of us that are practicing in this area how
should we do it. And laid out are three options; and many
peopl e today have picked up on the legislation option. |
t hi nk what we have to recognize, if we are tal ki ng about
| egi slation, we are tal king about changing a | aw as opposed
to interpreting a law that we have now. That is not to say
that you can't do it. But | think you need to recognize
that that is a somewhat different aninmal than interpreting
what we have now in Water Code Section 1200.

If you are wanting to interpret the existing | aw, then
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I think the best way is going to be by a regul ation that
clarifies it. | don't think | would look to the Legislature
totry to clarify technical matters in great detail, and
don't think individual decisions are probably the best way
to do it either. | think a devel opnent of general criteria
t hrough a rul e nmaki ng proceedi ng woul d be a good one.

The one thing | do want to -- one point | would like to
make, though, is if you do come up with criteria, you are
al so tal king about what is the procedure for applying it.
Every tine soneone files an application, do you first of al
have a hearing on the classification of the water? The one
thing I do think is inmportant for you, whatever you do
there, is that you don't end up with the possibility of
i nconsi stent decisions in the sane basins. Once you
determ ne whether a basin is or isn't groundwater, that
shoul d be the decision for everybody in that basin so that
you don't have one set of people having groundwater and for
anot her set of people in the same basin not have it to be
groundwater. It could be if you go to a newtest. If you
are in the bed and banks test, it is going to have to be the
sane for everybody in a basin.

| just have only one technical thing, and it is nore of
a question and hopefully sonebody technical follow ne and
answer it. The one part of ACWA's test was the flow

parallel to the river. And it seenms to me that both in the
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gai ning stream and the | osing streamthat water wasn't
necessarily flowing parallel to the river. It mght well be
comng into the river perpendicularly. | amnot technical

| don't know the answer to that, but | raise it as sonething
for your consideration.

And those are really all the comments | have.

Thank you. | didn't submit witten comrents.

MEMBER BROWN:  Thank you, Ms. Cahill.

H. O. BAGGET: Thank you.

Paeter Carci a.

MR. GARCI A. Thank you. M. Bagget, Menbers of the
Board, menbers of Board staff, good afternoon. M/ nane is
Paeter Garcia. | aman associate attorney with the law firm
of McCormi ck, Kidman & Behrens from Costa Mesa.

| want to start by extending the regret of M. Robert
Ki dnan who coul dn't make it here today due to a conflict in
the schedule. He is devoted to issues presented here, but
due to this conflict, he couldn't nmake the trip up here to
Sacr anment o.

| also want to mention that although M. Kidman
represented Pauna Vall ey Water Conpany in the blank blankity
bl ank proceedi ng, we are not being paid by any client in
particular to be here today. Really our purpose is to
insure that the State Board uses the proper criterion when

maki ng a |l egal distinction between percol ating groundwat er
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and subterranean stream A lot of the information that |
have prepared for today has been tal ked about by sone of the
experts that are renown in this industry and | egal
representatives of ACMA and other | earned participants here.

Today | do want to underline and bold, if you will, a
couple of the points that have been nade particularly as
they relate to |l egal distinctions between the two bodi es of
water that are at issue.

We believe the State Board should prenise any
application of the Ponmeroy factors on an understanding that
Pormer oy, and, therefore, Section 1200 jurisdiction, is
limted to underflow of surface streams. The State Board
has denonstrated a willingness to rely on the | ega
authority articulated in Poneroy. But unavoidably the |ega
standards set forth in that case are predicated on a
subterranean streamthat absolutely flowed in connection
with and as part of the surface streanm that is, Pomeroy
deci ded that the groundwater at issue was the underfl ow of
the Los Angeles River, and that unity and connectiveness
bet ween the two bodies of water as a | egal standard shoul d
be overl ooked, particularly given all the valleys in
California that may have surface streans neandering through
t hem

When the State Board finds that groundwater is

channel i zed by bed and banks and flows therein in a
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particul arized direction, it necessarily holds under Poneroy
that that water is connected to sonme identified surface
stream W had the nap up before about the | ocation of the
Pormer oy decision. W had that big yellow sort of area that

i ndi cated sonme lost alluvium And there was sone concern
that a decision could extend to all of that area. |If it

did, the State Board did decide that water was connected to
the surface streamand all that area, it would necessarily
hold that all of that water flows as part of the surface
streamthat goes down.

What, | guess, | amtrying to say is that any
application of permitting jurisdiction under Poneroy is
l[imted to the underflow of an identifiable surface stream
So, as a legal precedent, it should be linmted in that
f ashi on.

The second sort of legal point that | want to nake
clear, that we believe the State Board should place a
practical limtation. W've heard a bit about this earlier
today on the concept of the factor of hydraulic continuity
in classifying groundwater. Now, what | found interesting
and | earned today is that, | suppose arguably, al
groundwat er can be identified as being connected in sone way
to all the other groundwater, even if it takes maybe
hundreds of years for one body of water to communicate with

another. But that is not a legal standard, it's
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connecti veness.

We urge that -- | should back up a step. Pomreroy
didn't even use the term"hydraulic continuity.” But it did
reference substantial continuity inpliedly in reference to
hydrol ogy when it tal ked about or when it defined the
connect edness between a surface stream and groundwat er

So, the State Board should not use, as we believe,
hydraulic continuity as a factor that would allow the State
Board to expand its jurisdiction. |In that if there is
hydraulic continuity between groundwaters, the State Board
shouldn't use that as a factor to go down to bedrock in
search of an identifiable bed and banks. That would
ef fectively devastate the | egal presunption of percolating
groundwater. So, we feel that the factor of hydraulic
continuity shouldn't be used as an expansion of State Board
jurisdiction and request for bedrock. But rather we feel
that hydraulic continuity should be used as a liniting
factor under Poneroy and substantial hydraulic continuity
nmust exi st between the channelized groundwater and the
surface streamin order to nake a determ nation that the
groundwat er at issue is jurisdictional underflow.

| believe those are the two legal sort of distinctive
points | wanted to bring to the State Board's attention with
respect to what we have heard all day today.

| want to say in closing that the law firm | am here
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representing, MCornck, Kidnman & Behrens, wholly and

unequi vocal Iy supports the position forwarded by ACWA in the
i nterests of groundwater producers throughout the state. W
urge the State Board to exercise caution in permtting
jurisdiction under the Poneroy decision

Thank you.

MEMBER FORSTER: | have a question. M question is --
first I will tell you what | thought |I was going to hear
and nmaybe then you will understand ny question

| thought | was going to hear nore of concern or
criticismon how we have been doing this process in other
situations |like Garrapata and naybe other ones that | don't
know about, and how we shoul d nmove forward and do it
differently. And | don't hear too nuch about that.

And so ny assunption at the end of the day, and | know
| have a couple nore speakers, but nmy assunption is that we
haven't done anything terribly wong so far, but there is a
concern that we are on the verge. And so --

MR. GARCIA: Are you trying to lead ne in to getting
nmysel f in trouble?

MEMBER FORSTER: No. | haven't heard any outrage that
we have done anything -- what | hear is this overwhel m ng
concern of the present and future. You know, | think your
particular law firmhas been instrunental in creating the

awar eness in how we are handling these issues.
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Am | right in ny assunption, is there nothing that you
can point to that is like the test case, |ike you shouldn't

have done it that way and this is the way you should do

it? | don't hear that.
MR. GARCI A: | can whisper about San Luis Rey.
MEMBER FORSTER: No, you can't. | didn't want to use

that one. But Garrapata is done with. This is not a whole
ot different between the Garrapata. It was a pretty good
case. So maybe that was one. I"mnot struggling; | am
just trying to see if | amon track, that you are | ooking at
the present and you are concerned about the future. But we
haven't done anythi ng outrageous on how we have been going
al ong so far.

MR. GARCIA: | would concur with you that outrageous

isn'"t a word that could adequately or describes what the

State Board -- how they have inplenented their own policies
for Section 1200. | have to adnmit to you it is a privilege
for me to be here. | amyoung in nmy career as a water

attorney. But | think we are all here and we know we are
here not because of Garrapata and what the State Board held
for Garrapata or how they characterized subterranean streans
or the distinction therein.

But | think it is the nore recent sort of positions
that the Board has given indication that it may follow that

has really engendered nost of the concern that you are
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hearing today. So, | hope | am not being unresponsive to
your question. | can say fromny experience and how | have
been and how I wound up right here in front of you is ny
educati on on how Poreroy was deci ded, the factors on which
it was decided, |egal standards set forth therein, the
limtations that that case presents, the limtations that
are presented in Section 1200 and how the State Board has
nost recently sort of approached these issues.

H O. BAGGET: Maybe clarify. | think what we are
| ooking at is a lot of issues down the road, too. And
think as you see the use of groundwater and reclamation
recharge in this case, a lot of issues that have cone before
this Board recently and coming in the future, a |ot of
peopl e recogni ze there is potential roomto nove all over
within this test. That is why we have the workshop, to try
and get ahead of the curve. There is a |lot of things going
on and a |l ot of changes going on in California water. Water
banki ng with other issues which are going to be happening
which all deal with what is percolating groundwater, what is
subterranean flow. That is what -- it has been useful for
me so far. | think we are getting a |lot of information.

This is one of those vague areas that's never been put
through the total test. It's about to be for a |ot of
reasons.

MR. GARCI A: Thank you.
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H O. BAGGET: Thank you

Tom Hasl ebacher. |f necessary.

MR. HASLEBACHER: Tom Hasl ebacher. | am the geol ogi st
for the Kern County Water Agency in Bakersfield. | want to
thank the Board for having this workshop. | feel very
honored to be here. | wll nake this extrenely brief.

The Kern County Water Agency Board of Directors wanted
me to state that we support the position given by Steve Hal
of ACWA this norning. And without further ado, that's about
it.

Thank you.

H O. BAGGET: Any questions?

Thank you.

Carl Hauge, Departnent of Water Resources.

MR HAUGE: Good afternoon, M. Chairman, Menbers of

t he Board.

If I could, I would like to address Ms. Forster's
question of M. Grcia. | think one thing that would be
very hel pful, if you would go back through the records and

conpile a list of those streans that were determnmined to be
subterranean fl ow and those cases where percol ating waters
woul d have been the decision, and see what sone of the
differences and simlarities were. | amnot aware of any
publication that does that. | think that would be very

instructive before we take the next step, whatever the next
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step is going to be.

H. O. BAGGET: You are suggesting all staff
determ nati ons not necessarily cone to hearings before this
Boar d?

MR. HAUGE: Correct.

H O BAGGET: Wich is -- because very few have got to
the Board's |evel.

MR. HAUGE: That's right. Those decisions, as
understand it, a subterranean streamdesignation. | think
that woul d be very interesting.

MEMBER FORSTER: Aren't you doing a study on

gr oundwat er ? MR HAUGE: W are always studying
groundwater. | don't have quite a hundred years as the
panel .

I think Joe Scal manini this nmorning was very
i nteresting about how scary it is that we haven't revisited
this in a hundred years. | was talking to Bill DuBois a few
m nutes ago and one of the reasons are, obviously, because
water is becoming a lot nore scarce or demand on water is
becoming a lot higher. So we are now having to | ook very
cl osely at how we manage our groundwater resources.

I would like to thank you for this opportunity to speak
to you today. W all know what the issue is now | have a
coupl e of publications | would |ike to nmake you aware of,

make you and the audi ence aware of. One is the booklet by
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U S. Geological Survey Circular. One is G oundwater and
Surface Water, a Single Resource. It is USGS Circular
1139. The other one is Sustainability of G oundwater
Resources. It is USGS Circular 1186. This one is available
on the webpage. You can download it. They are both
excel | ent publications for anybody who would like to |learn
nore about how groundwater and surface water interact.

| use the word "interact" because it neans they affect
each other. W have interconnectiveness. They are
interconnected. | think interaction is the key. Take out
groundwat er here, you decrease the supply downstream

W feel |like we have some comment to nmake on this
pursuant to our mission pronoting efficient water in the
state and because we do provide a |lot of |ocal assistance, a
ot of local advice. | get a lot of questions on
groundwat er nanagenent. | am goi ng down to speak to two
areas this week about groundwater managemnent.

W had a statenment that | turned in. M wife read it
this weekend, and she is not a groundwater specialist at
all. She says you are saying two different things here.

knew we had succeeded. On the one hand we have Poner oy,

whi ch has been | anbasted today. | was really happy to hear
that even a lawyer finds it difficult reading. | read as
much as | can stomach. | thought that was sonething that
they liked.
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We tal ked about the legal test. | don't think there's

anything to add to that. It has been defined. | won't bore
you a repeat of what has been said. Again, | want to
mention the commttee to review past cases. It would be

i mportant because | think a | ot of cases where staff
determned that it is percolated water has not received
public attention. The law remains the sane as it was nore
than a hundred years ago.

Qur technol ogy has advanced as was discussed this
nmorni ng. A hundred years ago water was vi ewed as unknown,
unknown and separate. One state that actually called or
sai d somet hi ng about how groundwater is a cold unknowabl e
that we cannot regulate. Mchigan had a statute that was
just anmended in the md '80s. As Dr. WIlians pointed out
this nmorning, Henri Darcy developed his law in 1856, and it
wasn't inproved until many years after that. It was in the
'20s, '30s and '40s that groundwater really becane studied
by the U S. Ceol ogical Survey. They published a | ot of
papers about groundwater, how it flows and so on

However, with a hundred years of Pomeroy we can't upset
what's been called the apple cart today. That is the water
rights apple cart. W are concerned about that as a
departnment, but we do think that physical reality ought to
be included in whatever action the Board takes, whatever

physical reality means. The fact that there is no unanimty

CAPI TOL REPORTERS (916) 923-5447 144



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

anong the ACWA group was very enlightening, | think. They
were unanimous in the fact they don't like what is
happeni ng, as you say, about to nmake an outrageous decision
They don't like that, and they don't know what the cure is.
I think that indicates that nobody has an agenda here.

We urge a continuing dialogue and investnent of
techni cal resources, a greater understandi ng of groundwater
surface water interaction. Up to 40 percent of all stream
flowin the US. is contributed by groundwater in snaller
basi ns, and that percentage goes even higher. So there is
clearly sonmething to worry about here.

If you develop a water budget, and | have an overhead,
if I can put that overhead up. |If you are developing a
wat er budget, you want to show what the inflow outflow and
storage or change in storage is in a delineated basin. You
have to define the basin, what you are tal ki ng about. Wen
there is no punpage fromthe basin, the inflow equals the
outflow, and there is no change in storage.

This diagram at the top shows recharge and di scharge
are equal and there is no change in the groundwater system
I f expansion of water begins, as in this illustration, you
have punpage, taking water out of storage, either recharge
nmust increase, discharge nust decrease or there is water
renoved from storage or sone conbinati on of these three

events takes place. The water has to come from sonmewhere.
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Sonme of these effects nay be observed soon after
punpi ng and consunptive use begins. Most effects will not

be seen for sonme years if the tinme has passed, even in sone

cases for many years. Were there is groundwater or surface

wat er taken out of the system the entire system was

affected eventually. O groundwater devel opnent takes place

over many years, the long-termeffects may take place so
gradual Iy that no one notices the changes in water flowif
nonitoring i s inadequate.

The effects of groundwater punping are mani fested only
slightly over tinme. So the full effects on surface
resources nmay not be evident for many years after punping
begins. | point out to you that there are two different
cases we are talking about. |If you look at the diagrans
here that were drawn this norning -- | think Dr. Todd did
these -- this is the case of California before European
peopl e began to extract groundwater. You can take a little
wat er out, but not affect the gradient and flow into the
stream |If you took enough groundwater out then you change
the gradient. Now you've got a change in water rights.
These surface water rights wherever held are now being
transferred to the overlying groundwater use, a certain
portion of that surface water.

It is a very inportant issue to keep in mnd

The third scenario is where the hydraulic continuity
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bet ween the stream and t he groundwater table has been
severed conpletely. W have all of these instances here in
California. And it nay be necessary to interpret sonme of
the details fromeach instance differently when you are
devi sing how to define bed and banks.

MEMBER BROWN: Carl, you are the one | was | ooking at
as the expert to discuss this. That can happen on any
single stream all three of those conditions at the sane
time.

MR. HAUGE: That's right.

MEMBER BROWN: At sone tinme or another

Therein lies the difficulty of -- go ahead.

MR. HAUGE: Let ne just answer Ms. Cahill's question
about parallel flow. These diagrans are all cartoons, so
they are drawn for sinplicity. This flowis never really at
right angles to the streamor could be. Usually it is not.
But this is just a cross-section showing it is flowing into
the stream It is probably flow ng subparallel to the
stream And | woul d guess that probably underflow in nost
streams is never exactly parallel very far fromthe live
stream fromthe surface water channel

The third -- | had these organized by one, two, three.
The third rule is guidance. Qur viewis that there is no
i medi ate need for formal regulations or changes in the | aw

that has been used to allocate water rights for nore than a
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hundred years.

W encourage a continuation of the technical dial ogue
that has been started toward a goal of conmon understanding
of the physical realities of good groundwater nanagenent.
We think AB 3030 has been a good start. There have been
ot her groundwat er managenent techni ques that sone districts
have been using for a long tinme. A lot of themare within
district boundaries and do not take into account the entire
basi n.

In one basin | amaware that there are 19 entities that
are trying to manage their groundwater within their district
boundaries. The goal is to someday integrate those so that
t hey have one basi n nmanagenent plan

We, like everybody el se, suggest a formation of a
technical committee to review the hydrol ogic and | ega
i ssues to explore nethods of managing the state's water
resources that nore closely approaches physical realities.
Sone tal k this norning about having a comittee set out
priorities that you m ght want to consider as to where does
the Board want to go, what do you want to control, what do
you not want to control

I woul d suggest that that kind of a comm ttee ought to
proceed forward at the sanme time or in conjunction with a
technical committee so everybody understands the technica

i ssues that we are trying to address with | egal renedies.
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One issue is the timng of changes in where water appears.
When you start renmpving groundwater, the timng may take
quite a long time. That is the inportant issue that nobody
has a real handle on. W need to get spatial data and
tenporal data so that we know what is happening in space as
wel | as what is happening over a period of tinme before we
can nake justifiable or manageabl e rul es.

Finally, if the Board deternines that the fornal
regul ati ons or Legislature changes are indicated, we, the
Departnment, would like to be involved both on the technical
conmi ttee, whatever the conmittee is called, and in the
final formulation of rules, guidance regulations or
| egi sl ati on.

Thank you.

H. O. BAGGET: Any questions?

MEMBER BROWN:  Kind of a question and statenent.

Agai n, you have been very hel pful, Carl.

MR. HAUGE: Thank you, M. Brown.

MEMBER BROWN: The suggestions or naybe recomrendati ons
of hydraulic continuity, if | understand, you correct ne
here, probably in itself, by itself, would not be a good
test.

MR. HAUGE: | would reconmend using it as well as other
i nputs, right.

MEMBER BROMN: I n that any singular streamat one tine
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or another can have all of those conditions occur?

MR. HAUGE: Right.

MEMBER BROWN:  Then you support the idea of putting
t oget her sone type of a comnittee or committees?

MR. HAUGE: | think your question of Dr. Bachnman this
norni ng was a good one, where people have agendas they are
pushi ng. There have been sone groups as Dr. Bachnan pointed
out, his particular group, they had three opposing or three
di fferent opinions. Wat they found when they got together
and began to discuss themtogether was that they could reach
sone other agreenment. | think that is what may, | hope,
take place in this instance.

MEMBER BROWN: |s probably in a better formthan in a
heari ng?

MR. HAUGE: Yes.

H. O BAGCET: Sounds like a task force to ne.

Do you have any conmments on the -- we had a | ot of
di scussion on underfl ow versus subterranean stream

MR HAUGE: | amwth the group; there is no such
thi ng as subterranean stream except in carbonate terrain or
| ava tubes. That is unequivocal

H O, BAGGET: bviously, that would take a |egislative
change in the code.

MR HAUGE: Yes.

H O. BAGGET: To clearly define that as underfl ows as
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opposed to subterranean

MR. HAUGE: Yes.

H. O. BAGGET: Thank you

MR. HAUGE: Thank you

H O BAGCGET: John WIIians.

MR. WLLIAVS: Board staff, my nane is John WIIlians,
875 Linden Lane, Davis, California.

| also ama former nenber of the Monterey Peninsul a
Wat er Managenent District. | was on the staff of that
agency for a while. |In followup to the letter that Fran
Fari na passed out, the underflow issue in the Carnel R ver
was brought to the Board around 1980, and the Board staff
| ooked at it and said go away.

Fish and Gane did not |ike that answer, and they hired
a former engineer fromthe State Board, Al Frank, who wote
the letter and carried back to neetings, to the State Board,
and the upshot was funding for the watershed managenent for
Carnmel River to look into the underflow. | got hired to do
that study, and that is the background for nmy interest in
this and ny testinmony here today and ny witten conmments.

So when | began | ooking at the question of what was the
| egal status of the groundwater in the Carnmel Valley, at the
time it was the sensible thing, | got Hutchins on California
water rights and | read what he had to say. And there was

| anguage in that about a case, Los Angel es versus Hunter
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whi ch has expanded relative rights to a large basin filled

with water seeping slowy toward the outlet. But because
ama bit of a crank, | didn't take Hutchins' word and went
and | ooked at the decision. | found out when | read the

deci sion that Hutchins had it backwards, that the California
Suprene Court in 1909 in that case had determ ned, in fact,
that the groundwater in the San Fernando Vall ey constituted
a large underground | ake and the wells in 8,000 acres,

beli eve, of land upstreamin the Poneroy territory was
diverting water fromthat |ake which was part of the Los
Angel es River, and they had to stop it.

And so if you want to find out what people thought,
this idea of subterranean stream in 1914 when the | aw was
passed, one of the things to do is to |ook at the case of
Los Angel es versus Hunter and go across next door as | did
and | ook at the appellate record for that case, and you can
find a very clear description of what people thought was
goi ng on.

One of the interesting things about that is that they
couldn't nake any sense of the instructions of Pomeroy
either. | think because they didn't talk about it. There
was very little nentioned of Pomeroy on briefs on either
side in that case. The argunents were nore about whet her
the area in question was |ike the Cats versus Wl kenshaw

[ phonetic] area which was percol ati ng groundwat er or whet her
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it was |like the San Jose Creek fromthe McClinic [phonetic]
case where the Board had found in passing that it was
flowing in two different channels.

But what the court said in Hunter which got Hutchins

and others off in the wong direction was that it didn't

matter whet her the groundwater in San Fernando Vall ey were a

part of Los Angeles River or not; Los Angeles would win in
either case. | would urge people -- there was a gentl enman
here this norning who wanted gui dance about what was neant
at the tine -- should do what | did and | ook at Hunter and
go back and | ook at the appellate record.

| also want to defend the hydrol ogists of the tine.
When you | ook at the appellate record in Hunter and Pomrer oy
and sone of the other cases, you find, indeed, there were
cranks and charl atans who were hired by the defendants in
t hose cases who had various crazy theories about what was
going on. There were also the cases that there were people
-- Ml holl and was one of them-- who knew quite well what
was goi ng on and understood the systemremarkably well.
There were al so a nunber of studies by USGS in the area in
the early part of the century, that give a very clear
description, an interesting description, of the nature of
the water situation in California. Wat a renarkable place
it was.

There has been an issue about do underground streans
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exist or not. If you understand what the words nean, it was
very clear that when people were tal ki ng about under ground
streans at that time that they were tal ki ng about the
alluvial basins filled with granular mneral resources. |If
you | ook at the inpressions of Poneroy, they say that
explicitly. So get out of your mnd the suggestion that
peopl e back then were very confused and were thinking of
sonething |ike lava tubes or underground rivers and
linestone terrain. They had a very good idea of what they
were tal king about. They were at |least as intelligent as we
are now.

What was very clear in the record and in the geol ogi ca
report was that the water indeed came fromthe nountains for
the nost part, cane down the washes. Dependi ng on how rmuch
there was, either flowed all the way across to the Los
Angel es River or else into the gravel which was the nore
usual case and fl owed underground to the river and turned
and canme back up to the surface here where this flow got
wat er novenent constricted and, therefore, forced up

And that is, it went on down here. It was actually in
the pre-European condition. It was a very steady flow of a
hundred cfs down the Los Angel es River which supplied the
Puebl 0 Los Angeles originally. And so this operated as ki nd
of a giant reservoir that did a very good job of regulating

seasonal |y and between years, highly variable rainfall in
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t he nmountains, and produced very steady outflow from Los
Angel es. Sone of the water went into artesian gravel
deposits. \When people arrived and started buil di ng
orchards, they could just dig a well, and the water would
burbl e up out of the ground and into their irrigation
ditches. It was easy to see why people |iked Southern
California when they first got there. Unfortunately, too
many people cane and no | onger quite so pl easant.

The other point | wanted to nmake is that the public
trust issue is very inportant here. The public trust issue
is why the Carnel River case ever cane to your attention
There has been very significant benefit for public trust
from95-10, but I don't think you have done as much as you
should with that. But extractions fromthe river have been
reduced sonewhat, and there is nuch nore control now over
the water conpany that diverts the water than there was
before. There are, as we heard earlier, quite a nunber of
other cases in which simlar public trust cases occur; that
is, when you punp the water out fromunderneath the river
they dry up and this is hard on the surface stream

There is another aspect of this which is beconing
under stood nore recently, and that has to do with the
groundwater biota itself. People have been, particularly in
the | ast decade, there is longer history in Europe, turning

to understand how rmuch life there is in groundwater. There
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is a couple of books that | nentioned in ny coments. One
of themis G oundwater Ecol ogy, published in 1995 | think.
More recent and better book, Streans and G oundwat er
published just the end of last year. | can give you --
particularly the last chapter on streams and groundwat er

whi ch is Academ c Press Book, Jereny Jones and Patrick

Mul hol I and are the editors. That gives a pretty good revi ew
of the rapid devel opnent of understandi ng groundwat er

ecol ogy and how that is connected to the ecol ogy of the
surface streamas well.

So there is this other aspect of it that you are going
to have to deal with as you deal with these conplicated
groundwat er i ssues.

| wanted to make the point also that | don't think that
we coul d have afforded to bring the Carnel River issue up
t hrough the courts. For environnentalists, having a State
Board process which is relatively inexpensive, in which
people |like nyself who are not |awers, can come and argue
wi th people who are, is a trenendous asset to the typically
not very well-funded environnental groups. And | don't
think we could have raised the noney to hire a |l awer to
carry that case through the courts. | tried. But | think
it is very inportant that this process stay open and
avai l abl e to people who sinply cannot afford to hire water

attorneys, which usually are not cheap
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Thank you.

MEMBER BROWN:  Thank you, John

H. O BAGCET: Your coments, | received themthis
norning. They look fairly extensive. Look forward to
readi ng t hem

Any questions?

MEMBER FORSTER:  Thank you. Enjoyed the history.

H O BAGCET: M chael Jackson

MR. JACKSON: M chael Jackson. | am here today
representing the Regional Council of Rural Counties.

It is a group of 28 counties nbst days that has becone
interested in water for precisely this reason, this and a
nunber of others. W have reached the point where there is
not enough water avail able. Consequently, every |and use
deci si on we nake depends on water. W are as nervous as the
rest of the folks in California water about how far you
m ght go in asserting jurisdiction over water under the
surface of the ground. One of the problens that we have, of
course, is that we can't always determine its nature, either
as an underflow or as percol ating groundwater according to
the standards. So we |look to this Board to establish those
st andards under which we all can rely.

Now basically we have been tal ki ng about this
jurisdiction as if the State Board didn't do anything there

woul d be no jurisdiction. And as we see it, as you decide
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the size of your envelope, you're also determining the size
of ours. Because whatever jurisdiction you assert, we

| ose. \Whatever jurisdiction you decide to take, will be
decided in Sacranento under this form of hearing process
and not in the 28 county courthouses of the area that | am
here representing.

So for us, we are extrenmely interested in how far you
want to push your jurisdiction. Now, clearly, we recognize
from our experiences that there is connection between
surface water and groundwater. Anyone who | ooked at the
wat er transfers during the drought water bank in Butte

County and ot her places realizes there was a connection

bet ween the water exported and the surface flow It is that

connection that is actually critical to us in nany areas in
which the state and federal governnent are asserting
jurisdiction.

As an exanple: If there is no jurisdiction over the
underflow on the Sacramento River or on the Feather River
and as exports take place for a drought water bank or a
water transfer, it is going to be extraordinarily hard to
build the riparian forest that everyone in Cal/Fed tells us
we have to have in order to filter out our |land use
activities to help us with our TMDL program So basically
as we |look at this, every decision which you make i s going

to cone back to us in sonme fashion. And the criteria that
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you establish is going to be the baseline under which we

det erm ne what we have to do to neet the other obligations
that the state and federal government give us. Now,
to give another exanple: Al npbst every little town and
little city in the 40 percent of California that | am
speaki ng about right nowis on groundwater. |If, in fact, it
turns out that that is some sort of subterranean flow, we
have been relying since 1906 on the distinction between
groundwat er and surface water, and we are in a circunstance
in which we would Iike to claima 1906 date if you are going
to change the rules. Now, obviously, that m ght be very
useful for us, but it would probably knock out all exports
fromthe Sacranento Valley, because that priority would be
wel | before either of the state or federal projects, a sort
of underground area of origin, if you m ght.

The present choice that we would like to nmake is that
you develop criteria under which you linmt your own
authority over what we have all relied on in California as
groundwater. | have been here on both sides of this issue,
dependi ng on where we were, in the ways that | understood it
because | thought there were different factual situations.
In one case that | renenmber it was clearly underflow and
your decision was correct. In the other case that |
renenber it was clearly percol ati ng groundwater, and your

decision was correct. So, | guess | amhere to tell you
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amnot sure it is broken. | amnot sure your staff is off
on any sort of assertion of jurisdiction for the 21st
Century, a change fromCalifornia to Arizona in terns of the
I aw.

Pl ease don't do that, and I don't think you intend to
do it, and | have been reassured a | ot by what | have heard
here today. Uncertainty in California law right nowis the
reason we are not being able to go forward in terns of
solving some of these problens, |egal uncertainty, physica
uncertainty, just uncertainty, uncertainty, because people
are so worried that they are sonmehow going to | ose or be
left out. This is no time to open up another can of wormns.

So | do agree with ACWA, | think, and that doesn't
happen very often. | do think that you should set up first
a technical teamto try to deal with what would be useful to
you in your issue-by-issue, stream by-stream view of
things. The Santa Clara River, in ny mnd, when | |ooked
was clearly underflow. The Salinas River I amnot so sure.
The Carnel River | was sure. | thought it was underfl ow.
The Sacranento River, according to these standards, if the
peopl e in Poneroy didn't know that the Central Valley
existed, and if that is not what they were tal king about
when they were tal king about percol ating groundwater, then
we don't have any anywhere.

So, clearly, when you set down what it is you intend to
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do, | would like you to also think what it is you are doi ng
interms of the jurisdiction that you are not taking.
Because if these counties which were told by the court
systemin Tehama v. Baldwin they had police power authority,
-- the flip side of that is that they have police
responsibility. So whatever responsibility you don't take,
we will have to over tinme. So we are as interested as you
are at where you place the line between us. I|If you do not
draw a bright line, we will operate on our fears. And if
you draw a line that is wide, yet bright, we will know our
fears have come true. And in that case we will then begin
to use the authority so that comm ngl ed water does not |eave
our jurisdictions, so that groundwater does not |eave our
jurisdictions, so that substituted surface water groundwater
operations do not happen in our jurisdictions because we are
| ooki ng at our future the sane way everyone el se is | ooking
at theirs.

Sone people were bl essed with beautiful weather, and
sone people were bl essed with being next to large cities.
And so Southern California's econony and Silicon Valley's
econony devel oped because of their native advantages. To us
our native advantage is water. And so we will attenpt to
protect it as best we can without interfering with the needs
of others until it becones clear that -- and it is not the

State Board we all fear. It is the DAR And as DWR begins
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to mngle water, we begin to fear a state takeover. So in
the northern part of the state, it is not the State Board
and these decisions that require us to hold onto this
percol ati ng groundwater, this archaic system one that may
not even fit anynmore the real technical know edge, but as
long as DWR exists we will remain ever vigilant.

MR. HAUGE: As well you shoul d.

H O. BAGGET: Are there any other blue cards? | have
no nore.

Anyone el se wish to make a conment ?

M5. RUI Z: Thank you, M. Chairman, Menbers of the
Board. Darlene Ruiz, 1130 K Street, Suite 350, Sacramento.

Thank you for the opportunity to address you today.
am here like the proponents that brought this issue to you
only out of the common good. | am not representing
anyone. | never heard so nmany pro bono | awers and
scientists.

MEMBER FORSTER: Hard to believe.

M5. RU Z: Al nost unbelievable. | heard a great many
things in the course of today as you have, and a lot of it
is tied to the fear. It is the fear of the unknown. It is
the uncertainty with any change that happens in
government, and | think that is what is reflected in the
proceedings. | think it is inportant that you have these

proceedi ngs, because apparently you're being
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msinterpreted. A great many of the fears are arising out
of what | would refer to as the chicken little nmethod of

| obbyi ng. You take a scenario and you nake it worse and
make it worse. And pretty soon we fear DWR, we fear
everybody about us, we fear what you are not going to do and
what you are going to do

So, | think ny nessage to you would be that you keep
the course. That this Board has, regardless of the
adm nistration in the past, has always done a very good job
at doi ng what makes comon sense, in taking the hysteria and
bal ancing it out. And | have no concern what soever that
that is exactly what is going to happen as a result of this
heari ng.

But | would like to get alittle nore specific in
response to sonmething M. Lilly said. He would have you set
up new criteria. That sounds |like you can't nmke
det ermi nati ons about underground fl ow or subterranean
streans or however you want to characterize it until you
wait for nmulti-year hydrologies. |If | heard his coments
correctly as well, he would have you wait for a full mapping
and understandi ng of the hard data, that you need to
understand all the dynam cs that are necessary to know
exactly what is going on.

Does that suggest that M. Lilly is looking to a ful

openi ng and public disclosure of well [ogs through the
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Department of Water Resources? Are we going to have only
some data and not other data as we explore these issues? |
am ki nd of curious. Because | think if we are going to
truly be opening this up and finding out what the inpacts to
groundwat er basi ns are whether or not they are groundwater
basi ns or subterranean streans or underflow, that we need
hard data. The science is obviously there, but the hard
data has to cone fromthe real world.

So it is going to interesting to see how far those
argunents take you and if you do choose to go in the
direction of the criteria suggested by M. Lilly.

There was al so sone regard to wanting to have greater
certainty. That if you set sone hard criteria with bright
lines or whatever sonehow this was going to take the
uncertainty factor out of it. Goviously, M. Lilly
practices in a different world than | do. Because |awers
make very good business out of naking uncertainty out of al
kinds of thing, particularly nore specific statutes. |[|'ve
lived through a nunber of reiterations of the changes to the
Hazar dous Waste Code, for exanple. |If you want specificity
or exanples of criteria, they're anply provided in the
Health and Safety Code. But what you also have is a little
of litigation and a lot of |awers.

I am not so sure that having precise bright l|ines

necessarily brings the clarity that everyone so seeks. Many
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times it does call for the exercise of good judgnent and
conmon sense. | amnot clear that stringent criteria are
necessarily going to give you that.

VWhat | have al so heard here today is a cloud of
uncertainty, the cloud of uncertainty raised by those who
are questioning where you are goi ng and why you are going
there. | think changed circunstances is driving the Board
in large part and that again a great deal of it will turn on
the faith and comopn sense of the people on this Board and
serving on this Board and | also think a good part turns on
a trust factor to the staff. There has been sonme di scussion
here about the A and B Teans. | amfamliar with that.

That is not a new issue. That has been | ong-standing for
many, many years. | don't know how you can sol ve that one.

| have not seen a solution that's been proposed in this
hearing or el sewhere that gives an answer to that. But it
has al so been ny personal experience that the staff has
worked to try to keep the separation and to do the work of
the Board in a fair and bal anced manner. And | think that
whet her by innuendo or otherwi se really does a disservice to
the process and to what has been over tine a systemthat

wor ks.

So | would again urge that if sonmebody cones up with a
solution to that, that you weigh it when it's presented,

that for the nmost part you fol ks have a very good system
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that does work and serves you well and allows for you to
exerci se good judgmnent.

Thank you.

MEMBER BROWN:  Thank you, Darl ene

MEMBER FORSTER: | amgoing to nmake a comrent. | am
glad that you brought that up. You well know from being an
esteenmed forner Board Menber that the perception of an A and
B Team the way it plays out, is difficult but not as
problematic as it's portrayed. |It's always been ny
experience that it is not problematic as perception has gone

around on today.

| don't know how you do it. | was sitting here
thinking howto do that. It would be fun if anybody has a
good i dea on how to change that. | was trying to figure out

what do we do. Do we hire independent contractors for each
particular issue to go out and do it? How do you keep an
isolated staff? So it is very challenging and anybody who
has good ideas send them on over

H O. BAGGET: Any other nenbers?

Anyone el se, coments?

MEMBER BROWN: | appreciate Darlene's comments. She
has tenure on this Board and experience in these matters.
And | think, too, she nay be correct to sone extent that
there is -- | think the termwas -- chicken little and the

sky is falling. And how those get started sonetinmes is
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quite interesting, but that is the process in itself. And
you were sayi ng what probably sone people were thinking.

But all the comments | felt were interesting and tine
wel | spent and appreciate your time and your hel p.

And, thank you, M. Chairman, for setting this up.

H O BAGCET: |If there is no other conments, |
certainly would like to echo nmy appreciation for all those

pro bono and otherw se who took tine today, and it was

certainly, | think, worthwhile in nmy perspective and that of

nmy col | eagues.
We are adj our ned.
(Public workshop adj ourned at 3:45 p.m)

---000---
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